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The Law of Higher Education and the Courts: 
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John H. Robinson 
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In 1994, the volume of litigation affecting higher education con- 
tinued unabated. This, the ninth of the Journal’s Annual Reviews 
of judicial pronouncements on the law of higher education, 
provides a concise and organized look at the work of the courts 
during 1994. The piece seeks to convey not only the cases them- 
selves, but also, like the cases themselves, to mirror higher 
education’s dynamism and ferment. Following an introduction, 
the Article reports on cases addressing the First Amendment; 
invasion of privacy; tort liability; immunities; civil procedure; 
access to records and meetings; funding; employment; disciplin- 
ary decisions; discrimination against students; and intercolle- 
giate athletics. A section treating miscellaneous areas of interest 
and a conclusion round out the Article. 
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1994 SURVEY 


I. INTRODUCTION 


This is the ninth in a series of annual reviews of the work of American 
courts relating to higher education.’ It covers cases decided by state 
and federal courts in 1994. Where a case decided in that year underwent 
significant development during the first ten months of 1995, that 
development also is discussed here. The veritable cascade of higher 
education law cases in recent years has made it necessary for us to be 
somewhat selective with regard to the cases that we discuss in this 
survey. For that reason a few words need to be said about our selection 
criteria. 

The principal selection criterion for the inclusion of cases in this 
review is the relevance of a particular case to the work of college and 
university attorneys. A secondary selection criterion relates to the 
authority of the court from which a particular decision emanates; 
another secondary selection criterion relates to the inherent persuasive- 
ness of the argument that a court makes for the result that it reaches 
in a particular case, regardless the authority of that court; still another 
secondary selection criterion relates to the topicality of a case or issue. 

These selection criteria interact dynamically. So, for example, we 
stretch the relevancy criterion where the authority of a deciding court 
is high: a decision from the United States Supreme Court on the 
implications of the religion clauses of the First Amendment for ele- 
mentary or secondary education will be treated as relevant to the work 
of college and university attorneys even if a decision from a lower 
court on the same issue might not be treated as relevant. Similarly, a 
carefully reasoned decision on a relevant issue from a court of first 
instance or from an intermediate appellate court will receive greater 
attention here than would a cursory, formalistic decision from a higher 
court addressing the same issue. 

In every case, our goal is to provide the reader with a useful sketch 
of the key facts and basic reasoning implicated in those judicial deci- 
sions from 1994 that are most likely to make a difference to the work 
of college and university attorneys. Needless to say, no summary, 
however accurate or thorough, is ever a wholly adequate substitute for 
the case that it is summarizing. If this review motivates its readers to 
repair to the cases themselves, its objective will have been achieved. 





1. John H. Robinson & Mary Elizabeth Huber, The Law of Higher Education and the 
Courts: 1993 in Review, 21 J.C. & U.L. 157 (1994); Fernand N. Dutile, The Law of Higher 
Education and the Courts: 1992 in Review, 20 J.C. & U.L. 125 (1993); Fernand N. Dutile, 
The Law of Higher Education and the Courts: 1991 in Review, 19 J.C. & U.L. 73 (1992); 
Fernand N. Dutile, The Law of Higher Education and the Courts: 1990 in Review, 18 J.C. 
& U.L. 163 (1991); Fernand N. Dutile, The Law of Higher Education and the Courts: 1989 
in Review, 17 J.C. & U.L. 149 (1990); Fernand N. Dutile, The Law of Higher Education and 
the Courts: 1988 in Review, 16 J.C. & U.L. 201 (1989); Fernand N. Dutile, The Law of 
Higher Education and the Courts: 1987, 15 J.C. & U.L. 87 (1988); Fernand N. Dutile, The 
Law of Higher Education and the Courts: 1986, 14 J.C. & U.L. 303 (1987). 
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Because 1994 was a watershed year in American political life, some 
attention must be paid to the salient political events of that year prior 
to our discussion of its significant judicial decisions. The year marked 
the simultaneous collapse of a liberal incumbency and triumph of a 
conservative insurgency. The liberal collapse was most evident in the 
defeat of the Clinton Administration’s health care plan; the conservative 
triumph was most evident in the Republican’s success in the November 
elections. 

The defeat of the Clinton health care plan was much more than a 
temporary setback in the process of adjusting the law to the vast changes 
under way in the delivery of health care services to Americans of all 
ages and incomes. It epitomized the popular rejection of centralized, 
bureaucratized interference in the provision of an essential service. To 
that extent, the defeat of the Clinton health care plan can be seen 
plausibly as a repudiation of what for sixty years has been a character- 
istically ‘‘liberal’’ approach to domestic difficulties.2 Should this re- 
pudiation become an abiding feature of the American political landscape, 
it could have drastic consequences for those parts of academia that 
have become dependent on the largesse of the national government for 
the funding of their local educational ventures. The outcome of the 
great educational funding debates of 1995, as well as the mere fact of 
those debates, offers some sense of just how drastic these consequences 
might be. 

The triumph of the conservative insurgency was no less remarkable 
than was the collapse of the liberal incumbency. In Newt Gingrich 
conservative forces found a spokesman who was at once vastly more 
clear about his agenda than Ronald Reagan had been and vastly more 
adept at coalition-formation than Ross Perot had been. Because of 
Congressman Gingrich’s articulateness, the conservative insurgency was 
able to commit itself to a ten-point Contract With America in the midst 
of the fall campaign and to situate the Contract in a larger historical- 
philosophical context. Because it bristles with hostility to the status 
quo and, in particular, to the generations-long infiltration of the federal 
government into almost every facet of daily life, the Contract suggests 
that painful changes are in store for those parts of academia that have 
hitched their wagons to the federal star.’ 

It would be foolish to assert a causal nexus between the Contract 
With America and the stunning returns from the midterm elections, 
but it would be equally foolish to refuse to see in those returns a deep- 
seated popular antipathy to contemporary liberal political objectives. 
Consider in this regard the scope of the Republicans’ success in the 





2. For a series of studies on the health care debate of 1994, see INTENSIVE CARE: How 
Concress SHAPES HEALTH Poticy (Thomas E. Mann & Norman J. Ornstein eds., 1995). 

3. On the Contract With America, see REPUBLICAN NATIONAL COMMITTEE, CONTRACT WITH 
America (Ed Gillespie & Bob Schellhas eds., 1994). For a brief synopsis of the Contract’s 
success, see Tom Curry, The House Delivers, But Then What?, Time, Dec. 25, 1995, at 75. 
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midterm elections. The Republicans won control of both houses of 
Congress for the first time since 1952;* they took eleven Governor’s 
mansions formerly held by Democrats or by independents;> and they 
made substantial progress in their attempt to gain control of state 
legislatures.© The Republican Party is now the dominant party in the 
South, West, and Midwest;’ several former Democratic elected officials 
now have joined the Republican Party;* and a large number of well- 
known Democratic senators have decided not to seek reelection in 
1996.° Given the substantial population shift over the past fifty years 
from the Northeast and Midwest to the South and West, the equally 
substantial gain in Republican vote share in the South,*! Republican 
control of the large states,* and the popularity of the Republicans in 





4. On the Republicans’ success in Senate races, see Phil Duncan, Republicans’ Gains 
Matched Their Rosy Predictions, Conc. Q. Wxty. Rep., Nov. 12, 1994, at 3240; on their 
success in House races, see Dave Kaplan and Juliana Gruenwald, Longtime ‘Second’ Party 
Scores a Long List of GOP Firsts, Conc. Q. WxLy. REP., Nov. 12, 1994, at 3232. 

5. On the Republicans’ success in gubernatorial races, see Republican Surge Gives Party 
Bigger Share of Statehouses, Conc. Q. WxLy. Rep., Nov. 12, 1994, at 3247. 

6. On the Republicans’ success in state legislative elections, see Norman Podhoretz, 
Comes the Counterrevolution, 99 COMMENTARY 46 (Jan. 1995). 

7. On Republican dominance in the South, West, and Midwest, see Kaplan and 
Gruenwald, supra note 4. 

8. As of January 15, 1996, five Representatives and two Senators had switched from 
the Democratic to the Republican Party: Representatives Hayes (LA), Parker (MS), Tauzin 
(LA), Deal (GA), and Laughlin (TX); and Senators Shelby (AL) and Camp (CO). See John E. 
Yang, Louisiana Democrat is Fifth in House to Join GOP, Wasu. Post, Dec. 2, 1995, at A04. 
This congressional shift is part of a larger migration of elected officials from the Democratic 
to the Republican Party. See Thomas Hardy, Democrats Proving When the Going Gets Tough, 
They Get Going, Cut. Tri., Oct. 15, 1995, at 5 (‘In the biggest mass defection since the 
Whig Party disintegrated, 137 Democratic elected officials at all levels have become Repub- 
licans since President Clinton was elected.’’). See also, Kevin Sack, 10 Alabama Judges 
Stage a Mass Defection to the G.O.P., N.Y. Times, Jan. 4, 1996, at A8. But cf., Kevin Sack, 
A Southern Democrat Resists the Lure of Party Switching, N.Y. Times, Jan. 20, 1996, at A1. 

9. As of January 20, 1996, Senators Bradley, Exon, Heflin, Johnson, Nunn, Pell, Pryor, 
and Simon—all Democrats—had announced that they would not seek reelection when their 
terms expire in 1996. Among the Republican majority in the Senate, only Senators Brown, 
Cohen, Hatfield, Kassebaum, and Simpson had announced that they would not seek reelec- 
tion. Note also that Senator Packwood, a Republican, resigned his seat in 1995. See Peter 
Jackson, Maine’s Sen. Cohen Says He Won’t Seek 4th Term, Cut. SUN-TIMEs, Jan. 16, 1996, 
at 3. 

Note, also, that as of January 16, 1996, 34 House members had decided not to seek 
reelection in 1996. Twenty-three of that number are Democrats, eleven are Republicans. See 
Pennsylvanian Says He’li Leave Congress, N.Y. TIMES, Jan. 16, 1996, at A11. 

10. On the population shift, see U.S. Bureau of the Census, U.S. Resident Population, 
by Region and Division: 1960 to 1992, STATISTICAL ABSTRACT OF THE UNITED STATES: 1993, 
No. 28 (113th ed.}; and U.S. Bureau of the Census, U.S. Resident Population, by Region 
and Division: 1950 to 1981, STATISTICAL ABSTRACT OF THE UNITED STATES: 1982-1983, No. 9 
(103d ed.). 

11. On Republican strength in the South, see Rhodes Cook, Dixie Voters Look Away: 
South Shifts to the GOP, Conc. Q. WKLY. REP., Nov. 12, 1994, at 2320. 

12. On Republican control of the large states, see Rhodes Cook, Democrats’ Congressional 
Base Shredded by November Vote, Conc. Q. WxLy. REp., Dec. 10, 1994, at 3517. 
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suburban and rural districts,’* where voter turnout frequently is higher 
than in urban areas,* the probability of long-term Republican control 
of both state and federal elective offices is higher than at any time 
since the Great Depression. 

To say that in 1994 the Clinton Administration saw its central 
legislative initiative fail and its congressional allies suffer massive 
defeats is not to say either that the Administration was unable to 
accomplish anything in that year or that it cannot recover from those 
defeats. A year from now we will know how successful its attempt at 
recovery has been, but even now we can note some of its early 
successes. During the life of the 103d Congress, President Clinton was 
able to effect a significant change in the composition of the federal 
judiciary.** During that time, he nominated and the Senate confirmed 
127 Article III judges.** Of the 107 district court judges that President 
Clinton appointed, 25% were African-American, 8% were Hispanic, 
and 32% were female.” Of the eighteen intermediate appellate judges 
that President Clinton appointed, 17% were African American, 11% 
were Hispanic, and 28% were female’*—substantially higher percen- 
tages than those that obtained for either the Bush or the Reagan 
administrations.’® For both the trial and the appellate courts, President 
Clinton’s nominees were overwhelmingly Democratic in party affilia- 
tion, but no more so than the nominees of Presidents Bush and Reagan 


had been Republican.”° It is fair to say of President Clinton’s appointees 
both to the Supreme Court and to the courts of appeals that they were 
significantly more liberal than were those of his two immediate pre- 
decessors as well as significantly more moderate than the liberal left 
would have liked. The nomination of Justice Breyer, like that of Justice 
Ginsburg, met with only perfunctory opposition in the Senate, and both 
were confirmed by lopsided majorities.2* Only two of the President’s 





13. On the popularity of Republicans in suburban and rural districts, see Charley Pope, 
GOP Takes Back Control of the South, Realignment Breaks Democractic Dominance, L.A. 
DaiLy News, Nov. 10, 1994, at N11. 

14. Psephological generalization is tricky here, but for evidence of relatively high voter 
turnout in suburban and rural districts, see Todd S. Purdum, As State Split, High Turnout 
Upstate Elected Pataki and Reflected Change, N.Y. TimMEs, Nov. 10, 1994, at B1; and Robert 
J. McCarthy, Cuomo Defeat Tied to Poor Urban Showing in Big Cities, BurFALO News, Nov. 
20, 1994, at A3. 

15. On the effect of President Clinton’s appointments on the composition of the federal 
judiciary, see Sheldon Goldman and Matthew D. Saranson, Clinton’s Nontraditional Judges: 
Creating a More Representative Bench, 78 JUDICATURE 68 (1994). 

16. See Sheldon Goldman, Judicial Selection Under Clinton: A Midterm Examination, 
78 JUDICATURE 276, 279 (1995). 

17. Id. at 281. 

18. Id. at 287. 

19. Id. at 281, 287. 

20. Id. 

21. Id. at 277-78. 
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nominees to the federal appellate bench produced any opposition from 
Senate conservatives in 1994, and both of those nominees eventually 
were confirmed by fairly comfortable pluralities.?? If President Clinton 
steers clear of ideologically abrasive judicial nominees, as he appears 
to be doing,”* this pattern may well continue during the life of the 
104th Congress. 

In addition to his partial success in reshaping the federal judiciary, 
President Clinton enjoyed other successes in 1994. The Violent Crime 
Control and Law Enforcement Act of 1994?* promises to put more police 
on the beat,?5 more criminal cases into federal court,?® more malefactors 
into prison (and for a longer time),?” more heinous offenders on death 
row,”* and more prisons in the American countryside” than is currently 
the case. The hope is that, as a result of these actions, the crime rate 
will drop; drunks, drugs, and guns will wreak less havoc; and women,*” 
children,** and the elderly*? will be better protected from the sorts of 
victimization that especially target those populations. The fear is that 
none of these noble goals will be reached despite the expenditure of 
vast sums of money and despite a major shift in the locus of law 
enforcement from municipal and state systems to the federal system. 
Time will be the ultimate arbiter of this dispute.** 





22. The two controversial nominees to the federal appellate bench were Rosemary Barkett, 
nominated to the Eleventh Circuit, and H. Lee Sarokin, nominated to the Third Circuit. See 
id. at 288 on those nominations. 

23. Peter Edelman is said to have lost a nomination to the D.C. Circuit because of a 
perception that he is too liberal. See id. at 289. 

24. Pub. L. No. 103-322, 108 Stat. 1796 (codified as amended in scattered sections of 2, 
8, 11, 12, 15, 16, 18, 20, 21, 26, 28, 31, 36, 42, and 49 U.S.C). 

25. See e.g., Title I, §§ 10002-10003. 

26. See, e.g., 18 U.S.C. §§ 37, 2280-2281, 2340A (1994) (crimes at international airports 
and on maritime vessels); id. § 2332a (crimes involving the use of weapons of mass 
destruction); id. §§ 7, 470, 2339a (terrorism-related crimes); id. §§ 929-934 (crimes relating 
to assault weapons); id. §§ 842, 843, 922, 924, 3565, 3583 (crimes related to firearms and 
explosives); id. § 521 (certain gang-related crimes); id. §§ 2261-2262 (certain spousal abuse 
crimes); id. § 1029 (certain credit card fraud crimes); id. §§ 1033-1034 (certain insurance 
fraud crimes); id. §§ 545, 1201, 1362, 2111-2114 (new attempt crimes). 

On the federalization of crime implicit in the Act, see William P. Marshall, Federalization: 
A Critical Overview, 44 DEPAuL L. REv. 719 (1995). 

27. See, e.g., the increased penalties for various felonies set out in Pub. L. No. 103-322 
§§ 32101-32107, 108 Stat. 1796 (codified as amended in scattered sections of 18 U.S.C.). 

28. See, e.g., the death penalty provisions set out in Pub. L. No. 103-322 §§ 60003- 
60023, 108 Stat. 1796 (codified as amended in scattered sections of 18 U.S.C.). 

29. 42 U.S.C.A. §§ 13701-13709 (West 1994). 

30. See Pub. L. No. 103-322 §§ 40001-40703, 108 Stat. 1796 (codified as amended in 
scattered sections of 8, 16, 18, and 28 U.S.C., and 42 U.S.C.A.). 

31. See 18 U.S.C. § 1153 (1994); and 42 U.S.C.A. §§ 5776a-5778 (West 1994). 

32. See 18 U.S.C. §§ 2325-2327 (1994); and 42 U.S.C.A. § 14181 (West 1994). 

33. One provision of the Violent Crime Control Act of direct relevance to colleges and 
universities is section 20411(a), which amends the Higher Education Act of 1965 to prohibit 
the award of Pell grants to ‘‘any individual who is incarcerated in any Federal or State 
penal institution.’’ 20 U.S.C. § 1070a(a)(8) (1994). 
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In 1994, Congress also passed, and the President signed, the Goals 
2000: Educate America Act.** That law, taken in conjunction with the 
Improving America’s Schools Act of 19945 and the School-to-Work 
Opportunities Act of 1994,* seeks to improve the quality of elementary 
and secondary education and to facilitate the emergence of national 
educational standards while simultaneously helping high-school stu- 
dents who will not attend college upon graduation to make the tran- 
sition to career-oriented work. Of direct relevance to the work of college 
and university attorneys in this set of statutes is the amendment to the 
Family Educational Rights and Privacy Act*’ that is included in Section 
249 of the Improving America’s Schools Act.** That amendment ad- 
dresses for purposes of the Act the status of records that campus law 
enforcement agencies maintain,®® and it addresses the releasability of 
educational records to persons designated in certain state and federal 
grand jury subpoenas.*° The amendment further clarifies the relevance 
of the Act to situations in which the victim of an alleged crime of 
violence seeks to learn the outcome of a campus disciplinary proceeding 
against the alleged perpetrator of that crime.*t The practitioner is 
permitted to hope that case law soon will reveal just how this amend- 
ment is to be applied in the circumstances of everyday life. 

Before we plunge into the immense survey that follows these intro- 
ductory remarks it might be wise to learn what we can from an analysis 
of the Supreme Court’s 1993-94 term. Far and away the most relevant 
decision of that term to the work of college and university attorneys 
was Waters v. Churchill,*? a case that we discuss in Section IX.C. 
below.*? As the most recent statement by the Court on the conditions 
under which a public employee may be disciplined for speech that the 
public employer reasonably believes to have been disruptive, Waters 
surely will play a central role in litigation that often follows when a 
state college or university employee is demoted or fired for speech that 
vexes the employer. At most, however, it is only moderately instructive 
as to how the current Supreme Court regards Free Speech questions 
generally. Not only is Waters merely a plurality decision,** but the 





34. Pub. L. No. 103-227, 108 Stat. 125 (1994) (codified as amended in scattered sections 
of 5, 20, and 29 U.S.C.; and 42 U.S.C.A.). 

35. Pub. L. No. 103-239, 108 Stat. 568 (1994) (codified as amended in scattered sections 
of 7, 8, 10, 15, 20, 22, 25, 29, and 32 U.S.C.; and 42 U.S.C.A,). 

36. Pub. L. No. 103-239, 108 Stat. 568 (1994) (codified as amended in scattered sections 
of 20 and 29 U.S.C.; and 42 U.S.C.A.). 

37. 20 U.S.C. § 1232g (1994). 

38. See supra note 35. 

39. 20 U.S.C. § 1232f (1994). 

40. Id. § 1232g(b). 

41. Id. § 1232g(b)(6). 

42. 114 S. Ct. 1878 (1994). 

43. See Section IX.C., infra pages 664-666. 

44. Only three Justices joined Justice O’Connor’s opinion that accompanied the judgment 
of the Court. Three other justices concurred in that judgment; two dissented. Waters, 115 
S. Ct. 1882, 1883, 1888. 
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plurality itself runs the ideological gamut from center left to far right.* 
Still, one might be inclined to read Waters in conjunction with National 
Organization for Women v. Scheidler,““ Madsen v. Women’s Health 
Center,*”? and Turner Broadcasting System v. Federal Communications 
Commission,* as suggesting that the Supreme Court has become more 
tolerant of speech-inhibiting practices than it once was. In Scheidler, 
for example, the Court held that the heavy sanctions of the Racketeer 
Influenced and Corrupt Organizations Act (RICO) could be imposed 
upon a coalition of anti-abortion groups even in the absence of an 
economic motive for the coalition’s existence. Insofar as anti-abortion 
groups engage in activity intended to express their opposition to current 
abortion law, making them subject to RICO sanctions reasonably could 
be seen as a speech-inhibiting move. Similarly, Madsen, in which the 
Court upheld an injunction that established a thirty-six foot buffer zone 
around entrances to an abortion clinic,*° could be seen as evidence of 
the Court’s tendency to tolerate governmentally imposed inhibitions on 
the speech of protestors—inhibitions that would have had a hard time 
surviving judicial scrutiny during the civil rights or anti-war protests 
of a previous era. When we add to the mix Turner Broadcasting, in 
which the Court directed the lower federal courts to subject the must- 
carry provisions of federal cable television law to only an intermediate 
level of scrutiny,* we easily could conclude that the current Court has 
become significantly more speech-inhibitive than predecessor Courts 
had been. 

On reflection, however, the case for a speech-inhibiting Court weak- 
ens considerably. Waters, for example, requires a public employer to 
conduct a reasonable investigation into the truth of the allegations on 
which it based a decision to fire or demote a public employee for his 
or her speech, and this requirement surely is somewhat speech- 
protective. Similarly, while Scheidler handles anti-abortion groups less 
gingerly than earlier cases handled civil rights groups, the central 
question in Scheidler involved a RICO question that, arguably at least, 
has no direct free speech implications.** Furthermore, speech-inhibitive 
readings of Madsen also must address the fact that, while it tolerated 
one buffer zone, it invalidated several others on the grounds that they 





45. From the center left, Justice Souter and Justice Ginsburg joined Justice O’Connor’s 
opinion. From the far right, Chief Justice Rehnquist joined it. 

46. 114 S. Ct. 798, remanded, 25 F.3d 1053 (7th Cir.), cert. denied, 115 S. Ct. 666 
(1994), remanded, 897 F. Supp. 1047 (N.D. Ill. 1995). 

47. 114 S. Ct. 2516, remanded sub nom., Operation Rescue v. Women’s Health Ctr., 
644 So.2d 86 (Fla. 1994). See Section 11.A.1.a, infra pages 382-383. 

48. 114 S. Ct. 2445 (1994). See Section I1.A.1.a., infra page 383. 

49. Scheidler, 114 S. Ct. at 806. 

50. Madsen, 114 S. Ct. at 2526-27. 

51. Turner Broadcasting, 114 S. Ct. at 2469. 

52. Waters, 114 S. Ct. at 1884-91. 

53. Scheidler, 114 S. Ct. 806-07 (Souter, J., concurring). 
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were more burdensome to the speech interests of anti-abortionists than 
was necessary.** As for Turner Broadcasting, it reasonably can be argued 
that the must-carry provisions of the relevant federal law serve free 
speech interests at least as much as the provisions also inhibit those 
interests.*> So none of the allegedly speech-inhibiting cases from the 
1993-94 term are quite as inhibiting as at first glance they appeared to 
be. 

One other consideration counts against our regarding the 1993-94 
Supreme Court term as evincing settled hostility to free speech interests. 
That consideration is that, in at least three cases decided during that 
term, the Court produced decisions that decidedly were speech protec- 
tive. In City of Ladue v. Gilleo,5* for example, a unanimous Court 
vindicated the right of homeowners to express their views on matters 
of public concern by means of signs that they place on their property. 
In Campbell v. Acuff-Rose Music,’ furthermore, the Court protected 
parodies from a speech-restrictive reading of copyright law. Addition- 
ally, in Ibanez v. Florida Department of Business and Professional 
Regulation,®* the Court recognized still once more that true commercial 
speech deserves First Amendment protection. So rather than saying 
that the current Court has become hostile to free-speech claims, we 
should say instead that it is inclined to muddle through, resolving this 
case in favor of the speaker, and the next case in favor of the regulator, 
without settling on bright-line rules for the resolution of speech cases 
generally. 

With respect to gender, more bright lines emerge from the 1993-94 
Supreme Court term than is true with respect to speech issues. Scheidler®® 
and Madsen® both may be read as expressing the Court’s hostility to 
any conduct by anti-abortion activists that either threatens the life or 
property of abortion providers or unduly disturbs those women who 
seek abortion-related services. When taken in conjunction with the 
Freedom of Access to Clinic Entrances Act,*! which became law in May 
of 1994, these cases also may be read as evincing an emergent national 
consensus against efforts to use violence to resolve the national debate 
over the moral and legal status of abortion. 

On another front, Harris v. Forklift Systems,® decided early in the 
1993-94 term, reaffirmed the Court’s commitment to the vigorous en- 
forcement of Title VII of the Civil Rights Act of 1964. By holding that 
workers can recover under Title VII for a hostile work environment 





54. Madsen, 114 S. Ct. 2528-30. 

55. Turner Broadcasting, 114 S. Ct. 2461-64. 

56. 114 S. Ct. 2038 (1994). See Section II.A.1.a., infra pages 381-382. 

57. 114 S. Ct. 1164, remanded, 25 F.3d 297 (6th Cir. 1994). See Section XII.D.2., infra 
page 864. 

58. 114 S. Ct. 2084 (1994). See Section II.A.1.a., infra page 382. 

59. Scheidler, 114 S. Ct. at 798. 

60. Madsen, 114 S. Ct. at 2516. 

61. 18 U.S.C. § 248 (1994). 

62. 114 S. Ct. 367 (1993). 
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even when that environment is not so repugnant as to make them 
sick,®** Harris makes recovery under Title VII significantly easier than 
it might have been. Because the vast majority of Title VII hostile work 
environment plaintiffs are women, Harris should be seen as a victory 
for those who wish to make the workplace as accessible to women as 
it is to men. J.E.B. v. Alabama ex rel. T.B.* also should be seen, in 
intent at least, as a victory for women’s rights. In J.E.B., the Supreme 
Court held that the Equal Protection Clause of the Fourteenth Amend- 
ment prohibits state actors from exercising peremptory challenges to 
potential jurors on the basis of the jurors’ gender.® While it is impos- 
sible to know what effect this ruling will have on peremptory challenge 
practices or on women as jurors, Justice Blackmun’s opinion of the 
Court presents its holding as striking still another blow against gender- 
based stereotypes that traditionally have limited women’s participation 
in economic and political life. 

For the rest, the 1993-94 Supreme Court term was a relatively quiet 
one. Board of Education of Kiryas Joel Village School District v. Grumet,” 
in which the Court found an Establishment Clause violation in a New 
York statute that effectively created a school district for a community 
of Hasidic Jews, provides further evidence that the Lemon® test for 
Establishment Clause problems may be lapsing into desuetude.”° Honda 
Motor Company v. Oberg,”* in which the Court held that the states 
must provide some sort of meaningful review of the amount of punitive 
damages awarded,” adds another somewhat uninformative decision to 
the body of somewhat uninformative decisions on punitives that it has 
produced in recent years.”* And Holder v. Hall”* and Johnson v. De 
Grandy,”° two cases on the application of Section 2 of the Voting Rights 
Act of 19657* to particular representational schemes, contributed little 
to the national debate on race-conscious public policy that flared with 
particular intensity in 1994.7” Perhaps the 1993-94 Supreme Court term 





63. Id. at 370-71. 

64. 114 S. Ct. 1419, remanded, 641 So. 2d 821 (Ala. Civ. App. 1994). 

65. 114 S. Ct. at 1425-28. 

66. Id. at 1422-24. 

67. 114 S. Ct. 2481 (1994). See Section II.B.1.c., infra pages 414-415. 

68. Id. at 2487-92. 

69. See Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105 (1971). 

70. See Lee v. Weisman, 505 U.S. 577, 112 S. Ct. 2649 (1992), and Zobrest v. Catalina 
Foothills Sch. Dist., 113 S. Ct. 2462 (1993), for earlier cases in which Establishment Clause 
issues were resolved without significant reliance on the Lemon test. 

71. 114 S. Ct. 2331 (1994), remanded, 888 P.2d 8 (Or.), petition for cert. filed, 63 
U.S.L.W. (1995). See Section VI.C.1., infra pages 527-529. 

72. 114 S. Ct. at 2338-41. 

73. See, e.g., Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 111 S. Ct. 1032 (1991), 
and TXO Production Corp. v. Alliance Resources, 113 S. Ct. 2711 (1993), for earlier instances 
of somewhat uninformative decisions on punitives. 

74. 114 S. Ct. 2581 (1994). 

75. 114 S. Ct. 2647, motion to retax costs denied, 115 S. Ct. 49 (1994). 

76. 42 U.S.C. § 1973 (1988). 

77. Consider in this regard the vigorous debate attendant upon the publication of RicHaRD 
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can best be understood as the calm that preceded the storm of 1995, 
when, as we now know, the Court handed down major decisions 
involving the Establishment Clause,”* the Commerce Clause,” freedom 
of speech,® affirmative action,* race-conscious redistricting ,®* and pub- 
lic school desegregation.** An analysis of those cases, however, must 
await next year’s survey. What follows is our best effort to organize 
and to sketch the major judicial decisions of 1994 that address legal 
issues raised in the context of college and university litigation. 


Il. THE First AMENDMENT 
A. Free Speech on Campus 


1. The Campus as a Forum for Speech 


In 1969, in Tinker v. Des Moines Independent Community School 
District,** the United States Supreme Court held that school adminis- 
trators could prohibit students from wearing black armbands, but only 
if the school first could show that this conduct materially and substan- 
tially interfered with the operation of the school.** For a short time, 
the courts read Tinker liberally, especially in its application to higher 
education settings, as if the decision required college campuses to be 
open to practically any speech.®** Over time, however, courts made more 
room for limited regulation of speech, especially in primary and sec- 
ondary school settings.®*’ 





J. HERRNSTEIN AND CHARLES MuRRAY, THE BELL CURVE: INTELLIGENCE AND CLASS STRUCTURE IN 
AMERICAN LIFE (1994). See, e.g., the essays collected in THE BELL Curve Wars: RACcE, 
INTELLIGENCE, AND THE FUTURE OF AMERICA (Steven Fraser ed., 1995). See also JANET CURRIE, 
RACE, CHILDREN’S COGNITIVE ACHIEVEMENT AND THE BELL CuRVE (1995). 

78. See Rosenberger v. Rector and Visitors of Univ. of Va., 115 S. Ct. 2511 (1995), 
Sections II.A.2.b., infra pages 397-401, and II.B.1.a., infra pages 405-409; and Capitol Square 
Review and Advisory Bd. v. Pinette, 115 S. Ct. 2440 (1995), Section II.B.1.a., infra pages 
411-412. 


79. See United States v. Lopez, 115 S. Ct. 1611 (1995). See Section XIII.C.1., infra pages 
860-861. 

80. See McIntyre v. Ohio Elections Comm’n, 115 S. Ct. 1511 (1995) and Hurley v. Irish- 
American Gay, Lesbian and Bisexual Grp. of Boston, 115 S. Ct. 2338 (1995). 

81. See Adarand Constructors, Inc. v. Pena, 115 S. Ct. 2097 (1995). 

82. See Miller v. Johnson, 115 S. Ct. 2475 (1995). 

83. See Missouri v. Jenkins, 115 S. Ct. 2038 (1995). 

84. 393 U.S. 503, 89 S. Ct. 733 (1969). 

85. Id. at 513-14, 89 S. Ct. at 740. 

86. See, e.g., Healy v. James, 408 U.S. 169, 92 S. Ct. 2338 (1972). 

87. See, e.g., Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562 (1988) 
(holding that administrators could prevent students from printing in the school newspaper 
articles dealing with student pregnancy and divorce if the administrators could show that 
the prohibition was related to a legitimate pedagogical concern); and Bethel Sch. Dist. No. 
403 v. Fraser, 478 U.S. 675, 106 S. Ct. 3159 (1986) (holding that school officials could 
prohibit vulgar speech even if the speech does not cause a disruption). 
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Two considerations govern the level of regulation that comports with 
First Amendment free speech guarantees: first, whether the forum is 
public or non-public; and second, whether the legislation is content- 
based or content-neutral. The resolution of these two considerations 
determines the type of regulation that may be imposed on speech in 
the educational setting. A non-public forum is one that is open only 
to students and other limited groups. The First Amendment rights of 
speakers in a non-public forum are not co-extensive with the rights of 
speakers in a public forum. In controlling access to a non-public forum, 
a state-run institution may regulate the speech of individuals, ‘‘so long 
as the regulation on speech is reasonable and not an effort to suppress 
expression merely because public officials oppose the speaker’s views.’’®* 
Thus, when a state-run college, university or school creates a non- 
public forum to which only its students have access, the institution 
has broad discretion to regulate the speech of the students who use 
that forum.*® In contrast, when the government creates a public forum, 
ostensibly open to all, a content-based exclusion will be held consti- 
tutional only if it ‘‘serve[s] a compelling state interest and ... is 
narrowly drawn to achieve that end.’’® On the other hand, the govern- 
ment may impose content-neutral restrictions on speech in a public 
forum as long as the restrictions are narrowly tailored to serve a 
significant government interest.” 


a. Characterizing the Speech at Issue 


In 1994, the Supreme Court decided four cases dealing with general 
restrictions on speech. Most of these cases concern speech in a public 
forum, and thus, reinforce the idea that any content-based restriction 
on speech in such a forum must serve a compelling government interest. 
The cases indicate that the Court still is willing to give great weight 
to the free speech rights of speakers in a public forum. 

In City of Ladue v. Gilleo,®* for example, the Court held unconsti- 
tutional a city ordinance that prohibited residents from displaying signs 
that did not serve a commercial purpose. Margaret Gilleo had displayed 
signs on her lawn, and later in the windows of her home, that read, 
‘“‘Say No to War in the Persian Gulf, Call Congress Now.’’ An existing 
city ordinance prohibited lawn signs, and in direct response to Gilleo’s 
signs the city council passed an ordinance against window signs that 
did not serve a commercial purpose.** The Court found that this ordi- 





88. Perry Educ. Assoc. v. Perry Local Educators Assoc. 460 U.S. 37, 46, 103 S. Ct. 948, 
955 (1983). 

89. See Aldrich v. Knab, 858 F. Supp. 1480 (W.D. Wash.), rev’d on other grounds, 36 
F.3d 1102 (9th Cir. 1994); and Hazelwood, 484 U.S. at 267, 108 S. Ct. at 568. 

90. Perry, 460 U.S. at 45, 103 S. Ct. at 954-55. 

91. Id. 

92. 114 S. Ct. 2038 (1994). 

93. Id. at 2041. 
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nance closed an important means of communication for political, per- 
sonal, and religious messages.** While the Court agreed with the city 
that signs, unlike other forms of speech, could cause problems such as 
obstructing views and distracting motorists, the Court found that this 
interest was not significant enough to support a total prohibition against 
non-commercial signs.°* The Court noted that signs in the home connect 
the speaker with the message in a special way, and that an alternate 
means to achieve this important connection is unavailable.*% Accord- 
ingly, the Court held that the ordinance banning residential signs 
violated the First Amendment rights of the city’s residents.” 

In Ibanez v. Florida Department of Business and Professional Regu- 
lation,® Silvia Ibanez had been sanctioned by the Department for using, 
in her phonebook advertisement, a professional designation that had 
not been approved for use by the Department. In the advertisement for 
her law practice, Ibanez had described herself as a CFP (Certified 
Financial Planner). Although she had been certified to use the trade- 
mark by the Certified Financial Planner Board of Standards, the trade- 
mark had not been recognized by the Department. Ibanez thus was 
found to have engaged in ‘‘false, deceptive, and misleading’’ advertis- 
ing.*°? The Court, however, held that this type of commercial speech 
could be sanctioned only if the state could show either that it was 
‘false, deceptive, or misleading,’’ or that a compelling state interest is 
served by the regulation." The Court then found that the Department 
was unable to offer any evidence that consumers in fact had been 
mislead by Ibanez’s use of the CFP designation.**? The Court also noted 
that the Department had failed to investigate whether the certifying 
organization had acted responsibly when it issued such certifications.’ 
The Court acknowledged that the state did have a compelling interest 
in shielding its residents from deceptive advertising, but concluded 
that the state had failed to offer any evidence that sanctioning Ibanez 
for her use of the CFP designation actually furthered that interest.1% 
Accordingly, the Court held that the Department’s ban on the use of 
the CFP designation overly burdened Ibanez’s free speéch rights. 

In Madsen v. Women’s Health Center,’ the Court examined the 
constitutionality of an injunction that restricted activity by anti-abortion 





94. Id. at 2045. 

95. Id. at 2041-43. 

96. Id. at 2046. 

97. Id. at 2047. 

98. 114 S. Ct. 2084 (1994). 

99. Id. at 2086. 

100. Id. at 2088. 

101. Id. 

102. Id. at 2089-90. 

103. Id. at 2090-91. 

104. Id. 

105. Id. at 2090-92. 

106. 114 S. Ct. 2516 (1994), remanded sub nom., Operation Rescue v. Women’s Health 
Ctr., 644 So. 2d 86 (Fla. 1994). 
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protestors outside of a specific abortion clinic.” The injunction pre- 
vented the protestors from blocking vehicular traffic, excessive noise- 
making, approaching patients within 300 feet of the clinic, and protesting 
within 300 feet of the homes of the clinic’s doctors and staff members.’ 
The Court first found that the injunction did constitute a content- 
neutral restriction on speech in a public forum, and as such, was not 
subject to strict scrutiny. In determining content-neutrality, the Court 
made the government’s purpose the dispositive question, and reasoned 
that the injunction was content-neutral because it was adopted without 
reference to the content of the restricted speech.” The Court then noted 
that the injunction would be valid only if it burdened no more speech 
than necessary to serve the relevant government interests. After ex- 
amining each provision, the Court upheld the restrictions against ex- 
cessive noisemaking, finding that patients in a medical facility should 
not be required to take substantial measures to block out the noise of 
political protest.**? The Court also upheld the restriction against block- 
ing vehicular traffic, finding that it served a substantial state interest.’ 
The Court, however, overturned the 300-foot buffer zones around in- 
dividual patients as well as around the homes of doctors and staff, 
finding that these interests instead could be served by requiring patients 
to turn protestors away and by putting limits on the times and duration 
of protests and number of protestors outside of homes.'* 

In Turner Broadcasting Systems v. Federal Communications Com- 
mission,'* cable television programmers and operators challenged the 
constitutionality of a law requiring them to carry a certain number of 
broadcast stations. The Court held that, because the legislation singled- 
out cable operators, it should be subject to a heightened level of 
scrutiny.1** The Court refused to apply the strictest scrutiny, however, 
finding that the law at issue was not content-based.*** The Court thus 
applied an intermediate level of scrutiny, which required that the 
provision serve a substantial governmental interest that would not be 
achieved as effectively in the absence of the provision.” The Court 
then remanded for further proceedings to determine the effectiveness 
of the provision. 





107. 114 S. Ct. at 2521-22. 

108. Id. 

109. Id. at 2523. See Ward v. Rock Against Racism, 491 U.S. 781, 109 S. Ct. 2746 (1989). 

110. Madsen, 114 S. Ct. at 2526. The Court found that the injunction implicated interests 
such as: a woman’s freedom to seek lawful medical care and counseling; the maintenance 
of public safety; protection of property; protection of medical privacy; and the physical and 
mental well-being of patients. 

111. Id. at 2526-30. 

112. Id. at 2527. 

113. Id. at 2529-30. 

114. 114 S. Ct. 2445 (1994). 

115. Id. at 2458. 

116. Id. at 2464. 

117. Id. at 2471. 
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b. Adverse Institutional Reaction to Speech 


In 1994, only one case was decided that concerned the right of 
university students to access a non-public forum. Aldrich v. Knab** 
demonstrates a strict adherence to the general free speech principles 
discussed in the preceding section, and sharply focuses on the content- 
neutrality of the challenged restriction. 

In Aldrich, a group of listeners and volunteer staff members at a non- 
commercial radio station owned and operated by the University of 
Washington brought suit against the University, the University’s direc- 
tor of broadcast services, and present and past station managers.**® The 
station had implemented a ‘‘no criticism’’ policy that forbade radio 
personnel from criticizing station or University management or policies, 
either on the air or while representing the station in an official ca- 
pacity.’2° The radio station manager began to suggest radical changes 
in station programming and staffing. In response, the volunteers organ- 
ized a campaign to alert listeners to the proposed changes, to encourage 
listeners to make their feelings known to the administrators, and to 
encourage the listeners to make donations to them instead of to the 
station.’21 In response, the station quickly terminated the volunteers 
and took away their station privileges.’?? Staff members then were sent 
a memo informing them of an enhanced ‘‘no criticism’’ policy that 
prohibited staff members from making any comments that were aimed 
at making the audience aware of the internal controversy.'2* Under this 
revised policy, even more volunteers were terminated.’ The plaintiffs 
then filed suit, alleging that the station’s policy and the terminations 
violated their First Amendment rights. The plaintiffs and defendants 
agreed that there were no material facts at issue, and both sides moved 
for summary judgment.?75 

After acknowledging that the listeners and terminated employees had 
standing to sue,’”* the District Court for the Western District of Wash- 





118. 858 F. Supp. 1480 (W.D. Wash.), rev’d on other grounds, 36 F.3d 1102 (Sth Cir. 
1994). 

119. 858 F. Supp. at 1486. 

120. Id. at 1486-87. 

121. Id. at 1487. 

122. Id. at 1487-88. Staff member Alexis Edwards was discharged after she wrote a letter 
to station listeners alerting them to the proposed changes. Station manager Chris Knab told 
her that she was terminated for writing a document critical of station policy and because 
he felt he could no longer trust her on the air. Julie Wroble, a station disc jockey, was 
terminated after she made comments concerning the controversy as part of her opening 
remarks at a concert at which she was introducing the band as a station representative. 

123. Id. at 1488. 

124. Id. at 1489. Richard Burton, a disc jockey, was terminated for airing a ‘‘teaser’’ and 
a news story that focused on the controversy. Tom Reeves, also a disc jockey, was terminated 
for making an on-air announcement that encouraged listeners to make a donation to the 
volunteers’ organization. 

125. Id. at 1490. 

126. Id. The court invoked an established exception to conventional standing doctrine— 
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ington considered the validity of the plaintiffs’ claim. The court first 
explained that no prior case was dispositive of the issue in question in 
this case.’?” The court then noted that this case involved a prohibition 
of speech based, not on topic, but on the viewpoint expressed.’”* The 
district court recognized that traditional public fora and fora that have 
been opened by the state for expressive activity may be subject to 
restrictions that limit the time, place, and manner of speech,’® but 
noted that these regulations must be drawn narrowly to serve a com- 
pelling state interest.**° It was for this reason that the plaintiffs had 
argued that the radio station should be considered a traditional public 
forum, or at least a forum that the University had opened for public 
expression. The plaintiffs offered evidence that, prior to 1992 when the 
first volunteer was terminated, the station never had exercised any 
control over the content of news stories or public service announce- 
ments.**? The station and the University, on the other hand, argued 
that the station was not a public forum, pointing to evidence that 
employment at the station and access to air time were not made 
available for all who wanted to be involved.**? The court then deter- 
mined that the government could not create a public forum “‘by acci- 
dent,’’ and looked for any evidence that the University intentionally 
had opened the station as a forum for public discourse." Finding no 
such evidence, the district court concluded that the station was not a 
public forum for First Amendment purposes. 

Since the station was not a public forum, the district court noted 
that the University had broad discretion to regulate the speech, but 
still could not do so based on the content of the speech alone.’** The 
court recognized that, in the past, the volunteers had enjoyed broad 
freedom to develop and air news stories and public service announce- 
ments of their choosing.*** The court found that the stories that the 
employees wished to air in this case fell within the category of stories 
that they previously had aired in the forum.’*”” The court then noted 





an exception that allows one person to bring suit to vindicate the First Amendment rights 
of another. Id. See Virginia v. American Booksellers Assoc., 484 U.S. 383, 392-93, 108 S. 
Ct. 636, 643 (1988). 

127. Aldrich, 858 F. Supp. at 1491-92. The court noted that previous cases involving 
public radio and free speech had involved disputes over programming decisions. See, e.g., 
Schneider v. Indian River Community College Found., 875 F.2d 1537 (11th Cir. 1989). 

128. Aldrich, 858 F. Supp. at 1492. 

129. Id. at 1492-93. 

130. Id. at 1493. 

131. Id. 

132. Id. 

133. Id. 

134. Id. 

135. Id. at 1493-94. See Perry, 460 U.S. 37, 103 S. Ct. 948 (1983) (holding that regulation 
of a government controlled non-public forum must be reasonable and not an effort to 
suppress expression merely because public officials dislike the speaker’s viewpoint). 

136. Aldrich, 858 F. Supp. at 1493-94. 

137. Id. 
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that the ‘‘no criticism’’ policy of the station was precisely the type of 
content-based suppression of speech prohibited by the First Amend- 
ment.’** The court then concluded that the ‘‘no criticism’’ policy was 
unconstitutional because it sought to bar both on-air and off-air 
criticism. ‘*° 

The district court then considered whether the volunteers were ter- 
minated in violation of their First Amendment rights. The court applied 
the Connick-Pickering test to each employee,” noting that, to prove 
that the terminations had violated their First Amendment rights, each 
employee would have to show that the speech involved a matter of 
public concern, that the constitutionally protected expression was a 
motivating factor in the station’s decision to terminate the employee, 
and that the interest of the employee in commenting on the matter 
outweighed the interest of the public university in maintaining an 
efficient workplace.’ 

Turning to the first point, the district court concluded that the speech 
involved a matter of public concern. The court was persuaded by 
evidence that showed that articles regarding the controversy had ap- 
peared in local and national press.**? The court then found no dispute 
that the employees’ speech was the motivating factor in the decision 
to terminate each employee, and thus, determined that the employees 
had satisfied the second requirement.** 

In examining the third requirement, the court noted that the govern- 
ment bore the burden of showing that the employees’ critical speech 
was disruptive to the work environment. Finding that neither the 
government nor the employees had a particularly high stake in this 
case, because matters of public health or safety were not involved, the 
court then determined that the government would have to demonstrate 
only that the speech at issue caused or was likely to cause disruption.'*5 

The district court then analyzed each termination independently. The 
court found that the termination of Alexis Edwards for drafting a letter 
to send to listeners violated her First Amendment rights, because the 
station could offer no proof that the letter caused a disruption at the 
station.**° The court next found that Julie Carter’s resignation was 
motivated by her dislike for the station policy and not by the station’s 





138. Id. 
139. Id. 


140. For a discussion of the Connick-Pickering test, see Section IX.C., infra pages 663- 
664. 


141. Aldrich, 858 F. Supp. at 1495 (citing Sanchez v. City of Santa Ana, 936 F.2d 1027, 
1038 (9th Cir. 1990)). 

142. Id. at 1495-96. See also Marshall v. Allen, 984 F.2d 787 (7th Cir. 1993) (holding 
that news accounts are evidence of public concern). 

143. Aldrich, 858 F. Supp. at 1496. 

144. Id. 

145. Id. 

146. Id. at 1497. 
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objection to her speech,**” and thus, the court concluded that her rights 
had not been violated. The court noted that Julie Wroble had been 
terminated two weeks after making a negative comment about the 
station, found that the station had offered no evidence to prove that 
her speech had caused disciplinary problems, and thus, concluded that 
her First Amendment rights had been violated.** Richard Burton, 
however, had been terminated for broadcasting a story that he had been 
warned not to broadcast. The court found that this act constituted direct 
insubordination and a challenge to the authority of the station man- 
agement.'*° The court then concluded that Burton’s speech could have 
disrupted the operation of the station, and thus, determined that Burton’s 
termination did not violate his First Amendment rights.‘ Finally, 
Michael Fuller was terminated for stating on-air, in response to listen- 
ers’ inquiries, that he was not participating in a station fund-raiser as 
a ‘‘matter of conscience.’’ The court found that Fuller’s comment did 
not threaten station authority, and thus, concluded that Fuller’s ter- 
mination violated his First Amendment rights. * 

The employees also argued that their First Amendment associational 
rights had been violated by the station’s refusal to allow them to air 
messages about the organization that they had founded to protest the 
changes.'*? The court, however, found that the station’s refusal to air 
the messages did not hinder the employees’ ability to organize the 


group.*** The court thus concluded that the station and University were 
entitled to summary judgment with respect to this claim.’™ 

Similarly, in Alcorn v. Vaksman,** the Texas Court of Appeals 
addressed the burden of proof that a student must satisfy to prove that 





147. Id. at 1498. 

148. Id. 

149. Id. 

150. Id. The court held that the rights of Todd Reeves, David Whedbee, and Russell Craig 
were not violated. All of these employees were terminated or suspended for making comments 
that were similar in substance to those made by Burton. The court held that Burton’s 
termination put other employees on notice that similar conduct would not be tolerated. 
Thus, statements made by these employees also constituted challenges to station authority, 
which might have been seen as disruptive. Id. at 1498-99. 

151. Id. at 1499. The court granted summary judgment to Knab on Wroble’s and Fuller’s 
claims against him, however, after determining that Knab was entitled to qualified immunity. 
Id. at 1500-01. For a discussion of the qualified immunity aspects of this case, see Section 
V.B., infra page 488. 

152. Id. 

153. Id. at 1501-02. The court noted that over 500 people had attended that first meeting 
of the group. The employees had generated interest by putting up signs around campus and 
by publishing announcements in the newspaper. 

154. On appeal, the Court of Appeals for the Ninth Circuit reversed, finding that the 
University was entitled to Eleventh Amendment immunity, which barred the federal court 
from exercising jurisdiction. Thus, the only claims that remained were those against which 
Knab was not entitled to assert a qualified immunity defense. 36 F.3d 1102 (9th Cir. 1994). 
For a general discussion of Eleventh Amendment immunity, see Section V.A., infra pages 
471-486. 

155. 877 S.W.2d 390 (Tex. Ct. App. 1994). 
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his First Amendment right to free speech was violated by a university’s 
decision to dismiss him from his program of studies. The University 
of Houston (UH) dismissed Fabian Vaksman from its history Ph.D. 
program, citing Vaksman’s poor academic performance as the basis for 
its decision.*** Vaksman sued for reinstatement into the program, con- 
tending that he had been dismissed because he spoke out against 
apartheid-inspired sanctions by the United States against South Africa, 
political oppression in the then-Soviet Union, UH’s expenditure of 
funds on athletics rather than academics, UH’s alleged misuse of state 
funds, and UH’s failure to hire more minorities.” His politically 
oriented comments angered the faculty of UH’s liberal history depart- 
ment, and his finance-oriented comments led to a state legislative 
inquiry into the alleged misuse of state funds.1** 

The Texas Court of Appeals noted that, to prove UH violated his 
First Amendment rights, Vaksman would have to satisfy the two-part 
test established by the Supreme Court in Mt. Healthy City School 
District v. Doyle.1*° First, Vaksman would have to prove that his speech 
involved a matter of public concern. Second, he would have to prove 
that his conduct was a ‘‘motivating factor’’ in the decision to dismiss 
him.*® The appellate court determined that Vaksman satisfied the first 
prong of Mt. Healthy. He conveyed his dissatisfaction to the public, 
and his speech ‘‘did not attempt to elevate a personal peeve into a 
cause[, but rather] addressed matters that were already genuine public 
causes.’’'*? The court also determined that Vaksman satisfied the second 
prong of Mt. Healthy. He offered as evidence the unrebutted testimony 
of several professors, all of whom indicated that Vaksman spoke about 
subjects that, within the history department, were considered to be 
‘“‘undiscussable.’’®? In fact, one history department member who had 
voted to dismiss Vaksman actually had indicated that she voted to 
dismiss him because of his slanderous and public statements regarding 
the history department and the University.'** Consequently, the appel- 
late court determined that Vaksman’s dismissal violated his free speech 


rights, and ordered UH to reinstate him into the history doctoral 
program.*® 





156. Id. at 394-95. 

157. Id. at 402. Vaksman also asserted that his dismissal violated his due process rights. 
For a discussion of this aspect of the case, see Section X.A.2.a., infra pages 768-770. 

158. Id. at 396, 402. 

159. 429 U.S. 274, 97 S. Ct. 568 (1977). 

160. Vaksman, 877 S.W.2d at 401 (citing Mt. Healthy, 429 U.S. at 287, 97 S. Ct. at 576). 
Noticeably absent from this test is a parallel to the third prong of the Connick-Pickering test 
used to evaluate First Amendment challenges to employment decisions—that is, a prong 
that would allow the University to justify its decision by proving that Vaksman’s speech 
would disrupt the learning environment. 

161. Id. at 402. 

162. Id. 

163. Id. 

164. Id. 
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c. Other Regulations Affecting Speech 


Fox v. Board of Trustees of the State University of New York’*® 
involved the regulation of commercial speech. A group of former State 
University of New York (SUNY) students brought an action against the 
University when SUNY denied Todd Fox, then a SUNY student, per- 
mission to host a cookware demonstration in his dormitory room.’ 
Fox alleged that the University regulation that barred commercial busi- 
nesses from engaging in sales demonstrations on campus violated his 
First Amendment rights.**’ The trial court issued a preliminary injunc- 
tion in favor of Fox. After a trial, however, the court granted judgment 
for SUNY, finding that it had not created a public forum.’ 

On appeal, the Court of Appeals for the Second Circuit reversed and 
remanded for a determination of whether the University’s regulation 
advanced a government interest.**° On the same day that the district 
court handed down its ruling that the resolution violated the First 
Amendment, the Supreme Court granted certiorari on the Second Cir- 
cuit’s decision. The Supreme Court then held that the University could 
restrict speech as long as the regulation was sufficiently narrowly 
tailored to achieve the desired result,’”° and remanded for a determi- 
nation of the validity of the regulation. 

By this time, however, the plaintiffs no longer were students at the 
University,’”? and on remand the trial court ruled that the suit was 
moot. The court recognized that the suit would not be moot if the 
plaintiffs amended their complaint to add current students as plaintiffs. 
Nevertheless, the trial court dismissed the claim without leave to 
amend.’”? The former students appealed. Ultimately, however, the for- 
mer students were unsuccessful in persuading the appellate court to 
allow them to bring their action under an exception to the mootness 
doctrine.’”? Consequently, the suit was dismissed. 





165. 42 F.3d 135 (2d Cir. 1994), cert. denied, 115 S. Ct. 2634 (1995). 

166. 42 F.3d at 138. SUNY told Fox that he would be subject to legal sanctions if he 
conducted the demonstration. The University previously had a cookware representative 
arrested for refusing to discontinue a demonstration. See American Future Sys. v. Board of 
Trustees of State Univ. of N.Y., 565 F. Supp. 756, 758 (N.D.N.Y. 1983). 

167. Fox, 42 F.3d at 138. 

168. Id. 

169. Id. 

170. Id. at 139. See also Fox v. Bd. of Trustees of State Univ. of N.Y., 492 U.S. 469, 
109 S. Ct. 3029 (1989). 

171. Fox, 42 F.3d at 139. 

172. Id. 

173. Id. at 140. The students first argued that their suit was not moot because they were 
litigating in a representative capacity. Id. at 142. The court rejected this argument, however, 
finding that the students had made no efforts to have a class certified, and even if they had, 
the fact that their claims had become moot before the class was certified made the entire 
action moot. Id. See also Comer v. Cisneros, 37 F.3d 775 (2d Cir. 1994). 

The students also argued that the suit was not moot, asserting that it fell within an 
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d. Elementary and Secondary School Regulation of Speech 


Several elementary and secondary school cases also were decided in 
1994. These cases tend to rely more strongly on Hazelwood School 
District v. Kuhlmeier’’* and Bethel School District No. 403 v. Fraser,*” 
and place varying degrees of importance on the content-neutrality of 
the challenged regulation. Based on the Supreme Court cases, however, 
the college and university lawyer should expect the courts to emphasize 
content-neutrality in litigation arising out of institutional regulation of 
speech. 

In Pyle v. South Hadley School Committee,’”* Jeffrey and Jonathan 
Pyle brought suit against school officials to challenge the school dress 
code’”’ and to enjoin the school from enforcing it. On the day that the 
school’s dress code policy went into effect, both Pyle boys opted to 
return home rather than to change out of their T-shirts, which school 
administrators had decided were unacceptable.’”* After the school board 
upheld the policy, the boys brought suit against the Committee, as- 
serting that the provisions of the dress code aimed at vulgarity and 
harassment were unconstitutional.’ The District Court for the District 
of Massachusetts denied the Pyles’ request for a preliminary injunction. 

At trial, the plaintiffs argued that the vulgarity portion of the dress 
code was unconstitutional because the First Amendment requires that 
the speech first interfere with the operation of the school before it can 


be prohibited as vulgar. The court flatly rejected this argument, 





exception to the mootness doctrine because the action complained of was ‘‘capable of 
repetition yet evading review.”’ Fox, 42 F.3d at 142. The court explained that, in order to 
fall within this exception, the students would have to show both that the action endured 
for too short a time to be fully litigated before it became moot and that there was a reasonable 
probability that these same plaintiffs would be subjected to this same action again. Id. at 
142-42. See also Murphy v. Hunt, 455 U.S. 478, 102 S. Ct. 1181 (1982). Regarding the first 
prong, the appellate court acknowledged that this suit did take a long time to litigate. The 
court ruled that the students had not met their burden under this prong, however, because 
they had not provided any evidence that a similar suit brought today would take more than 
four years to litigate. Fox, 42 F.3d at 143. Regarding the second prong, the court noted that 
the students had presented testimony that several of them were thinking of returning to the 
University to finish their degrees or to take additional classes. Id. The court concluded that 
this intention alone was not enough to satisfy the second prong, because the students still 
would have to be accepted for readmission by the University. Id. at 144. The court thus 
concluded that the suit did not fall within an exception to the mootness doctrine. 

174. 484 U.S. 260, 108 S. Ct. 562 (1988). 

175. 478 U.S. 675, 106 S. Ct. 3159 (1986). 

176. 861 F. Supp. 157 (D. Mass. 1994), question certified, 55 F.3d 20 (1st Cir. 1995). 

177. The dress code prohibited students from wearing clothing that: ‘1. Has comments 
or designs that are obscene, lewd or vulgar. 2. Is directed toward or intended to harass, 
threaten, intimidate, or demean an individual or group of individuals, because of sex, color, 
race, religion, handicap, national origin, or sexual orientation.’’ 861 F. Supp. at 162. 

178. Id. Jeffrey’s T-shirt bore the slogan ‘‘Coed Naked Civil Liberties: Do it to the 
Amendments”’; and Jonathan’s read ‘‘See Dick Drink. See Dick Drive. See Dick Die. Don’t 
be a Dick.” 

179. Id. at 158. 

180. Id. at 168. 
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relying on the Supreme Court’s opinion in Bethel School District,’ in 
which the Court held that a school may prohibit a vulgar message 
regardless whether it causes a disruption.” The plaintiffs then argued 
that, even if vulgarity causes a disruption, the court should weigh the 
messages on the shirts on their own scale and conclude that they were 
not vulgar.*** The court was not persuaded by this argument, however, 
and found instead that the school Committee was in the best position 
to judge for its community what constitutes vulgarity.*** The court then 
concluded that the school was free to continue to enforce this portion 
of its dress code. 

The Pyles then argued that the second part of the dress code, which 
prohibited attire that harasses, was unconstitutional because it did not 
require the school first to find that the clothing caused a disruption.’* 
The court did agree with the Pyles on this point, finding that the policy 
as written would give school administrators the power to bar a T-shirt 
simply because of the view that it advocates. Thus, the court con- 
cluded that the ‘‘harassment’’ provision gave the school officials ex- 
cessive and unconstitutional authority.‘*” Consequently, the court 
enjoined the school from enforcing this portion of its policy.’ 

In a second school case, Johnston-Loehner v. O’Brien,*®® the parents 
of Amber Johnston-Loehner brought an action against her public ele- 
mentary school and the school principal alleging violation of her right 
to free speech.’ Johnston-Loehner had brought to school religious 
pamphlets and invitations to a church Halloween party. The school 
had a policy that required the superintendent’s permission before any 
individual or group could circulate non-course-related material on the 
school campus. Johnston-Loehner asked her teacher for permission to 
distribute the materials during non-class time.’*' The teacher took the 
materials from her and gave then to the school principal. At the end 
of the day, when Johnston-Loehner went to retrieve the materials, she 
was told by the principal that she could not distribute them and that 
he had discarded them.’” After bringing this suit, Johnston-Loehner 
transferred to a private school. 





181. 478 U.S 675, 106 S. Ct. 3159 (1986). 

182. Pyle, 861 F. Supp. at 168. 

183. Id. at 159. 

184. Id. at 170. 

185. Id. 

186. Id. at 171. To justify silencing student speech the school must show more than just 
a “‘mere desire to avoid the discomfort and unpleasantness that always accompany an 
unpopular viewpoint.’’ See Tinker, 393 U.S. 503, 89 S. Ct. 733 (1969). 

187. Pyle, 861 F. Supp. at 172-73. 

188. Id. at 173. 

189. 859 F. Supp. 575 (N.D. Fla. 1994). 

190. Id. at 577. 

191. Id. 

192. Id. at 578. 
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The defendants argued that, since Johnston-Loehner no longer was a 
student in the public school district, the action should be dismissed 
for mootness.’* The District Court for the Northern District of Florida 
first noted that in cases in which a student already had graduated from 
school, as in Fox, First Amendment claims generally have been dis- 
missed for mootness.** Unlike a graduate, however, Johnston-Loehner, 
was still of school age and still a resident of the district, and conceivably 
could return to school in the district. Given these facts, the court 
found that there was a reasonable expectation that she might return to 
the school,** and concluded that the question of the constitutionality 
of the principal’s action remained justiciable.*” 

The defendants then argued that the policy was justified because it 
served the worthwhile end of avoiding a violation of the Establishment 
Clause.’ The district court rejected this argument, however, finding 
that the school policy amounted to a content-based prior restraint on 
speech.*** The court explained that the school’s policy could be justified 
only if the school could show that the restricted speech substantially 
would interfere with the operation of the school or with the rights of 
the other students.2° The court then concluded that the school had 
used its policy to screen out materials with religious content. The court 
noted that the Establishment Clause prohibits government from inhib- 
iting or advancing religion,” and found that, while it would not be a 
violation of the Establishment Clause to allow students to distribute 
religious material on campus, it would be a violation of the Establish- 
ment Clause for the school to exclude materials solely because they 
have a religious message.” 

The court also found that the school’s policy was so broad that it 
could not be supported by law. The school’s policy contained no written 
guidelines to limit the conditions under which an official could grant 
or withhold approval.?* The policy was not tailored to apply only to 
religious speech, but instead applied to all speech.2“ The court thus 
declared that the school policy requiring prior approval violated the 





193. Id. 

194. Id. See also Doremus v. Board of Educ., 342 U.S. 429, 72 S. Ct. 394 (1952). 

195. Johnston-Loehner, 859 F. Supp. at 578. 

196. Id. See also Honig v. Doe, 484 U.S. 305, 108 S. Ct. 592 (1988) (holding that, as 
long as a student remained in the state and remained entitled to free public education, the 
conduct that comprised the student’s claim was subject to repetition and the claim was 
therefore not moot). 

197. Johnston-Loehner, 859 F. Supp. at 578. 

198. Id. at 578-79. 

199. Id. 

200. Id. at 580. See also Tinker, 393 U.S. 503, 89 S. Ct. 733 (1969). 

201. Johnston-Loehner, 859 F. Supp. at 580. 

202. Id. at 579-80. 

203. Id. at 580. 

204. Id. 
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First Amendment both on its face and as applied to Johnston-Loehner.?" 
The court awarded Johnston-Loehner’s request for nominal damages 
and for a permanent injunction against enforcement of the policy.?” 
In the third school case, Desilets v. Clearview Regional Board of 
Education,”” Patricia Desilets brought an action against the school board 
on behalf of her son Brien, alleging that the exclusion of Brien’s R- 
rated movie reviews from the junior high school’s newspaper violated 
his First Amendment rights.” The school had refused to print Brien’s 
reviews, which consisted of brief plot summaries and Brien’s personal 
recommendations. The New Jersey trial court, relying on Hazelwood,?” 
ruled that the decision to delete Brien’s reviews did not violate the 
First Amendment, because the decision was reasonably related to a 
legitimate pedagogical concern.?*° The trial court, however, did find 
that the action had violated Brien’s rights under the New Jersey Con- 
stitution, which provided broader protection.2* The school appealed. 
The state’s intermediate appellate court, in contrast, reasoned that 
the school authorities had violated Brien’s First Amendment rights, 
rather than his state constitutional rights, because the authorities had 
failed to provide a legitimate pedagogical reason to justify their cen- 
sorship of Brien’s reviews.?*2 The state appellate court interpreted 
Hazelwood as creating a distinction between censorship based on style 
and content and censorship based on subject matter.?** The court found 
that, because Brien’s reviews were censored solely because of the 
movies that he had chosen to review, the administrators had violated 
Brien’s constitutional rights.2** The school district again appealed. 
The New Jersey Supreme Court agreed with both lower courts that 
the school newspaper was not a public forum, and thus, concluded 
that the newspaper’s content could be censored to further a compelling 
state interest such as maintaining educational standards.”** In examining 
whether the school’s censorship furthered such a goal, the state supreme 
court then questioned the significance of the content versus subject 
matter distinction upon which the appellate court had relied heavily.?"* 
The state supreme court ultimately did affirm the decision of the state 
appellate court, but for different reasons, concluding that the school 
policy was excessively vague and inconsistently applied.?’” Conse- 





205. Id. at 581. 

206. Id. 

207. 647 A.2d 150 (N.J. 1994). 
208. Id. at 151. 

209. 484 U.S. 260, 108 S. Ct. 562 (1988). 
210. Desilets, 647 A.2d at 151. 
211. Id. 

212. Id. 

213. Id. at 153. 

214. Id. 

215. Id. at 152-53. 

216. Id. at 153-54. 

217. Id. at 154. 
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quently, the court concluded that the school had failed to show that 
its censorship of Brien’s reviews furthered a valid educational policy.?”* 
The court thus agreed with the intermediate court that Brien had been 
denied his constitutional rights. 


2. Use of Student Activities Fees to Fund Speech 


Three cases in 1994 addressed free speech-based challenges to how 
public universities disburse mandatory student activities fees. The cases 
below point out the fine line that public institutions must tread in 
deciding whether to fund a particular activity. On the one hand, 
students who challenge the disbursement of fees to particular groups, 
as in Carroll v. Blinken,?** charge that the university’s actions violate 
their right not to speak. They assert that providing funding from 
mandatory student activity fees to groups with whom the students 
disagree is tantamount to forced or compelled speech. On the other 
hand, students who challenge the denial of such fees to particular 
groups, as in Rosenberger v. Rector and Visitors of the University of 
Virginia?*° and Tipton v. University of Hawaii,”** assert that the uni- 
versity’s actions violate their First Amendment right to free speech. 
The university must strike a delicate balance between providing funds 
to activities that contribute to the educational mission of the university, 


no matter how distasteful some students might find such viewpoints, 
and respecting dissenters’ rights against compelled speech. The balance 
is not easy, and in cases like Rosenberger and Tipton, which also raise 
competing First Amendment issues of Free Exercise and Establishment, 
the task is even more difficult. Nevertheless, the courts are beginning 
to develop some guidelines. 


a. Free Speech and Funding Decisions 


In Carroll v. Blinken (Carroll II),?22 the Court of Appeals for the 
Second Circuit refined the parameters of its 1992 ruling in Carroll I,?? 
in which the court had held constitutional the use of mandatory student 
activities fees to fund activities of the New York Public Interest Research 





218. Id. 

219. 768 F. Supp. 1030 (S.D.N.Y. 1991), aff’d in part, rev’d in part, and remanded, 957 
F.2d 991 (2d Cir. 1992), cert. denied, 113 S. Ct. 300 (1992) [hereinafter Carroll I]; No. 83 
Civ. 1272RO, 1993 WL 478406 (S.D.N.Y. Nov. 15, 1993), aff’d in part, rev’d in part, 
modified in part, and remanded, 42 F.3d 122 (2d Cir. 1994), remanded, 1995 WL 581735 
(S.D.N.Y. Oct. 3, 1995) [hereinafter Carroll II]. 

220. 795 F. Supp. 175 (W.D. Va. 1991), aff'd, 18 F.3d 269 (4th Cir. 1994), rev’d, 115 S. 
Ct. 2510 (1995). 

221. 15 F.3d 922 (Sth Cir. 1994). 

222. 42 F.3d 122 (2d Cir. 1994), remanded, 1995 WL 581735 (S.D.N.Y. Oct. 3, 1995). 

223. Carroll v. Blinken, 768 F. Supp. 1030 (S.D.N.Y. 1991), aff'd in part and rev’d in 
part, remanded, 957 F.2d 991 (2d Cir.), cert. denied, 113 S. Ct. 300 (1992). 
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Group (NYPIRG)?* on the campus of the State University of New York 
at Albany (SUNY-Albany).?* The Carroll I appellate court remanded 
the case to the District Court for the Southern District of New York, 
which, among other things, was to create a plan to ensure that NYPIRG 
spend the money collected from SUNY-Albany students only on activ- 
ities that benefitted SUNY-Albany students. 226 

At issue in Carroll II was the district court’s determination that the 
NYPIRG activities that could receive funding from the SUNY-Albany 
student activities fees included 


[all] activities, projects and expenses which involve and/or are for 
the benefit of SUNY-Albany students. ... This requirement is 
satisfied not only by the funding of activities and projects which 
occur on, and all expenses incurred at, the SUNY-Albany campus 
but also by the funding of all activities and expenses which benefit 
and/or involve SUNY-Albany students.?2’ 


The student-plaintiffs appealed this description of the activities that 
could be funded, alleging that it was overbroad and that such a 
characterization would allow NYPIRG to use student activities fees for 
activities conducted off the grounds of the SUNY-Albany campus.?”* 
The appellate court agreed that the district court’s characterization 
was overbroad, but declined to impose a strict geographical limitation 
on the locations in which NYPIRG activities could be conducted with 
SUNY-Albany funding. Instead, the court stated that, regardless whether 
the particular activity was conducted on or off of the grounds of the 
SUNY-Albany campus, the determination of whether SUNY-Albany 
funds could be used for NYPIRG activities ‘‘must be informed by the 





224. NYPIRG described itself as a “‘nonpartisan research and advocacy organization [whose 
activities are] directed by New York State college and university students.’’ Carroll I, 957 
F.2d at 993-94. The group sponsored educational programs on the SUNY-Albany campus, 
but also used a portion of the student activities fees collected both to lobby the state 
legislature and to exert political influence on the surrounding community regarding a variety 
of issues. Id. - 

225. The appellate court said that, although using students’ fees to fund an essentially 
political organization infringed the students’ First Amendment right against compelled 
speech, the state had asserted compelling interests that outweighed the students’ rights. The 
court described these interests as ‘‘the promotion of extracurricular life, the transmission of 
skills and civic duty, and the stimulation of energetic campus debate ....’’ Id. at 1001. 
Specifically, the court stated that these three state interests, taken together, were substantial 
enough to justify infringing upon the students’ First Amendment rights. The court further 
believed that the state’s interests could not be served as effectively absent the use of the 
mandatory student activities fees. Id. 

226. Carroll I, 957 F.2d at 1003. See also Fernand N. Dutile, The Law of Higher Education 
and the Courts: 1992 in Review, 20 J.C. & U.L. 125, 135-36 (1993) [hereinafter 1992 in 
Review]. 

227. Carroll II, 42 F.3d at 126 (quoting the district court’s opinion, No. 83 Civ. 1272RO, 
1993 WL 478406 (S.D.N.Y. Nov. 15, 1993)). 


228. Id. ad 
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substantial interests of the university and its community that justify the 
curtailment of the students’ First Amendment rights in the first in- 
stance.’’??° The court then limited the district court’s description of 
fundable activities to include only 


(1) activities that foster a ‘‘marketplace of ideas’’ on the SUNY 
Albany campus; (2) activities that provide SUNY Albany students 
with hands-on educational experiences; and (3) extra-curricular 
activities for SUNY Albany students, both on and off the Albany 
campus, that fulfill SUNY educational objectives.?*° 


The appellate court added that student activities fees could not be used 
to support an appropriate portion of statewide administrative expenses 
such as office rent for the organization’s main office in New York City, 
because the expenditures were too remote to be of direct benefit to the 
students at SUNY-Albany.?*" 

Thus, the Second Circuit recognized that the range of activities that 
contribute to the educational mission of SUNY-Albany was not limited 
strictly to on-campus activities. Nevertheless, the activities must be 
sufficiently related to the educational mission of the institution if the 
infringement on the dissenting students’ First Amendment right against 
compelled speech is to be justified.?* 

It is interesting to compare the approach used by the Second Circuit 
in Carroll I and Carroll II with the approach used by the California 
Supreme Court in its 1993 decision in Smith v. Regents of the University 
of California,?** and further, to speculate which approach will be more 
useful or practical in the long run. In both cases, students challenged 
the use of their student activities fees to fund. groups that expressed 
viewpoints or conducted activities with which the students disagreed. 
However, the courts chose different approaches to deal with the prob- 
lem. In the Carroll cases, the Second Circuit determined that the 
disfavored group (NYPIRG) could receive funding, but then required 
NYPIRG to spend the money it received from SUNY-Albany student 
fees only on activities that contribute directly to the interests of the 





229. Id. at 127. 

230. Id. at 128. 

231..4d. 

232. On remand, in 1995, the District Court for the Southern District of New York ruled 
on the attorney’s fees to be awarded to the plaintiffs, ordering that they were entitled to 
attorney’s fees only for effort expended on the part of the litigation dealing with compelled 
membership in NYPIRG, but not for effort expended on the part of the litigation dealing 
with mandatory funding to NYPIRG, because the plaintiffs did not prevail on this part of 
their complaint. Carroll v. Blinken, 899 F. Supp. 1214 (S.D.N.Y. 1995). 

233. 844 P.2d 500 (Cal.), cert. denied, 114 S. Ct. 181 (1993). See also: William Walsh, 
Smith v. Regents of the University of California: The Marketplace is Closed, 21 J.C. & U.L. 
405 (1994); John H. Robinson and Mary Elizabeth Huber, The Law of Higher Education and 
the Courts: 1993 in Review, 21 J.C. & U.L. 157, 178-80 (1994) [hereinafter 1993 in Review]. 
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University and its community.?** In contrast, in Smith, the California 
Supreme Court chose to allow students a refund of the portion of their 
student activities fees that was allocated to fund the disfavored groups.” 
Instead of acknowledging that a variety of groups can contribute to the 
‘‘marketplace of ideas’’ on campus and then limiting the groups’ use 
of funds to activities that foster such a ‘‘marketplace,’’ the California 
court chose to allow students to opt out of funding groups that pursue 
primarily ‘‘political or ideological goals.’’2%6 

It remains to be seen which approach will be embraced by other 
courts. However, it may be significant that in the Carroll cases, the 
students challenged funding to only one group,?*” whereas in Smith 
the students challenged funding to fourteen groups.?** The approach in 
Carroll II, which requires the University to create a plan to ensure that 
the disfavored group spends the money collected only on activities that 
benefit the university community, may be too difficult to apply when 
multiple groups are involved. It may be an arduous enough task for 
the university to identify the controversial groups without also having 
to micro-monitor their spending. However, it is clear from these dif- 
fering approaches that the debate is far from over. 


b. Free Speech, Funding Decisions, and the Establishment Clause 


Rosenberger v. Rector and Visitors of the University of Virginia?*® 
and Tipton v. University of Hawaii?“ present the flip-side of the issue 
presented in the Carroll cases. In both cases, students sued their 
universities not because a student group received student activity fee 
funding, but because the universities decided to withhold funds from 
the groups—decisions that were predicated on the religious nature of 
the student groups. However, even though Rosenberger and Tipton look 
similar on the surface, they do present different aspects of the question 
of when a university may deny funding to religious groups. The specific 
question addressed in Rosenberger was whether mandatory student 
activities fees could be used to fund student-directed religious speech.” 
Tipton, on the other hand, presented a broader question regarding 
whether and how a university may deny religious student groups access 
to university funds.?*? 





234. Carroll II, 42 F.3d at 127-28. 

235. Smith, 844 P.2d at 513. 

236. Id. at 504. 

237. Carroll II, 42 F.3d at 125. 

238. Smith, 844 P.2d at 504. 

239. 795 F. Supp. 175 (W.D. Va. 1991), aff'd, 18 F.3d 269 (4th Cir.), rev’d, 115 S. Ct. 
2510 (1995). 

240. 15 F.3d 922 (9th Cir. 1994). 

241. See generally Charles Roth, Rosenberger v. Rector: The First Amendment Dog Chases 
Its Tail, 21 J.C. & U.L. 723 (1995). 

242. Tipton, 15 F.3d at 923-24. 
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In Rosenberger, Ronald Rosenberger and a group of students at the 
University of Virginia applied to receive funding from mandatory stu- 
dent activities fees in order to publish a journal entitled, Wide Awake: 
A Christian Perspective at the University of Virginia. The publication 
contained articles on all aspects of life at the University from a Christian 
perspective. The University’s Student Council Appropriations Commit- 
tee rejected the funding request, finding the journal to be a ‘‘religious 
activity,’’ funding of which was prohibited under University regulations 
that controlled the disbursement of student activities fees.2** The stu- 
dents sued the University, claiming, among other things, that limiting 
access to student activities fees in this manner infringed their First 
Amendment right to free speech.?* 

The District Court for the Western District of Virginia granted sum- 
mary judgment for the University, finding that the funding mechanism 
did not create a limited public forum, and thus, that strict scrutiny did 
not apply to evaluating the University’s discrimination against some 
speech.”*®° Thus, the University’s justification for its discriminatory 
funding regulations needed only to be reasonable, not compelling. The 
district court then determined that the University based its decision 
not to allocate student activities fees to promote religious speech on its 
reasonable fear of violating the Establishment Clause.”“* It is interesting 
to note, however, that the district court never decided whether funding 
the religious publication would have violated the Establishment Clause. 
Instead, it merely accepted the University’s fear as justification for its 
discriminatory funding regulations.”*’ 

On appeal, the Court of Appeals for the Fourth Circuit separately 
analyzed the Free Speech and Establishment issues. First, disagreeing 
with the district court, the appellate court determined that strict scrutiny 
should apply because the University’s funding guidelines authorized 
content-based discrimination. The court noted that, although the state 
has no duty to underwrite any speech, any denial of funding to which 
other similar groups have access presumptively would violate the Free 
Speech Clause. Thus, ‘‘once [Student Activity Fee] funds are made 
available to student groups at the University, they must be distributed 
in a viewpoint-neutral manner, absent the showing of a compelling 
interest.’’*® Consequently, the appellate court concluded that religious 
publications should be able to compete for funding on an equal footing 





243. Rosenberger, 18 F.3d at 271. The regulations defined a ‘“‘religious activity’ as ‘‘an 
activity which primarily promotes or manifests a particular belief(s) in or about a deity or 
an ultimate reality.”’ Id. 

244. The students also accused the University of violating their Free Exercise and Equal 
Protection rights. Id. at 275. 

245. 795 F. Supp. at 181-82, 184. 

246. Id. at 181. 

247. Id. at 181-82. 

248. 18 F.3d at 280-81. 
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with other publications, unless the state—here, acting through the 
University—can assert a compelling countervailing interest.” 

In the second part of its analysis, the appellate court concluded that 
the University justified its discriminatory policies by asserting a ‘‘com- 
pelling interest in maintaining strict separation of church and state.’’?*° 
Although religious speech is protected under the First Amendment,?* 
the court noted that the University’s compelling interest in not violating 
the Establishment Clause by funding a religious activity—which the 
Fourth Circuit determined included the religious speech contained in 
the publication***—provided the compelling state interest necessary to 
justify the University’s discriminatory funding guidelines.?** Thus, the 
Fourth Circuit upheld the district court’s decision for the University. 

In 1994, the United States Supreme Court granted certiorari in 
Rosenberger.”** The Court limited its review to the question: ‘“‘Whether 
the Establishment Clause compels a state university to exclude an 
otherwise eligible student publication from participation in the student 
activities fund, solely on the basis of its religious viewpoint, where 
such exclusion would violate the Speech and Press Clauses if the 
viewpoint of the publication were nonreligious.’’?* 

In its 1995 decision, the Court reversed the Fourth Circuit’s decision 
for the University and held that the University regulation invoked to 
deny student activity fee support to the publication violated the stu- 
dents’ right to Free Speech.?*%* The Court then turned to the question 
of whether the University’s violation was ‘‘excused by the necessity of 
complying with the Constitution’s prohibition against state establish- 
ment of religion.’’*” The Court determined that the University mis- 
placed its reliance on the Establishment Clause to justify its 
discriminatory funding policies.7** The Court found no potential Estab- 
lishment violation in funding religious speech, and instead, based its 
decision on Free Speech considerations. 





249. Id. at 281. 

250. Id. 

251. Id. at 280. 

252. Id. at 272-73. 

253. Id. at 281-86. 

254. 115 S. Ct. 417 (1994). ; 

255. 115 S. Ct. 2510, 2521 (1995). The Court did note that, in arguments before the Court, 
the University apparently had abandoned this position, contending instead that its objection 
to funding the publication did not rest on the Establishment Clause, but rather, on the basis 
that the University had the right to control the use of public funds. Id. at 2521 (citing Brief 
for Respondents at 29). Regardless the University’s apparently new position, the Court based 
its decision on the Establishment Clause issue because the Court of Appeals rested its 
judgment on that point. Id. 

256. Id. at 2520. 

257. Id. 

258. The Establishment Clause issues are discussed more thoroughly in Section II.B.1.a., 
infra pages 405-409. 
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The Court likened the University’s funding of the publication to a 
public school’s allowing access to meeting space,”*° as was the issue 
in Lamb’s Chapel v. Center Moriches Union Free School District.**° The 
Court determined that the University’s student activity fee system 
created a limited public forum—albeit a ‘‘metaphysical’’ forum—akin 
to the limited public forum in Lamb’s Chapel.?** The Court then 
acknowledged that, just as the public school in Lamb’s Chapel could 
restrict the use of its facilities to certain types of activities, the Uni- 
versity could restrict the use of student activity fee funds to certain 
types of activities.2*? However, ‘‘[o]nce [the State] has opened a limited 
forum, . . . [it] must respect the lawful boundaries it has itself set. The 
State may not exclude speech where its distinction is not reasonable 
in light of the purpose served by the forum, nor may it discriminate 
against speech on the basis of viewpoint.’’?® 

Thus, the Court distinguished between content discrimination, which 
is allowed in order to preserve the purposes of a limited public forum, 
and viewpoint discrimination, ‘‘which is presumed impermissible when 
directed against speech otherwise within the forum’s limitations.’’?* 
The University asserted that the speech in the publication at issue was 
banned because of its religious content, not because of its religious 
viewpoint. The Court disagreed, however, finding that, under the 
circumstances, the religious speech contained in the publication pre- 


sented a viewpoint—specifically, university life from a Christian per- 
spective. In support of its position, the Court noted, ‘‘Religion may be 
a vast area of inquiry, but it also provides, as it did here, a specific 
premise, a perspective, a standpoint from which a variety of subjects 
may be discussed and considered.’’** Thus, the Court effectively dis- 





259. 115 S. Ct. at 2516-17. 

260. 113 S. Ct. 2141 (1993). In Lamb’s Chapel, the Court came to the unanimous 
conclusion that a public school, which had opened its facilities for after-hours use by a 
variety of groups for a variety of purposes, could not prohibit use by a group that wanted 
to show a film series addressing child-rearing from a religious perspective. The respondent 
school district could not show that the religious group was denied access ‘‘for any reason 
other than the fact that the presentation would have been from a religious perspective.”’ Id. 
at 2147. ‘‘[Ijt discriminates on the basis of viewpoint to permit school property to be used 
for the presentation of all views about family issues and child-rearing except those dealing 
with the subject matter from a religious standpoint.” Id. See also Robinson and Huber, 1993 
in Review, supra note 233, at 168-70. 

261. Rosenberger, 115 S. Ct. at 2517. 

262. Id. at 2516. 

263. Id. at 2517 (internal quotations and citations omitted). 

264. Id. (citing Perry, 460 U.S. at 46, 103 S. Ct. at 955). 

265. Id. at 2517. The Court then presented an example of this distinction. 

If the topic of debate is, for example, racism, then exclusion of several views on 
that problem is just as offensive to the First Amendment as exclusion of only one. 
It is as objectionable to exclude both a theistic and an atheistic perspective on the 
debate as it is to exclude one, the other, or yet another political, economic, or 
social viewpoint. The dissent’s declaration that debate is not skewed so long as 
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tinguished between a publication that contained general religious dis- 
cussion—which, presumably, could be denied funding based on its 
content—and a publication that discussed University issues from a 
religious perspective—which cannot be denied funding based on its 
viewpoint, as long as other publications that discuss University life 
also have access to funding. Based on this distinction, then, the Court 
held that the University’s regulations violated the students’ First 
Amendment right to free speech. 

Tipton v. University of Hawaii?®’ presents an issue somewhat broader 
than that decided in Rosenberger. In Tipton, student representatives of 
religious groups at the University of Hawaii sued the University after 
it decided to rescind funding that the Associated Students of the 
University of Hawaii (ASUH), a student government group, had allo- 
cated to the religious groups.?* ASUH allocated the money to pay for 
specific activities and events that the groups had planned. Several 
students who opposed the funding allocation urged the American Civil 
Liberties Union of Hawaii to file suit against the University on their 
behalf. Because of the threat of the suit, the University agreed not to 
allow any disbursement of funds to groups that would use the money 
‘“‘to promote a particular religious point of view, even if in a secular 
context.’’?6° Additionally, the University revised its guidelines for fund- 
ing religious groups, incorporating the United States Supreme Court’s 
three-prong Establishment Clause test, as set forth in Lemon v. 
Kurtzman,?” as the test for determining whether a particular group 
could receive funding.?” 

The students charged that the University’s denial of funding violated 
the Freedom of Speech, Freedom of Association, and Free Exercise 
Clauses of the First Amendment, as well as the Equal Protection Clause 
of the Fourteenth Amendment. The University countered that its desire 
to avoid violating the Establishment Clause provided a rational basis 
for its apparently discriminatory funding guidelines.?7 

The district court agreed with the University, and granted summary 
judgment in its favor.?”? The court determined that the funding mech- 





multiple voices are silenced is simply wrong; the debate is skewed in multiple 
ways. 
Id. at 2518. 

266. Id. at 2525. 

267. 15 F.3d 922 (9th Cir. 1994). 

268. Id. at 924. One issue that was not clear from the Ninth Circuit’s opinion is whether 
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anism created a non-public forum, and thus, the University could limit 
the types of speech it decided to fund. Further, the funding guidelines 
did not violate the Freedom of Association and Free Exercise Clauses, 
because nothing in the guidelines required or coerced the plaintiffs to 
act against their religious beliefs. Additionally, the court found no 
Equal Protection violation because the University did not discriminate 
among religions. The court declined to apply strict scrutiny in evalu- 
ating the University’s actions, and found that the University’s fear of 
violating the Establishment Clause provided a rational basis for its 
apparently discriminatory conduct.?” 

The Court of Appeals for the Ninth Circuit unanimously affirmed the 
district court’s opinion, but for somewhat different reasons.”’* Interest- 
ingly, the court did not reach the issue of whether the University could 
have funded the religious activities in question. Instead, the court 
simply addressed the University’s ability to decide not to fund the 
activities.2”* The court then characterized the students’ challenge to the 
denial of funding as a challenge to a policy as written, rather than to 
a policy as applied.?”” The court determined that the University could 
enact the policy in question, as long as it applied the policy uniformly 
to all applicants. In dicta, however, the court did disagree with the 
district court’s assertion that strict scrutiny did not apply to the Uni- 
versity’s actions, and suggested that the University could not restrict 
funding based on the religious identity of the group, unless any such 
restriction could pass a strict scrutiny test.?”° 

The issues in Tipton resemble those addressed in Rosenberger. Both 
cases present issues of when a public university can, or must, provide 
funding to religious student groups, and thus, both cases implicate 
Establishment Clause concerns. Establishment Clause issues aside,?” 
however, the factual differences between the cases are significant, and 
thus, it would be premature to decide whether Rosenberger effectively 
overrules, or even alters in any way, the Tipton decision. 

In Rosenberger, the Supreme Court was called upon to reconcile 
competing Constitutional concerns—the Free Speech Clause and the 
Establishment Clause. If denying funding to the Christian student jour- 
nal would violate the Free Speech Clause, the University had to assert 





274. Id. 

275. Id. at 924, 928. 

276. The issue of denying funding for the religious activities in question had become 
moot by the time the Ninth Circuit addressed the case. The academic year had ended, and 
thus, the plaintiffs’ claims could not be redressed by ordering the University to provide 
funding for the proposed activities. Id. at 926 n.3. In the absence of an actual controversy, 
however, the court addressed the plaintiffs’ charges that injury would occur in the future if 
the University’s policy were allowed to stand. 

277. Id. at 925, 927. 

278. Id. at 927. 


279. The Establishment Clause issues are discussed in Section I1.B.1.b., infra pages 413- 
414. 
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a compelling countervailing interest to justify its actions, which it 
could not do.”*° In Tipton, in contrast, the religious activities that did 
not receive funding included campus-wide bible studies, presentations 
of films dealing with relationships from a Christian perspective, and a 
freshmen orientation camp in which a religious message might be 
conveyed.”*! Consequently, the Free Speech Clause did not present a 
paramount countervailing concern. Moreover, the Rosenberger Court 
dealt with a funding policy as applied to a particular set of facts, 
whereas the Tipton courts dealt with a funding policy as written—a 
policy that, on its face, was not unconstitutional. Thus, although 
Rosenberger and Tipton present different decisions on related issues, 
as the decisions stand today they can be reconciled. 


B. Religion on Campus 


Issues of religion on campus can take on a variety of forms. Most 
common are issues dealing with the Establishment and Free Exercise 
Clauses of the First Amendment. However, the 1993 Religion Freedom 
Restoration Act?*? also has begun to provide grist for the judicial mill. 

Cases dealing with the Establishment Clause most often involve public 
institutions, and the courts have been called on to decide whether and 
how a public institution may deny or offer benefits to religious groups 
on campus without violating the Establishment Clause. The Free Ex- 
ercise Clause cases, on the other hand, deal mostly with private, 
religiously affiliated institutions, and the courts have had to decide the 
amount of government involvement—through, for example, legislative 
or administrative agency decisions—that rises to the level of a Free 
Exercise violation. 

With regard to the Religious Freedom Restoration Act (RFRA), how- 
ever, the courts are being confronted with a series of new questions 
that address the use of religion as a shield, protecting persons from 
claims that their religiously motivated actions deny others their rights. 
Since cases in the higher education context still are somewhat rare, 
cases in other contexts provide insight regarding how courts likely will 
treat claims of violations of rights guaranteed under the RFRA. 


1. The Establishment Clause 


The Establishment Clause cases can be divided into three categories: 
first, the Establishment Clause versus the Free Speech Clause; second, 
the denial or granting of benefits unrelated to speech to religious 
groups; and third, the improper delegation of a governmental discre- 
tionary function to a religious group. The cases together bring out one 
very significant point. The three-prong test developed by the United 





280. Rosenberger, 115 S. Ct. at 2520-25. 
281. Tipton, 15 F.3d at 923-24. 
282. 42 U.S.C. §§ 2000bb to 2000bb-3 (1988 & Supp. V 1993). 
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States Supreme Court in Lemon v. Kurtzman?® generally still controls 
Establishment Clause jurisprudence, notwithstanding musings in dicta 
and wishes expressed in dissenting opinions.”** However, when the 
Free Speech Clause is pitted against the Establishment Clause, the 
principles espoused by the Supreme Court in Lamb’s Chapel v. Center 
Moriches Union Free School District?*> shift the balance in favor of free 
speech. Additionally, the cases point out the fact-driven nature of 
Establishment Clause jurisprudence. Cases that seem to parallel each 
other in principle can be decided differently based on the specific facts 
at issue. Thus, care must be taken in extrapolating any overriding 
principles from any one decision or even from a group of decisions. 


a. The Establishment Clause versus the Free Speech Clause 


The cases that deal with the tension between the competing clauses 
of the First Amendment generally involve the government denying a 
religious group a generally available free-speech benefit because the 
governmental entity feared that providing such a benefit would violate 
the Establishment Clause. The cases, however, tend to support the 
notion that speech should not be stifled simply because its message is 
religious. 

A common thread tying the cases together is the Supreme Court’s 
1993 decision in Lamb’s Chapel. In that case, the Court ruled that a 
public school district, which had opened its facilities for after-hours 
use by various community groups, could not deny access to a church 
group that wanted to use the facilities to show a film series addressing 
child-rearing questions from a religious perspective. The Court noted 
that once it opens a public forum, either traditional or limited, a 
governmental entity cannot deny access to groups simply because they 
espouse a religious viewpoint. 

In addressing the Establishment Clause concerns, courts are careful 
to distinguish between government speech endorsing religion,?*° and 





283. The three-prong Lemon test is as follows: 

In order to determine whether the government entanglement with religion is 
excessive, we must examine [1] the character and purposes of the institutions that 
are benefited, [2] the nature of the aid that the State provides, and [3] the resulting 
relationship between the government and the religious authority. 

403 U.S. 602, 615, 91 S. Ct. 2105, 2112 (1971). 

284. See, e.g., Lee v. Weisman, 505 U.S. 577, 644, 112 S. Ct. 2649, 2685 (1992) (Scalia, 
J., dissenting). 

285. 113 S. Ct. 2141 (1993). 

286. For example, Washegesic v. Bloomingdale Public Schools, 33 F.3d 679 (6th Cir. 
1994), cert. denied, 115 S. Ct. 1822 (1995), presents an example of a situation in which 
government-sponsored speech was held to violate the Establishment Clause. In Washegesic, 
a public high school student sued to compel the removal of a painting entitled, ‘“Head of 
Christ,’’ from the school’s hallway. No other pictures of similar persons were in the vicinity, 
the hallway was not a public forum, and the school could not assert any secular educational 
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the government allowing and protecting private speech about religion. 
While the former does violate the Establishment Clause, the latter does 
not. Generally, then, when government speech is at issue, the Estab- 
lishment Clause prevails to restrict speech; however, when private 
speech is at issue, the Free Speech Clause prevails. 

The Supreme Court’s 1995 decision in Rosenberger v. Rector and 
Visitors of the University of Virginia,”*” provides the clearest example 
of the conflict between the Establishment and the Free Speech Clauses 
of the First Amendment. Students in a religious group at the University 
of Virginia claimed that the University violated their Free Speech rights 
by denying their request for funding to publish a journal concerning 
life at the University from a Christian perspective.” The University 
did not disagree with this contention, but justified its actions by 
asserting its fear of violating the Establishment Clause if it were to 
provide funds to the religious publication.” 

The district court did not issue a definitive ruling on whether such 
funding, if made, would violate the Establishment Clause. The court 
merely stated that the University’s concern over Establishment viola- 
tions provided a ‘‘sufficient justification’’ for its decision to deny paying 
the student organization’s publication costs.?° The appellate court up- 
held the district court’s ruling for the University. However, the court 
determined that denying funding did infringe on the students’ Free 
Speech rights, and consequently, applied a strict scrutiny test. The 
court determined that the University’s fear of violating the Establish- 
ment Clause and its interest in ‘‘maintaining strict separation of church 
and state’’ rose to the level of a ‘‘compelling interest.’’*! Thus, the 
University sufficiently justified its decision, which ultimately infringed 
on the students’ rights. 

The United States Supreme Court, however, reversed the Fourth 
Circuit’s ruling, and found that the University’s concern about violating 
the Establishment Clause under these facts was not reasonable, and 
thus, could not be used to justify infringing on the students’ Free 
Speech rights.?%? In fact, the Court stated unequivocally, ‘‘There is no 





reason for the placement of the painting. 33 F.3d at 681. 

The district court determined that the school district had violated the Establishment Clause 
by endorsing religion. The Court of Appeals for the Sixth Circuit affirmed. First, the appellate 
court determined that the painting constituted a government statement favoring one religious 
group and downplaying others. Id. at 684. Thus, the government’s action had to be evaluated 
under the Lemon test to see if it violated the Establishment Clause. The court then found 
that the existence of the painting violated all three prongs of Lemon, particularly because 
the school could not assert a valid secular purpose behind hanging the painting as it did. 
Id. at 683. Thus, the painting had to be removed. 

287. 115 S. Ct. 2510 (1995). 

288. Id. at 2514-16. 

289. Id. 

290. Rosenberger, 795 F. Supp. 175, 181-82 (W.D. Va. 1992). 

291. Rosenberger, 18 F.3d 269, 279-81 (4th Cir. 1994). 

292. Rosenberger, 115 S. Ct. at 2525. For a review of the Free Speech issues in this case, 
see Section II.A.2.b., supra pages 397-401. 
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Establishment Clause violation in the University’s honoring its duties 
under the Free Speech Clause.’’°? Consequently, when called on to 
decide between the competing values implicit in the First Amendment, 
the Supreme Court came down in favor of speech. 

In its discussion regarding the University’s fear of violating the 
Establishment Clause, the Court first reiterated the fundamental notions 
of its recent Establishment Clause jurisprudence, noting particularly, 
‘‘A central lesson of our decisions is that a significant factor in up- 
holding governmental programs in the face of Establishment Clause 
attack is their neutrality towards religion.’’** The Court went on to 
state, ‘‘We have held that the guarantee of neutrality is respected, not 
offended, when the government, following neutral criteria and even- 
handed policies, extends benefits to recipients whose ideologies and 
viewpoints, including religious ones, are broad and diverse.’’?*> And 
further, ‘‘More than once have we rejected the position that the Estab- 
lishment Clause even justifies, much less requires, a refusal to extend 
free speech rights to religious speakers who participate in broad-reach- 
ing government programs [that are] neutral in design.’’?°* The Court 
then made three points regarding the religion-neutral character of the 
University’s funding program. 

First, the Court evaluated whether extending benefits to the Christian 
publication at issue could be religion-neutral. The Court noted several 
facts in support of its assessment that ‘‘[t]he governmental program 
here is neutral to religion.’’*°” First, the University did not adopt the 
funding program with the intent to advance religion or aid any religious 
cause. Rather, it adopted the program to provide a forum for an 
exchange of student ideas and to contribute to the overall quality of 
life on its campus. Additionally, the student group did not seek the 
funding subsidy because of its Christian editorial viewpoint. Rather, it 
sought funding as a student journal, as one of fifteen similar, yet 
otherwise apparently secular, journals at the University that year that 
fell under the category of ‘‘student news, information, opinion, enter- 
tainment, or academic communications media groups... .’’?% 

Second, the Court harkened back to Framers’ Intent and to the 
purpose of the Establishment Clause. The Court indicated that the 
purpose of the Establishment Clause was to address ‘‘[t]he apprehen- 
sions of our predecessors [regarding] the levying of taxes upon the 
public for the sole and exclusive purpose of establishing and supporting 
specific sects.’’2°° The Court then considered the source of the funds 





293. Id. 

294. Id. at 2521 (emphasis added). 

295. Id. (citing Board of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet, 114 S. Ct. 
2481, 2491 (1994)). 

296. Id. at 2522 (citing Lamb’s Chapel, 113 S. Ct. at 2147-48). 

297. Id. 

298. Id. (citing Petition for Certiorari at 66a). 

299. Id. 
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used to publish the Christian journal, and distinguished the University’s 
use of the student activities fees from a ‘‘tax levied for the direct 
support of a church or group of churches.’’*° The Court noted, ‘‘[T]he 
exaction here . . . is a student activity fee designed to reflect the reality 
that student life in its many dimensions includes the necessity of wide- 
ranging speech and inquiry and that student expression is an integral 
part of the University’s educational mission.’’*** As such, the Court did 
not consider the fee, although mandatory for all students, to be a tax 
for the support of the government, here represented by the University .* 
Rather, the Court noted that use of the fees was limited to purposes 
consistent with the University’s educational mission, and ‘‘to the extent 
[a University] student is interested in speech, withdrawal [of money 
from the student activity fee fund] is permitted to cover the whole 
spectrum of speech, whether it manifests a religious view, an antireli- 
gious view, or neither.’’% 

Third, and finally, the Court found it significant that the publication 
funds did not go directly to the religious organization for use as the 
organization wished. Rather, the organization was to submit an outside 
contractor’s bill for publication costs, and the University would pay 
the publisher directly.** The Court did recognize the existence of 
‘‘special Establishment Clause dangers where the government makes 
direct money payments to sectarian institutions,’’*°> but then rejected 
the idea that this principle controlled the facts of Rosenberger. Because 
the payments went directly to the publisher, rather than to the organ- 
ization, the Court asserted that the funding program ‘“‘respects the 
critical difference ‘between government speech endorsing religion, which 
the Establishment Clause forbids, and private speech endorsing religion, 
which the Free Speech and Free Exercise Clauses protect.’’’°°* Specifi- 
cally, the Court noted that the University ‘‘has not willfully fostered 
or encouraged any mistaken impression that the [Christian student 
journal] speak[s] for the University, and in fact, the University has 
taken pains to disassociate itself from the private speech involved in 
this case.’’°°’ By providing payment to outside contractors, the Univer- 





300. Id. 

301. Id. 

302. Id. (citing United States v. Butler, 297 U.S. 1, 61, 56 S. Ct. 312, 317 (1936) (“A 
tax, in the general understanding of the term, and as used in the Constitution, signifies an 
exaction for the support of the Government.’’)). 
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304. Id. at 2514. 

305. Id. at 2523 (citing Bowen v. Kendrick, 487 U.S. 589, 614-15, 108 S. Ct. 2562, 2577 
(1988); Roemer v. Board of Pub. Works of Md., 426 U.S. 736, 747, 96 S. Ct. 2337, 2345 
(1976); Hunt v. McNair, 413 U.S. 734, 742, 93 S. Ct. 2868, 2874 (1973); Tilton v. Richardson, 
403 U.S. 672, 679-80, 91 S. Ct. 2091, 2096 (1971); and Board of Educ. of Central Sch. Dist. 
No. 1 v. Allen, 392 U.S. 236, 88 S. Ct. 1923 (1968)). 

306. Id. at 2522 (quoting Board of Educ. of Westside Community Schs. (Dist. 66) v. 
Mergens, 496 U.S. 226, 250, 110 S. Ct. 2356, 2372 (1990)) (emphasis added). 
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sity merely serves as an accounting office or check disbursement center. 
The University does not involve itself in the inner workings of the 
organization, for example, by ensuring that the money is used only for 
publication or by publishing the journal itself on behalf of the organi- 
zation. The Court then noted that providing funds under this system 
is no different from providing religious groups with access to facilities 
for which the University pays utility and other maintenance bills. 
‘‘Any benefit to religion is incidental to the government’s provision of 
secular services for secular purposes on a religion-neutral basis. Printing 
[publications like those involved in this case] is a routine, secular, and 
recurring attribute of student life.’’°°° Thus, although the publication 
had a Christian focus, the Court believed that it contributed to the 
secular educational mission of the University. 

At the end of its discussion, the Court addressed one other important 
factor relevant to its decision. If the University were allowed to deny 
funding to publish the journal because of its religious perspective, the 
University, ‘‘in order to avoid a constitutional violation, [would then 
be required] to scrutinize the content of student speech, lest the ex- 
pression in question—speech otherwise protected by the Constitution— 
contain too great a religious content.’’*° This course of action ‘‘raises 
the specter of governmental censorship, to ensure that all student 
writings and publications meet some baseline standard of secular or- 
thodoxy.’’*' The implementation of such a monitoring program actually 
could result in an Establishment Clause violation, because it would 
require ‘‘public officials to scan and interpret student publications to 
discern their underlying philosophic assumptions respecting religious 
theory and belief.’’**? As the Court had recognized in Widmar v. 
Vincent,?"* requiring the University to draw a distinction between re- 
ligious speech, which cannot be funded, and speech about religion, 
which can be funded, ‘‘would require the University—and ultimately 
the courts—to inquire into the significance of words and practices to 
different religious faiths and in varying circumstances by the same 
faith. Such inquiries would tend inevitably to entangle the State with 
religion in a manner forbidden by our cases.’’** This course of moni- 
toring and censorship, then, actually would deny the students their 
right of Free Speech, and could undermine the very neutrality required 
by the Establishment Clause by fostering a ‘‘pervasive bias or hostility 
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313. 454 U.S. 263, 102 S. Ct. 269 (1981). 
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Ct. at 274 n.6) (internal citations omitted). 








1996] 1994 SURVEY 409 


to religion.’’**5 Such ‘‘official censorship would be far more inconsistent 
with the Establishment Clause’s dictates than would governmental 
provision of secular printing services on a religion-blind basis.’’*** Thus, 
to avoid the excessive entanglement that could be caused by such 
monitoring or censoring, the Court determined that the University had 
to allow the Christian journal to apply for publication funds. 

Although the Rosenberger decision indicates that the government 
cannot decline to fund speech with a religious viewpoint when it also 
funds speech with a nonreligious viewpoint, this does not necessarily 
mean that the government never can deny funds on the basis of religion. 
Fordham University v. Brown*’’ illustrates that the government can 
refuse to grant money to accommodate religious speech, and provides 
an example of the fact-driven nature of the battle between the Estab- 
lishment Clause and the Free Speech Clause. Fordham involved a suit 
by a private, Catholic university against the Secretary of Commerce, 
alleging that the National Telecommunications Information Administra- 
tion (NTIA), an agency within the United States Department of Com- 
merce (DOC), improperly denied the University funds for its radio 
station simply because the station aired a Catholic Mass one hour each 
week.318 

The University sought funding from the NTIA’s Public Telecommu- 
nications Facilities Program (PTFP) to relocate and upgrade its radio 
transmitting facilities to comply with Federal Communications Com- 
mission radiation standards.*** The University’s funding application 
had received favorable reviews, and was given a top priority rating for 
funding at all stages of the NTIA’s review process. Nevertheless, when 
the final funding decisions were made, Fordham’s project was not 
approved, and other, lower-priority projects received funding.*° The 
NTIA asserted that it denied Fordham the funds because its regulations 
prohibited providing funds to sectarian programs.*?" 

The University then sued the DOC, charging that the funding decision 
violated the Free Speech Clause of the First Amendment and the Equal 





315. Id. at 2525. 

316. Id. at 2524. But see Luba L. Shur, Note, Content-Based Distinctions in a University 
Funding System and the Irrelevance of the Establishment Clause, 81 VA. L. REv. 1665 (1995). 

317. 856 F. Supp. 684 (D.D.C. 1994). 

318. Id. at 684. 

319. Id. at 688. 

320. Id. at 689-90. 

321. Id. at 686 (citing 15 C.F.R. §§ 2301.5(d)(2)(xvi), 2301.22(d) (1993)). 

In fact, the application required the University to include language based on 15 C.F.R. § 
2301.5(d)(2)(xvi) that ‘‘assured’”’ the NTIA that the University ‘‘[would] not use or allow the 
use of the facilities for essentially sectarian purposes for as long as [it] possesses or uses the 
facilities, whether or not this period extends beyond the ten-year Federal interest period 
following the completion of [the] project.’’ Id. at 688. 

Why the University’s application was not rejected earlier in the review process is a mystery 
not addressed by the court. 
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Protection Clause of the Fifth Amendment.*?? The District Court for the 
District of Columbia granted the government’s motion for summary 
judgment, finding that the NTIA acted appropriately in administering 
its regulations and that the agency did not violate either the First or 
Fifth Amendments or the Religious Freedom Restoration Act (RFRA).°?° 

The issue for the district court was whether the NTIA’s attempt to 
comply with the Establishment Clause by prohibiting funding from a 
discretionary grant program for facilities used by a religious radio show 
violated regulatory, statutory or constitutional law.*%* In reaching its 
decision for the government, the court first addressed the PTFP regu- 
lations and the agency’s application of them, and found no violations. 
Particularly, the court noted that the regulations allowed church-affil- 
iated groups to apply for funding, as long as the funded facilities were 
not used to serve special religious interests.°?° Deferring to the agency’s 
interpretation of the regulations, the court then determined that the 
NTIA’s interpretation of the regulations was reasonable.*” 

Addressing Fordham’s allegations of specific statutory and constitu- 
tional violations, the court next confirmed the propriety of the NTIA’s 
decision to deny the grant of funds. The court first found no RFRA 
preclusion, because the regulations did not burden religion, and the 
NTIA’s interest in complying with the Establishment Clause was com- 
pelling.*?” Additionally, the court said that the NTIA regulations as 
applied were consistent with the Establishment Clause.*?* The primary 
effect of the failure to fund Fordham’s radio transmitter relocation was 
neither to advance nor to inhibit religion, because the station still could 
broadcast whatever types of programs it chose to air.*° Furthermore, 
mere failure to fund does not create excessive entanglement.**° Neither 
did the regulations violate the Free Speech Clause, because the Uni- 
versity still could broadcast its mass.**! Finally, the court found no 
Equal Protection Clause violation, because the NTIA regulations applied 
equally to secular and religious applicants .*%? 
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Although both Rosenberger and Fordham raised free speech issues, 
the courts arrived at different conclusions. However, the cases can be 
reconciled by examining the differing factual situations. First, 
Rosenberger addressed Free Speech issues within the context of the 
secular educational mission of the University, whereas Fordham ad- 
dressed Free Speech issues in general. Second, Rosenberger involved 
disbursement of funds collected from students for activities held to 
enhance their educational experience, whereas Fordham involved ex- 
penditure of public tax funds, which in part would be used to pay for 
the broadcast of a Catholic Mass. Moreover, denial of funding in 
Rosenberger amounted to a denial of access to the limited public forum 
created by the University’s funding mechanism, whereas in Fordham, 
denial of funding did not at all affect the University’s ability to access 
the public airwaves.%** 

Several other 1994 cases addressed Free Speech versus Establishment 
outside of the context of higher education. The cases are instructive 
regarding the general tendency of the courts to protect speech, and 
more importantly, to refuse to restrict speech because of a mere fear of 
Establishment Clause violations. 

In Pinette v. Capitol Square Review and Advisory Board, the state 
of Ohio refused to grant the Ku Klux Klan a permit to erect a large 
Latin cross on the grounds of the state capitol. The Klan sued in federal 
court, charging that the government’s denial amounted to discrimina- 
tion against speech based on its religious message.**5 The area in which 
the cross was to be displayed had been opened to various groups for 
display purposes.*** Thus, the district court found that the state had 
created a public forum, and consequently, could not discriminate against 
private speech in it. The district court issued an injunction against the 
state that required the state to grant the Klan the permit it sought.*%” 

The Court of Appeals for the Sixth Circuit affirmed the district court’s 
grant of the injunction.*** The issue for the court was under what 





333. In late 1995, the NTIA revised its interpretation of its policy regarding the use of 
NTIA grants in connection with sectarian activities. Relying on the Rosenberger decision, 
the NTIA modified its interpretation of the requirement that NTIA funds not be used for 
purposes ‘‘the essential thrust of which are sectarian.’’ 60 Fed. Reg. 66,491, 66,491 (1995) 
(quoting 15 C.F.R. 2301.22(d) (1993)). Specifically, the new interpretation is as follows: 

No more than an attenuated or incidental benefit may inure to a sectarian interest 
if a grantee uses NTIA-funded facilities in connection with a sectarian activity. In 
addition, the use must fall within the broad scope of a grant program’s statutory 
purposes. A grantee cannot, however, use NTIA grant funds primarily to support 
sectarian interests. 
Id. The NTIA further commented, ‘‘As recently underscored by the Rosenberger court, 
programs that neutrally extend benefits to recipients pass Establishment Clause muster, if 
religious interests are only incidentally served ....” Id. at 66,492. 

334. 30 F.3d 675 (6th Cir. 1994), aff'd, 115 S. Ct. 2440 (1995). 
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conditions religious speech could be found to violate the Establishment 
Clause.*°° The court carefully distinguished between government en- 
dorsement of religion and private speech regarding religion.**° The 
court determined that the speech was private, stating that because all 
displays on the lawn were accompanied by signs disclaiming govern- 
mental sponsorship,**' ‘‘a reasonable observer would not perceive the 
display to be an endorsement of religion.’’*4? Citing Lamb’s Chapel, the 
court noted, ‘‘Speakers with a religious message are entitled no less 
access to public forums than that afforded speakers whose message is 
secular or otherwise nonreligious.’’**? Furthermore, the Establishment 
Clause requires such government neutrality, even toward ‘‘zealots.’’*** 

The Supreme Court affirmed the Sixth Circuit’s decision, stating that 
private speech in a public forum is protected from content-based re- 
strictions. Additionally, in addressing the neutrality toward religion 
required to avoid an Establishment Clause violation, the Court cited its 
earlier decisions in Lamb’s Chapel and Widmar: ‘‘The state did not 
sponsor respondents’ expression, the expression was made on govern- 
ment property that had been opened to the public for speech, and 
permission was requested through the same application process and on 
the same terms required of other private groups.’’**® Thus, similar to 
its holding in Rosenberger, the Court determined that the Establishment 
Clause could not be used to justify denying the Klan its free speech 
rights. 

A similar case in the K-12 context, Good News/Good Sports Club v. 
School District of the City of Ladue,*** addressed whether a public 
school district could prohibit a religious group from using its facilities 
between 3:00 p.m. and 6:00 p.m. on school days.**” The school district 
denied access to the plaintiffs’ group, which intended to hold meetings 
with schoolchildren to address issues relevant to the lives of school- 
children from a Christian perspective.**® However, the school district 
did allow the Girl Scouts, Boy Scouts, Brownies, and Cub Scouts, along 
with the school’s athletic teams, to use the facilities during the 3:00 to 
6:00 p.m. time period, but specifically forbade the Scouts from engaging 
in ‘‘speech or activity involving religion or religious beliefs.’’**° 
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348. Id. at 1502. 

349. Id. at 1503. 
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The district court found for the school district. The court determined 
that the school was a non-public forum, that the school’s long tradition 
of cooperating with the Scouts provided a reasonable basis for allowing 
the Scouts, but no other group, access to the facilities during the time 
in question, that the school board expressed a reasonable fear of vio- 
lating the Establishment Clause, and that the policy did not constitute 
viewpoint discrimination.**° 

The Court of Appeals for the Eighth Circuit reversed and remanded, 
however, finding that the school district engaged in viewpoint discrim- 
ination.*** The court noted, first, that the Scouts already expressed 
viewpoints on the ‘‘moral and character development’’ of school- 
children.**? Thus, discriminating against Good News because it ex- 
pressed a religious viewpoint on the same issue constituted impermissible 
viewpoint discrimination in a limited public forum, as in Lamb’s Chapel 
and Rosenberger. 

The court then addressed whether the school district could escape 
this problem through its policy forbidding the Scouts from engaging 
in religious speech. Applying the three-part Lemon test, the appellate 
court found that the school district policy created excessive entangle- 
ment, by interfering with the Scouts’ mandate as expressed in its oath, 
and thus, could not be sustained.*** Ultimately, the prohibition had to 
be abandoned as a violation of the plaintiffs’ Free Speech rights.*™ 


b. The Establishment Clause and Generally Available Benefits 


A second issue concerns denying religious groups generally available 
benefits in the absence of a competing interest as compelling as Free 
Speech. Tipton v. University of Hawaii***> illustrates that, in these sets 
of circumstances, courts tend to be less generous toward religion, 
instead finding that the government may have a compelling reason to 
deny religious groups access to otherwise generally available benefits. 

The issue in Tipton was similar to that in Rosenberger, in that student- 
run religious organizations challenged the University’s policy against 
funding any religious activity that could not survive scrutiny under the 
three-prong Establishment Clause test of Lemon.*** Tipton, however, 
presented a broader issue than that in Rosenberger, because the issue 





350. Id. 
351. Id. at 1511. 
352. Id. at 1506. 
353. Id. at 1508-10. 
354. Id. at 1511. 
355. 15 F.3d 922 (9th Cir. 1994). 
356. The University’s funding guidelines actually contained the three questions associated 
with the Lemon test: 
‘fa. Does the program have a valid secular purpose? 
b. Does the primary effect of the program advance religion? 
c. Will the program create an excessive entanglement of church and state?”’ 
Id. at 924, n.1 (quoting 1990-1991 ASUH Senate Funding Policies). 
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in Tipton was whether the University could deny funding to religious 
activities, whereas the issue in Rosenberger was whether the University 
could deny funding speech with a religious viewpoint. 

In the absence of the compelling Free Speech interest to balance the 
discussion, the Tipton court determined that since the University pol- 
icy, as written, was based on the Lemon test, it did not violate the 
Establishment Clause. The Ninth Circuit, however, did not address the 
issue of which religious activities the University could have funded 
consistent with the Establishment Clause. Instead, the court simply said 
that the University could deny funding for religious activities as long 
as it applied the policy evenly to all applicants. However, the court 
did suggest that the University’s funding decisions would have to 
survive strict scrutiny if it denied funding to any group based on the 
group’s religious character.**” 

The court also implicitly addressed the free speech issue of 
Rosenberger. In allowing the University policy to stand as a general 
principle, the court nevertheless cautioned that the policy as applied 
might not survive strict scrutiny, especially if speech were suppressed 
based on its religious viewpoint. ‘‘[A] public body that chooses to fund 
speech or expression must do so even-handedly, without discrimination 
among recipients on the basis of their ideology.’’*** Thus, the Ninth 
Circuit’s analysis of Tipton appears to be in accord with the Supreme 


Court’s reconciliation of Free Speech and Establishment concerns in 
Rosenberger. 


c. The Establishment Clause and Improper Delegation of 
Governmental Authority 


Finally, the remaining cases addressing Establishment Clause issues 
share a common thread in that all involve Establishment Clause viola- 
tions caused by improper delegation of governmental power. Two of 
the cases involve government acts that create a ‘‘symbolic union of 
church and state,’’*5* which does violate the Establishment Clause. One 
other case involves the government actively trying to avoid an Estab- 
lishment Clause violation by delegating to the affected students its 
decisions on religious issues. 

Board of Education of Kiryas Joel Village School District v. Grumet?® 
and North Carolina v. Pendleton*™ both illustrate government acts that 
at least symbolically, if not actually, unite church and state. In neither 
case did the state actually set out to entangle itself in religious affairs. 





357. Id. at 927. 
358. Id. (citing Lamb’s Chapel, 113 S. Ct. at 2147-48; and Gay and Lesbian Students’ 
Ass’n v. Gohn, 850 F.2d 361, 362 (8th Cir. 1988)). 


359. Grumet v. Board of Educ. of Kiryas Joel Village Sch. Dist., 618 N.E.2d 94, 100 (N.Y. 
1993). 


360. 114 S. Ct. 2481 (1994). 
361. 451 S.E.2d 274 (N.C. 1994), cert. denied, 115 S. Ct. 2276 (1995). 
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Nevertheless, the state actions resulted in an impermissible entangle- 
ment because of improper delegation of governmental functions to a 
‘religious group. In both cases, therefore, the courts found that the 
government’s delegation of power violated the Establishment Clause. 

In Kiryas Joel, the state of New York had created a separate school 
district composed entirely of Satmar Hasidic Jews.** The New York 
State School Boards Association and local taxpayers challenged the 
statute creating the school district. The New York state courts struck 
down the state legislation creating the school district, and the Supreme 
Court affirmed. 

The Court found that the legislation was ‘‘tantamount to an allocation 
of political power on a religious criterion [that] neither presupposes 
nor requires governmental impartiality toward religion.’’*** The Court 
commented that the statute was ‘‘likely to be perceived by the Satmarer 
Hasidim as an endorsement of their religious choices, or by nonadher- 
ents as a disapproval of their own.’’** Thus, in delegating power to 
the Jewish Village, the law impermissibly advanced a particular reli- 
gious belief, and consequently, violated the Establishment Clause.** 

In a completely different context, in Pendleton, the North Carolina 
Supreme Court struck down as a violation of the Establishment Clause 
a state statute that authorized the North Carolina attorney general to 
commission employees of certain private institutions and companies, 
not excluding religious colleges, as police officers.*** Such officers took 
the normal police oath, but the private institutions remained liable for 
any malpractice committed by the officers.’ A student at Campbell 





362. Kiryas Joel, 114 S. Ct. at 2485. Although most of the children in the district attended 
private schools supported and run by the conservative religious sect, certain handicapped 
or special-needs students attended local public schools, at which they received the special 
education they required. The special-needs students apparently were emotionally troubled 
by attending the local public schools, and thus, the Village sought to be declared a separate 
school district so that it could receive state funds to educate its special-needs children itself. 
Id. 

363. Id. at 2484. The political power at issue was the power to operate a school district 
with public funds. 

364. Id. at 2487 (internal quotes omitted). 

365. Id. The Court further noted, however, that its decision did not mean that the state 
could not ‘‘accommodate religious needs by alleviating special burdens.’’ Id. at 2492. The 
Court stated, ‘There is ample room under the Establishment Clause for benevolent neutrality 
which will permit religious exercise to exist without sponsorship and without interference.”’ 
Id. (quoting Corporation of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints 
v. Amos, 483 U.S. 327, 334, 197 S. Ct. 2862, 2867-68 (1987)) (internal quotes omitted). 

For example, the Court indicated that the school district could set up a separate program 
for the special-needs children of the Satmar Jews, taking into account their orthodox ways. 
What the school district could not do, however, is give public funds directly to the religious 
group to spend as it pleased to educate its special-needs children. Id. at 2493. 

See also Thomas C. Berg, Slouching Towards Secularism: A Comment on Kiryas Joel 
School District v. Grumet, 44 Emory L.J. 433 (1995). 

366. 451 S.E.2d 274 (N.C. 1994), cert. denied, 115 S. Ct. 2276 (1995). 

367. Id. at 275. 
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University, a private institution affiliated with the Baptist Church, was 
arrested by a University police officer for drunk driving. At the time 
of the arrest, the officer was functioning as a secular police officer 
pursuant to state law.*** The student challenged his conviction on the 
ground that the law that gave secular police authority to the Campbell 
employee fostered an excessive entanglement between church and state, 
and thus, violated the Establishment Clause.*® 

The state superior court agreed, and overturned the conviction and 
dismissed the case. The state court of appeals, however, applied the 
Lemon test and found the statute constitutional on its face and as 
applied.*”° The North Carolina Supreme Court reversed the state court 
of appeals and reinstated the superior court’s decision, offering two 
reasons to support its finding of an Establishment Clause violation. 
First, the court determined that the statute failed the third prong of 
Lemon by promoting excessive entanglement between church and state. 
Second, the court determined that, under the Supreme Court’s 1982 
decision in Larkin v. Grendel’s Den,*” the statute impermissibly dele- 
gated a discretionary governmental power to a religious institution, 
because the government and Campbell University shared police power 
over the area near, but outside the grounds of, the University.*”? 

In contrast, Harris v. Joint School District No. 241373 presents a 
situation in which a governmental entity explicitly tried to avoid an 
Establishment Clause violation by delegating to high school students 
all decisions regarding the inclusion of prayer at their graduation 
ceremony. The school board had enacted a policy to let the students 
decide for themselves, by majority vote, whether prayer would be 
included at graduation, and if so, who would offer the prayer.*”* The 
students voted to have prayer at the ceremony. However, several stu- 
dents who objected to the results of the vote sued the school district.*”5 

The federal district court addressed only the federal Establishment 
Clause issue and found for the school district, stating that the inclusion 
of prayers in the ceremony did not violate the Establishment Clause.°”* 





368. Id. 

369. Id. at 276. 

370. Id. 

371. 459 U.S. 116, 103 S. Ct. 505 (1982). In Larkin, the Supreme Court struck down as 
an impermissible delegation of government power a law that, among other things, gave 
churches the power to veto the grant of a liquor license to any establishment located within 
500 feet of the church. 

372. Pendleton, 451 S.E.2d at 278-81. For other cases addressing the power of campus 
police, see Section XIII.E.1., infra pages 870-872. 

373. 41 F.3d 447 (9th Cir. 1994), cert. granted and judgment vacated, 115 S. Ct. 2604, 
remanded, 62 F.3d 1233 (9th Cir. 1995). 

374. 41 F.3d at 452-53. 

375. Id. at 452. 

376. Id. at 449-50. The dissenting students also raised state law claims, but the district 
court noted that the ultimate challenge to the school district’s policy stemmed from Estab- 
lishment Clause concerns, and thus, decided the case only on that issue. 
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The Court of Appeals for the Ninth Circuit reversed ,*”” however, finding 
that the state action inherent in sponsoring and controlling high school 
graduation ceremonies was sufficient to offend the Establishment Clause, 
regardless who makes the decision to include prayer in the ceremony.°”* 
Private citizens acting with governmental authority must act constitu- 
tionally,?”° and school district officials ‘‘cannot absolve themselves of 
a constitutional duty [to avoid excessive entanglement] by delegating 
their responsibilities to a non-governmental entity.’’>®° 

In 1995, the Supreme Court granted certiorari to review the Ninth 
Circuit’s decision.*** However, because the case had become moot on 
its way to Supreme Court review, the Court ordered the judgment below 
vacated and the case dismissed.3* 


2. Free Exercise 


The 1994 Free Exercise cases both addressed employment discrimi- 
nation claims against private, religiously affiliated universities. In both 
cases, the courts acknowledged that the universities had the right under 
the Free Exercise Clause of the First Amendment to make religiously 
motivated employment decisions. Further, both courts noted that any 
governmental review of such decisions, either by the courts or by 
administrative agencies, would violate the Establishment Clause. Thus, 
if a university’s apparently discriminatory employment decisions can 
be attributed to a genuinely religious motive, such as ‘‘spreading the 
faith,’’ aggrieved employees have virtually no recourse in the govern- 
mental systems established to deal with employment discrimination 
claims. 

In Equal Employment Opportunity Commission v. Catholic University 
of America, Sister Elizabeth McDonough, a Roman Catholic nun, 
sued Catholic University of America (CUA) for employment discrimi- 
nation, alleging that CUA denied her tenure in its Canon Law Depart- 
ment because she was a woman.** The District Court for the District 
of Columbia dismissed the action, however, stating that the First 
Amendment precluded judicial review of Sister McDonough’s claims 
of gender discrimination and retaliation under Title VII.%* 





377. Id. at 459. 

378. Id. at 454. The court noted that the school district’s policy violated the Establishment 
Clause because it failed the first two prongs of the Lemon test: the primary purpose of the 
policy was not secular, and the primary effect of the policy was to advance religion. 

379. Id. at 455. 

380. Id. 

381. 115 S. Ct. 2604 (1995). 

382. Id. (citing United States v. Munsingwear, Inc., 340 U.S. 36, 71 S. Ct. 104 (1950)). 

383. 856 F. Supp. 1 (D.D.C. 1994). 

384. Id. at 1, 13. 

385. Id. at 1. Note that this action did not fall under the Title VII exception allowing 
religious institutions to discriminate on the basis of faith, because Sister McDonough was a 
Catholic employee at a Catholic University. Id. at 9 (citing 42 U.S.C. § 2000e-2 (1988)). 
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Sister McDonough was the first woman on the faculty in CUA’s 
Canon Law Department.** Hired in 1983, she taught classes and pub- 
lished articles on the subject of Canon Law, and by 1988 had achieved 
associate professor status and had begun the process of applying for 
tenure.°®” Over the course of the 1988-1989 academic year, CUA’s Board 
of Trustees voted to deny her tenure based on the quality of her 
publications and the student evaluations of her classes.** Significantly, 
tenure decisions for the Canon Law Department had to be approved by 
the Holy See, upon the request of the bishops on CUA’s Board of 
Trustees. The Vatican, in its grant of charter to CUA, retained ultimate 
authority over the Department and its personnel because of the De- 
partment’s predominantly ecclesiastical subject area. The Holy See had 
ultimate authority to determine if the tenure applicant’s work posed 
any impediment to the grant of tenure.**® Thus, allowing any action on 
the nun’s claim ‘‘would require the Court to anticipate and, in effect, 
preempt the decision-making authority of the Vatican, which is ulti- 
mately responsible for selecting tenured professors in the Catholic 
University School of Religious Studies.’’3%° 

The question for the court, then, was whether application of Title 
VII to the facts and relationships in this case would violate the Free 
Exercise and Establishment Clauses of the First Amendment. Unques- 
tionably, the nature of Sister McDonough’s work was ‘‘materially reli- 
gious.’’ Evaluating the quality of her work, as would be necessary in 
reviewing the denial of tenure, then, would require inquiring into and 
evaluating ‘‘competing opinions on religious subjects.’’*°: The district 
court thus found that any Title VII review of CUA’s decision to deny 
tenure would unconstitutionally entangle the government in a ‘“‘pri- 
marily religious function and relationship.’ ’3% 

‘‘The Supreme Court has held that the Free Exercise Clause provides 
religious institutions with the ‘power to decide for themselves, free 
from state interference, matters of church government as well as those 
of faith and doctrine.’’’*** Because hiring decisions in CUA’s Canon 
Law Department determine ‘‘whose voice speaks for the church,’’*™ 





386. As an academic subject, Canon Law involves the most fundamental elements of the 
Roman Catholic religion—the core of the faith. The Canon Law Department at CUA is one 
of only two purely ecclesiastical departments at the University. Id. at 3-4. 

387. Id. at 5-6. 

388. Id. at 6-9. 

389. Id. at 6, 10. It thus was reasonable to assume that the bishops on the Board would 
base their decisions on the same criteria that the Holy See would use. 

390. Id. at 8. 

391. Id. at 9. 

392. Id. 

393. Id. (quoting Kedroff v. St. Nicholas Cathedral of Russian Orthodox Church, 344 U.S. 
94, 116, 73 S. Ct. 143, 154 (1952)). 

394. Id. at 9-10 (quoting Minker v. Baltimore Annual Conference of United Methodist 
Church, 894 F.2d 1354, 1356-57 (D.C. Cir. 1990)). The court adopted the ‘ministerial 
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and because the Free Exercise Clause ‘‘precludes civil interference ‘with 
ecclesiastical hierarchies,’’’*** the court determined that it could not 
review the decision to deny Sister McDonough tenure. 

The court also briefly addressed the Establishment Clause issue. 
Citing Lemon, the court noted that the test for whether a governmental 
action violates the Establishment Clause examines the ‘‘character and 
purpose of the institution involved, the nature of the regulator’s intru- 
sion into church affairs, and the resulting relationship between the 
government and the religious authority.’’** The court then stated that 
the evidence that supported the Free Exercise Clause violation also 
supported finding an Establishment Clause violation.*®” However, the 
court also noted specific issues of excessive entanglement. First, ‘‘‘any 
inquiry into the Church’s reasons for asserting that [plaintiff] was not 
suited for a particular pastorship would constitute an excessive entan- 
glement in its affairs.’’’*** Additionally, allowing the Equal Employment 
Opportunity Commission to review such decisions might cause religious 
institutions to base hiring decisions on avoiding litigation, rather than 
on doctrinal matters, thus causing excessive entanglement. 

A second employment discrimination case addressed a challenge 
under state law to an apparently religiously motivated employment 
decision. In Scheiber v. St. John’s University,*®° Donald Scheiber, the 
Jewish vice president of student life at St. John’s, a Catholic university, 
brought a claim in state court for breach of contract and unlawful 
dismissal from employment. The state trial court granted summary 
judgment for the University and the appellate division affirmed, finding 
persuasive the University’s justification for its employment decision: 
‘In light of the strong religious position taken by the Catholic Church 
on such matters as abortion, contraception, marriage and divorce, would 
it be unlawful for a Catholic university to prefer that its Vice President 
of Student Life have the same religious convictions as that of the 
Catholic Church?’’*° 

The New York Court of Appeals affirmed the lower courts, but 
modified the holding somewhat.**! Although the University offered a 
secular education, it had not abandoned its religious heritage, and thus, 
pursuant to state law,*°? could base hiring decisions on religious criteria 





function test’”” espoused in Rayburn v. General Conference of Seventh-Day Adventists, 772 
F.2d 1164, 1169 (4th Cir. 1985), cert. denied, 478 U.S. 1020, 106 S. Ct. 3333 (1986). When 
the employee’s primary duty is spreading the faith, the employee cannot look to the 
government for help. EEOC v. Catholic Univ., 856 F. Supp. at 10. 

395. EEOC v. Catholic Univ., 856 F. Supp. at 9 (quoting King’s Garden v. Federal 
Communications Comm’n, 498 F.2d 51, 56 (D.C. Cir. 1974)). 

396. Id. at 11 (citing Lemon, 403 U.S. at 615, 91 S. Ct. at 2112). 

397. Id. at 11-12. 

398. Id. at 11 (quoting Minker, 894 F.2d at 1360) (substitution in original). 

399. 638 N.E.2d 977 (N.Y. 1994). 

400. Id. at 977, 979. 

401. Id. at 977. 

402. N.Y. Executive Law § 296(11) (McKinney 1993). 
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if such decisions ‘‘promote the religious principles for which [the 
University] is established or maintained.’ The state law did not 
permit wholesale discrimination, but did allow religious institutions to 
restrict hiring to persons of a particular faith in order to promote the 
institution’s religious principles.*™ 

This presented a problem for the state court, however, because it 
could not inquire into the validity of the University’s reasons for its 
decision without excessively entangling the court in religious issues. 
Consequently, although the University said neither that it fired Scheiber 
to hire a Roman Catholic, nor that it consciously sought to hire a 
Roman Catholic to promote Catholic ideals, and thus, could not prove 
that it was acting based on a religious preference, the court believed 
that to inquire into the University’s motivations would violate both the 
Free Exercise and Establishment Clauses.*°® Thus, the court based its 
affirmance on the fact that inquiring further into the University’s hiring 
decision would infringe on the University’s right to freedom of reli- 
gion.*% 


3. Religious Freedom Restoration Act 


Until the United States Supreme Court’s 1990 decision in Employ- 
ment Division, Oregon Department of Human Resources v. Smith,*” all 
laws that burdened the free exercise of religion were subject to strict 


scrutiny. To survive a constitutional challenge, both Sherbert v. Verner*® 
and Wisconsin v. Yoder*® held that a burdensome law had to be 
narrowly tailored to serve a compelling governmental interest. In other 
words, the law had to survive strict scrutiny. In Smith, however, the 
Court held that facially neutral and generally applicable laws*’® no 
longer would be subject to strict scrutiny.**: Thus, after Smith, exemp- 





403. 638 N.E.2d at 979. 

404. Id. at 980. 

405. Id. 

406. Id. The court noted specifically that the University had not proved that it acted on 
its preference under the State Executive Law, nor had it proved that it did not discriminate 
against Scheiber because of his religion. Thus, the University did not meet its burden of 
proof sufficient to sustain the trial court’s grant of summary judgment as a matter of law. 
Nevertheless, the state Court of Appeals granted judgment for the University, but because 
the constitutional issues precluded judicial review of its actions. Id. 

407. 494 U.S. 872, 110 S. Ct. 1595 (1990). 

408. 374 U.S. 398, 83 S. Ct. 1790 (1963). 

409. 406 U.S. 205, 92 S. Ct. 1526 (1972). See also Hobbie v. Unemployment Appeals 
Comm’n of Fla., 480 U.S. 136, 107 S. Ct. 1046 (1987); and Thomas v. Review Bd. of Ind. 
Employment Security Div., 450 U.S. 707, 101 S. Ct. 1425 (1981). 

410. According to the Smith court, a generally applicable law is one not directed at any 
particular religious practice or observance. 494 U.S. at 885, 110 S. Ct. at 1603. 

411. Id. at 882-89, 110 S. Ct. at 1602-06. The Court based its decision on its belief that, 
over the years, Sherbert, in particular, had been limited to cases within the employment 
compensation field. Id. at 884, 110 S. Ct. at 1603. The Court noted that, even if it were 
inclined to extend Sherbert into other areas, it would not be inclined to extend the decision 
to allow religion-based exemptions from generally applicable laws. Id. 
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tions from compliance with neutral laws of general applicability could 
not be based on claims that a law violated the Free Exercise Clause.*’” 

In response to this, Congress enacted the Religious Freedom Resto- 
ration Act*? (RFRA) to restore the strict scrutiny inquiry with the 
attendant compelling interest standard whenever a generally applicable 
law allegedly burdens a person’s First Amendment right to free exercise 
of religion.*** In particular, the RFRA provides: 


Government shall not substantially burden a person’s exercise of 
religion even if the burden results from a rule of general appli- 
cability, except... 

Government may substantially burden a person’s exercise of reli- 
gion only if it demonstrates that application of the burden to the 
person 

(1) is in furtherance of a compelling governmental interest; and 
(2) is the least restrictive means of furthering that compelling 
governmental interest.*1® 


Congress further asserted, ‘‘[T]he compelling interest test as set forth 
in [Federal court rulings prior to Smith] is a workable test for striking 
sensible balances between religious liberty and competing prior gov- 


ernmental interests.’’*** Congress, thus, has enacted a law that places 
squarely on the government the burden of demonstrating both that it 
has a compelling interest in the situation addressed by the law, and 
that it has narrowly tailored the law so that it burdens the free exercise 


of religion no more than is necessary to achieve the state’s compelling 
interest.*?” 





412. Smith does provide for one exception to this general principle. A court may exempt 
an individual from compliance with a neutral law if the facts present a hybrid situation in 
which a constitutional right in addition to Free Exercise is implicated. Id. at 881-82, 110 S. 
Ct. at 1601-02. 

413. 42 U.S.C. §§ 2000bb to 2000bb-3 (1988 & Supp. V 1993). 

414. Id. § 2000bb(b). 

415. Id. § 2000bb-1 (emphasis added). 

416. Id. § 2000bb(a)(5). 

417. Id. § 2000bb-2(3). 

That the government has the burden of proof in RFRA cases is illustrated by Cheema v. 
Thompson, 36 F.3d 1102, 1994 WL 477725 (9th Cir. 1994) (unpublished opinion), appeal 
after remand, 67 F.3d 883 (Sth Cir. 1995). Cheema involved a request for a preliminary 
injunction allowing Khalsa Sikh children to attend school wearing their ceremonial knives, 
as required by their religion, until the court could hear the merits of their suit against the 
school district. The district court denied the injunction, but the Court of Appeals for the 
Ninth Circuit reversed, and ordered the injunction granted. 1994 WL 477725 at *1. After 
the parties were unable to work out a compromise regarding the terms of the preliminary 
injunction, the district court imposed its own plan to accommodate the students. Again the 
school district appealed, but the Ninth Circuit affirmed, finding that the district court did 
not abuse its discretion in formulating its preliminary accommodation plan. 67 F.3d 883. 

In evaluating the merits of the request for summary judgment, the appellate court noted 
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Courts are beginning to struggle with fundamental issues regarding 
the RFRA, such as whether Congress even had the power to enact the 
legislation. The District Court for the District of Hawaii found that 
Congress did have the power, pursuant to Section 5 of the Fourteenth 
Amendment.**® However, the District Court for the Western District of 
Texas determined that the RFRA is unconstitutional, finding that Con- 
gress does not have any general power under the Constitution to enact 
a statute overturning Supreme Court precedent in the area of First 
Amendment law.*’® 

Cases also have addressed the mechanics of applying the RFRA. For 
example, in Bessard v. California Community Colleges,*”° the District 
Court for the Eastern District of California determined that the RFRA 
applied retroactively, based on the language of the statute.*?* The court 
also noted that, to date, the federal courts uniformly have agreed that 
the RFRA applies retroactively.*?? 

Another application issue addressed in Bessard was the statute of 
limitations for filing RFRA claims. Because the RFRA is silent on the 
matter, the district court had to apply the analogous statute of limita- 
tions provision in California law. The court had to decide between the 
state’s one-year torts statute of limitations, and its three-year ‘‘catch- 





that the school district had the burden of proving that its blanket ‘‘no knives’’ policy 
addressed a compelling interest, and that the policy was the least restrictive means of 
achieving that interest. The court noted that the school district asserted a compelling interest 
in school safety, but had not proven that its policy was the least restrictive means of 
achieving that interest. In fact, the plaintiffs offered evidence that other school districts 
allowed Sikh children to wear their knives if sewn into their sheaths. 1994 WL 477725 at 
*2. The court balanced the school district’s inability to satisfy its burden of proof against 
the irreparable harm that would result to the children if they were kept out of school any 
longer, and determined that the injunction should be granted to allow the children to wear 
their knives while attending classes until the case was tried. Id. at *1-2. 

418. Belgard v. Hawaii, No. 93-00961 HG., 1995 WL 170221 (D. Haw. Feb. 3, 1995). 

419. See Flores v. City of Boerne, 877 F. Supp. 355 (1995). The Flores court determined 
that, in enacting the law, Congress mentioned only the First Amendment as the constitutional 
provision that empowered it to legislate in this area. Since the First Amendment does not 
at all empower Congress to legislate, the court determined that the RFRA is unconstitutional 
as enacted. Id. at 357 n.1. 

See also Marci A. Hamilton, The Religious Freedom Restoration Act: Letting the Fox into 
the Henhouse under Cover of Section V of the Fourteenth Amendment, 16 Carpozo L. REv. 
357 (1994) (arguing that the RFRA is unconstitutional). 

420. 867 F. Supp. 1454 (E.D. Cal. 1994). 

421. Id. at 1459. The court cited a passage from the RFRA: ‘“‘This chapter applies to all 
Federal and State law, and the implementation of that law, whether statutory or otherwise, 
and whether adopted before or after November 16, 1993.” 42 U.S.C. § 2000bb-3(a) (emphasis 
added). The court determined that this language included acts and omissions by state actors 
that occurred before the effective date of the law. 

422. Bessard, 867 F. Supp. at 1459 (citing Brown-El v. Harris, 26 F.3d 68, 69 (8th Cir. 
1994)(dicta); Lawson v. Dugger, 844 F. Supp. 1538, 1542 (S.D. Fla. 1994); Rust v. Clarke, 
851 F. Supp. 377, 380 (D. Neb. 1994)(dicta); Allan v. Menei, 884 F. Supp. 1056, 1061 n.15 


(E.D. Pa. 1994); and Boone v. Commissioner of Prisons, 1994 WL 383590 at *20 (E.D. Pa. 
July 21, 1994)). 
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all’’ statute of limitations, which California courts routinely apply to 
federal civil rights statutes. The court determined that the RFRA was 
more like the First Amendment, which protects against improper gov- 
ernmental actions, and less like the Fourteenth Amendment, which 
protects against injury to a person’s individual rights. Then, finding 
improper governmental actions such as those addressed by the RFRA 
to be more analogous to civil rights violations than tort injuries, the 
court decided to apply the three-year ‘‘catch-all’’ statute of limitations 
for RFRA claims in California.‘ 

The first step for the courts in applying the RFRA is to determine 
whether a law burdens religion. Courts appear to be cautious in this 
regard. For example, in Fordham University v. Brown,** the court 
refused to apply the RFRA, finding that mere denial of federal funds, 
without more, did not burden the free exercise of religion. Furthermore, 
even if it did, the government asserted a compelling interest in not 
violating the Establishment Clause by funding a radio station that aired 
a Catholic mass.*?5 

After finding that a law does burden religious freedom, the second 
step is to determine whether the state’s interest is compelling. However, 
the state must prove its compelling interest beyond just a generalized 
assertion that a problem exists that must be addressed. Both Swanner 
v. Anchorage Equal Rights Commission** and Attorney General v. 
Desilets*?” involved challenges to state laws forbidding discrimination 
in housing based on marital status. In both cases, the landlords cited 
religious grounds to support their refusals to rent to unmarried coup- 
les.478 The Swanner court found compelling the state’s interest in 
preventing housing discrimination, and determined that the law at 
issue was narrowly tailored to advance that interest.*7° However, the 
Desilets court determined that the state had not proven a compelling 
interest to a level sufficient to sustain the lower court’s grant of 
summary judgment in its favor, and thus, the Supreme Judicial Court 
of Massachusetts vacated the grant of summary judgment and remanded, 
ordering the state to prove that it had a compelling interest that was 
served by its housing discrimination law.**° 

Finally, the third step for a court is to determine whether the regu- 
lation is narrowly tailored to advance the state’s compelling interest. 
In Bessard, Jehovah’s Witnesses were denied employment at a public 
California college because they refused to take an oath of loyalty to the 





423. Id. at 1459-61. 

424. 856 F. Supp. 684 (D.D.C. 1994). For a discussion of the specific facts of Fordham, 
see Section I1.B.1.a., infra pages 409-410. 

425. Id. at 696-97. 

426. 874 P.2d 274 (Alaska), cert. denied, 115 S. Ct. 460 (1994). 

427. 636 N.E.2d 233 (Mass. 1994). 

428. Swanner, 874 P.2d at 278; Desilets, 636 N.E.2d at 234-35. 

429. Swanner, 874 P.2d at 280 n.9. 

430. Desilets, 636 N.E.2d at 233, 234. 
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state and federal constitutions, stating that such an oath violated their 
religious beliefs.*** They sued under the RFRA, charging that the oath 
requirement substantially burdened their ability to exercise their reli- 
gious beliefs. The district court granted the plaintiffs’ motion for sum- 
mary judgment on the merits of the case. The court held that the loyalty 
oath substantially burdened the plaintiffs, despite the fact that they had 
no right to employment with the state.**? Applying the unconstitutional 
conditions doctrine, the court concluded that the state could not force 
the plaintiffs to choose between their religion and a job.*** The court 
then addressed the state’s asserted compelling interest in employee 
loyalty, finding that, even if that interest was compelling, the state had 
not used the least restrictive means of achieving that goal.*** Thus, the 
oath requirement failed the narrow-tailoring test of the RFRA. 


III. INVASIONS OF PRIVACY 


In 1994, two decisions concerning invasions of privacy involved 
random, suspicionless drug testing of student-athletes. In Hill v. Na- 
tional Collegiate Athletic Association,*** Stanford University athletes 
challenged the drug testing policies of the National Collegiate Athletic 
Association (NCAA), alleging that those policies violated the Privacy 
Initiative of the California State Constitution.*** The drug testing pro- 
gram provided for 


(1) advance notice to athletes of testing procedures and written 
consent to the testing; (2) random selection of athletes actually 
engaged in competition; (3) monitored collection of a sample of a 
selected athlete’s urine in order to avoid substitution or contami- 
nation; and (4) chain of custody, limited disclosure, and other 
procedures designed to safeguard the confidentiality of the testing 
process and its outcome.*” 


The trial court issued an injunction against enforcing the drug testing 
program, finding it overbroad and unnecessary.*** The California Court 
of Appeal affirmed, finding that the NCAA could not assert a ‘‘com- 
pelling state interest’’ to justify the privacy invasions that resulted from 





431. Bessard, 867 F. Supp. at 1456. There was no dispute regarding the fact that the 
plaintiffs were denied employment solely because they refused to take the oath. Id. at 1458. 

432. Id. at 1462-63. 

433. Id. at 1462. 

434. Id. at 1464-65. For example, the plaintiffs themselves had suggested that they be 
allowed to sign a pledge to ‘‘act loyally,’ without having to swear their allegiance. The 
college rejected this offer. Id. at 1465. 

435. 865 P.2d 633 (Cal. 1994). 

436. CaL. Const. art. I, § 1 (West 1993). Among other things, the initiative grants to all 
people the ‘‘inalienable right . . . [to] privacy.”’ 

437. Hill, 865 P.2d at 637. 

438. Id. at 637, 640-41. 











1996] 1994 SURVEY 425 


its drug testing program.**® The Supreme Court of California reversed, 
however, finding that the NCAA’s drug testing program did not violate 
the student-athletes’ privacy rights under the California Constitution.* 

In evaluating the competing interests asserted in this case, the Cali- 
fornia Supreme Court created a more elaborate criterion for determining 
privacy invasion than that used by the appellate court.’ The trial and 
appellate courts merely assumed that a privacy right existed, and then 
balanced that right against an asserted ‘‘compelling state interest.’’ The 
state supreme court, in contrast, spelled out a three-step test to deter- 
mine whether a privacy right existed: first, the individual must have a 
legally protected privacy interest; second, the individual’s expectation 
of privacy must be reasonable under the circumstances; and third, the 
defendant’s conduct must have constituted a serious invasion of that 
privacy.**? The court found all three steps satisfied by the facts of the 
case, and determined that the student-athletes had a reasonable right 
to privacy.** 

The court then turned to the NCAA’s asserted interests. The court 
noted that the NCAA, an association that unquestionably is not a state 
actor,*** need not assert a ‘‘compelling state interest’’ to justify its drug 
testing policies. Rather, the NCAA’s activities need only be ‘‘reasonably 
calculated to further its legitimate interests.’’*** The NCAA asserted that 
it had a legitimate interest in ‘‘safeguarding the integrity of intercol- 
legiate athletics competition ... and ... protecting the health and 
safety of student athletes.’’*** The court agreed with the NCAA that the 
drug testing program furthered the NCAA’s legitimate interests in 
promoting fair competition and the health and safety of student ath- 
letes.*#” 

In balancing this legitimate interest against the student-athletes’ rea- 
sonable privacy interests the court sided with the NCAA. The court 
determined that the Association’s legitimate interest outweighed the 
invasion of privacy suffered by the student-athletes.*** Thus, the Cali- 





439. Id. 

440. Id. at 637. The NCAA first tried to argue that the constitutional provision did not 
apply to the Association, a private business. However, the court noted that the Constitutional 
provision at issue applied not only to state actors, but also to businesses. Characterizing the 
NCAA as a business, the court thus concluded that the state constitutional provision applied 
to the Association’s drug testing activities. Id. at 641-44. 

441. Id. at 644-657. 

442. Id. at 657. 

443. Id. at 657-59. 

444. See, e.g., National Collegiate Athletic Ass’n v. Tarkanian, 488 U.S. 179, 197, 109 S. 
Ct. 454, 464 (1988); Arlosoroff v. National Collegiate Athletic Ass’n, 746 F.2d 1019, 1021 
(4th Cir. 1984). 

445. Hill, 865 P.2d at 660. In support of its policies, the NCAA provided the court with 
the results of a study that Michigan State University had conducted for the NCAA regarding 
the problems of drug use in intercollegiate athletics. Id. at 638. 

446. Id. at 659. 

447. Id. at 637. 

448. Id. 
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fornia Supreme Court found that the program did not violate the 
student-athletes’ state constitutional right to privacy. 

A second case to address the drug testing issue concerned random, 
suspicionless drug testing of high school student-athletes. In Acton v. 
Vernonia School District 47],**° a high school student challenged the 
school district’s drug testing policies, which were similar to those at 
issue in Hill. The District Court for the District of Oregon upheld the 
drug testing program, but the Court of Appeals for the Ninth Circuit 
reversed, finding that the drug-testing ‘‘search’’ of the students was 
unreasonable under both the Oregon Constitution**® and the Fourth 
Amendment of the United States Constitution.*** 

In evaluating the constitutionality of the school district’s drug-testing 
program, the district court first determined that drug testing constituted 
a search, and thus, that the Fourth Amendment applied.**? The court 
next determined that the school officials did have the authority, under 
Oregon law, to conduct an administrative search under certain circum- 
stances.*®? Finally, the court considered whether the search was reason- 
able. In making its determination based on Oregon precedent, the court 
balanced the ‘‘[search’s] intrusion on the individual’s Fourth Amend- 
ment interests against its promotion of legitimate governmental inter- 
ests.’’454 

In performing this balance, modified somewhat based on the Supreme 
Court’s opinion in Skinner v. Railway Labor Executives Association,**® 





449. 796 F. Supp. 1354 (D. Or. 1992), rev’d, 23 F.3d 1514 (9th Cir 1994), vacated, 115 
S. Ct. 2386, remanded, 66 F.3d 217 (9th Cir. 1995). 
450. Or. Const. art I, § 9. 
451. U.S. Const. amend. IV. The appellate court debated whether the case should be 
decided under the Oregon Constitution or under the United States Constitution. The court 
noted that, although the language of the provisions was substantially the same, Oregon 
courts typically have interpreted the state constitution to provide more protection than the 
federal constitution provides. However, because of the lack of controlling state precedent, 
the Ninth Circuit decided the case based on interpretations of the federal constitution, stating 
that the federal constitution would provide at least a ‘floor’ for the protections granted 
under Oregon law. Acton, 23 F.3d at 1519. 
452. Id. at 1520 (citing Skinner v. Railway Labor Executives Ass’n, 489 U.S. 602, 617, 
109 S. Ct. 1402, 1413 (1988) (involving drug testing of railroad employees)). 
453. Id. at 1520-21. The court distinguished the strict requirements for a criminal search 
from the more relaxed requirements for an administrative search, such as those used at 
sobriety check-points. 
454. Id. at 1521 (quoting Delaware v. Prouse, 440 U.S. 648, 654, 99 S. Ct. 1391, 1396 
(1979)). The Oregon Supreme Court had adopted the Prouse test in Oregon v. Tourtillott, 
618 P.2d 423 (1980), cert. denied, 481 U.S. 972, 101 S. Ct. 2051 (1981): 
From Prouse, four considerations, no one of which is determinative, can be 
distilled: (1) the importance of the governmental interests; (2) the degree of physical 
and psychological intrusion on the citizen’s rights; (3) the amount of discretion 
the procedure invests in individual officials; and (4) the efficiency of the proce- 
dure—that is how well it contributes to the reaching of its purported goals and 
how necessary it is. 

Acton, 23 F.3d at 1521 (citing Prouse, 440 U.S. at 653-63, 99 S. Ct. at 1396-1401). 

455. 489 U.S. 602, 109 S. Ct. 1402 (1988). 
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which required a ‘‘compelling, not merely legitimate government in- 
terest,’’*° the Ninth Circuit found that the school district’s drug testing 
policy violated the student-athletes’ right to privacy. Although the 
school district asserted interests that were nearly identical to the NCAA’s 
legitimate interests that were approved by the California Supreme Court 
in Hill,**’ the Ninth Circuit found that the school district’s reasons were 
not compelling enough to justify the school district’s testing program.** 

The Ninth Circuit was careful to state that its decision did not suggest 
that all drug testing programs must fail when balanced against privacy 
interests. The court asserted that more narrowly tailored programs might 
survive constitutional scrutiny. The court also noted that its decision 
disagreed with the Seventh Circuit’s decision upholding a similar drug 
testing program in Schaill by Kross v. Tippecanoe County School 
Corporation.*** However, the Ninth Circuit justified its decision based 
on its belief that the Seventh Circuit gave too little weight to students’ 
privacy interests.*®° 

Nevertheless, in 1995, the United States Supreme Court vacated the 
Ninth Circuit’s decision, and cited approvingly the Seventh Circuit’s 
Schaill decision .*** Writing for the majority, Justice Scalia stated, ‘‘[The] 
ultimate measure of the constitutionality of a governmental search is 
‘reasonableness.’’’**? The Court noted, ‘‘[W]hile children ... do not 
‘shed their constitutional rights . . . at the schoolhouse gate,’ . . . the 
nature of those rights is what is appropriate for children in school.’’** 
Furthermore, ‘‘A search unsupported by probable cause can be consti- 
tutional ... ‘when special needs, beyond the normal need for law 
enforcement, make the warrant and probable-cause requirement im- 
practicable.’’’*** Thus, the Court determined that the diminished privacy 
expectations of student-athletes,*** together with the need to maintain 





456. Acton, 23 F.3d at 1522-23 (citing Skinner, 489 U.S. 628-33, 109 S. Ct. at 1419-22). 

457. See supra text accompanying notes 444-447. 

458. Acton, 23 F.3d at 1525. 

459. 864 F.2d 1309 (7th Cir. 1988). 

460. Acton, 23 F.3d at 1527. 

461. 115 S. Ct. 2386 (1995). 

462. Id. at 2390 (citing the Skinner balancing test). See supra text accompanying notes 
455-456. 

463. Id. at 2392 (citing Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 
503, 506, 89 S. Ct. 733, 736 (1969)) (internal citations omitted). 

464. Id. at 2391 (quoting Griffin v. Wisconsin, 483 U.S. 868, 873, 107 S. Ct. 3164, 3168 
(1987)). Justice Scalia stopped short of applying the ‘‘compelling government interest’’ 
standard of Skinner. Instead, he concluded that the government interest need only be 
‘important enough”’ to justify the intrusion into the student-athlete’s privacy. Id. at 2394- 
95. 

465. Justice Scalia noted that student-athletes have lower privacy expectations than the 
student body as a whole because, among other things, student-athletes share communal 
locker and shower facilities, are required to submit to physical examinations prior to being 
allowed to compete, and are subject to heightened regulation through participation require- 
ments such as minimum grade-point average requirements, physical conditioning, diet, etc. 
Id. at 2392-93 (citing Schaill, 864 F.2d at 1318). 
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order and safety within the school environment, made the drug testing 
program reasonable. *® 

On remand, in 1995, the Ninth Circuit affirmed the district court’s 
original ruling that the school’s drug testing program was not uncon- 
stitutional.**”” The appellate court stated that the Oregon Constitution 
provides no more protection than the Fourth Amendment of the United 
States Constitution, and thus, using the Supreme Court’s analysis of 
the Fourth Amendment concerns in the case, found that the drug testing 
was not an unconstitutional invasion of privacy .*® 


IV. Torts 
A. Negligence 


In order to recover in a negligence action, a plaintiff must show that 
the defendant owed the plaintiff a duty of care and that the defendant’s 
breach of that duty proximately caused the plaintiff’s damages. In 1994, 
the courts have shown a general tendency to restrict the scope of any 
duty owed to individuals by colleges and universities to incidents 
involving activities or facilities under the direct control of the institu- 
tion. Consequently, courts tend to find that no generalized duty exists 
to contro] the actions of students, employees or visitors on campus, 
especially when those individuals are not acting to further the direct 
interests of the institution. 

The cases below are grouped under headings that identify specific 
areas of concern involved. For example, while injuries to student- 
athletes caused by grounds or facilities defects could be classified under 
the more general category of the duty to keep premises safe, athletics- 
related cases are separated into their own section.*®® Similarly, the cases 
involving physicians, hospitals, and medical malpractice are grouped 
together to form a more complete picture of the duties attendant to 
providing medical services. 


1. Duty to Maintain Safe Physical Property 


The cases concerning an institution’s duty to maintain safe physical 
property have less to do with whether such a duty exists, and more to 
do with establishing the bounds of that duty to determine whether a 
breach of that duty has occurred. In addition, the scope of the duty 
owed can vary depending on whether the injured party is an invitee, 
a licensee or a trespasser. 





466. Id. at 2396. 

467. 66 F.3d 217 (9th Cir. 1995). The court also denied Acton’s request to certify this 
question to the Supreme Court. Id. at 218. 

468. Id. at 218. 

469. These cases are discussed with other cases involving issues in intercollegiate athletics, 
in Section XILC., infra pages 839-844. 
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In Battle v. George Washington University*”° and Zuckerman v. New 
York,*”: the plaintiffs sued the universities involved for injuries sus- 
tained in slip-and-fall accidents caused by icy walkways on the uni- 
versities’ campuses. In Battle, Judy Battle charged that George 
Washington University (GWU) negligently maintained a plaza area used 
as a public walkway because the University failed to remove ice in a 
timely manner. The District Court for the District of Columbia granted 
summary judgment for GWU, however, finding that the University had 
no duty to guarantee absolutely the safety of all persons lawfully on 
its premises. Significant to the court’s finding of no duty under these 
circumstances was the fact that the ice storm began at 4:00 p.m., and 
had not yet ended at 6:00 p.m. when Battle’s accident occurred. The 
court concluded that it was not reasonable to expect the University to 
remove the ice before the storm had ended.*” 

On the other hand, in Zuckerman, the court found that the State 
University of New York at Stony Brook had a duty to maintain safe 
conditions in its parking garages, notwithstanding the fact that the 
University hired a third party to maintain the premises. The University 
still was required to inspect to ensure that the third party removed ice 
from the parking garage in a timely manner. Thus, the University had 
breached its duty to maintain safe premises by failing to inspect.*” 

Several cases addressed other types of physical plant dangers. The 
decisions tend to limit the scope of the duty of care by the principles 
of notice, opportunity to cure, and foreseeability of injuries. 

In Butler v. Eastern College of Health Vocations,*”* Rose Marie Butler, 
a student at the College, was injured when she tripped over a toilet 
plunger and fell onto the restroom floor. The Louisiana Court of Appeal 
affirmed the trial court’s judgment for Butler, finding that the College 
owed her a duty to exercise reasonable care to maintain safe premises. 
Evidence offered at trial indicated that the plunger, which was near 
the door to the small restroom, often was used as a door prop, and 
thus, the College had notice of a potential problem. Consequently, it 
was not unreasonable that the College identify and minimize or elim- 
inate the risk of having the plunger on the floor close to the door.*”5 

Similarly, in Harig v. Louisiana,*”* the same Louisiana court held a 
state-run vocational secondary school liable for negligence for injuries 





470. 871 F. Supp. 1459 (D.D.C. 1994). 

471. 618 N.Y.S.2d 917 (App. Div. 1994). 

472. Battle, 871 F. Supp. at 1461, 1463. The court did note, however, that after the storm 
had ended, the University might be bound by District of Columbia statute to remove the ice 
within eight hours of daybreak following the storm. Thus, the court did find a duty, but 
not under the circumstances of the case. 

473. Zuckerman, 618 N.Y.S.2d at 918. 

474. 631 So. 2d 1254 (La. Ct. App. 1994). 

475. Id. at 1255-57. 

476. 635 So. 2d 485 (La. Ct. App. 1994). 
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sustained by Joseph Harig, a student who tripped on an above-floor 
drainpipe. The court noted that Harig satisfied his burden of proving 
that the design of the pipe was defective, and that the school had 
actual or constructive notice of the defect. Harig had offered as an 
expert one of the school’s instructors, who testified that the drainpipe 
could have, and should have, been installed more safely under the 
floor. The fact that the pipe had been in place, easily seen, for thirteen 
years prior to the accident provided adequate notice to the school of 
the defective condition. The court found it irrelevant that no one had 
tripped over the pipe before this incident. The danger existed and was 
obvious, and the risk of someone like Harig being injured was foresee- 
able. Thus, the school was held liable for breaching its duty to maintain 
safe premises.*’” 

Additionally, in Rispone v. Louisiana State University & Agricultural 
& Mechanical College,*”* the same Louisiana court employed reasoning 
similar to that used in Harig to affirm the trial court’s decision for 
Joseph Rispone in another slip-and-fall accident. Rispone, a visitor to 
the University, tripped on a nonuniform step on temporary bleachers 
set up for a sporting event. The University asserted that it had used 
those bleachers for three years without incident, and further, that the 
condition should have been obvious to anyone who was paying atten- 
tion. Nevertheless, the court determined that the University failed to 
use reasonable care to provide a safe environment for patrons at an 
athletic event. Again, significant to the court’s decision was the fact 
that the University had actual knowledge of the defect for the three 
years that the bleachers were in use, but had failed to provide a remedy 
or warning.*7? 

Courts are less likely to find a breach of duty when the institution 
did not have notice of a defect. In McDonald v. University of West 
Virginia Board of Trustees,*® the West Virginia Supreme Court of 
Appeals affirmed the trial court’s finding that the defendant University 
(UWV) was not negligent in maintaining its premises. Holly McDonald 
injured herself when she fell on the lawn at UWV while performing 
exercises during her stage movement class.**’ The court stated that the 
owner of business premises is not legally responsible, even to invitees, 
for every fall that occurs on the premises. To hold an owner liable 
requires that the owner have allowed to exist without remedy some 
hidden, unnatural condition that precipitated the fall. The owner will 
not be held responsible for injuries resulting from some small charac- 
teristic that is commonly known to be a part of the nature of the 
premises.*®? Further, the court noted that West Virginia courts, inter- 





. Id. at 488-90. 

. 637 So. 2d 731 (La. Ct. App. 1994). 
. Id. at 732. 

. 444 S.E.2d 57 (W. Va. 1994). 

. Id. at 58. 

. Id. at 60. 
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preting the duty of care owed to an invitee,*** have required that an 
owner have actual or constructive knowledge of the defect that caused 
the injury in order to impose upon the owner a duty to remedy the 
defect.** 

Because McDonald could not prove that the defect in the lawn was 
anything other than a slightly unsmooth spot typical of most lawns, 
and because nothing in its character could be said to provide actual or 
constructive notice to the University, the court declined to find that 
the University had breached any duty.*®* In addition, because the class 
instructor had inspected the area before the exercises, gave adequate 
safety instruction, and properly supervised the class, the court deter- 
mined that the University, through its employee, had done everything 
reasonable to ensure the safety of the students participating in the 
exercise.**® 

University of Texas Medical Branch at Galveston v. Davidson*®’ 
involved the interpretation of Texas’ premises defect statute.*®* Martha 
Davidson was injured by a malfunctioning elevator at the University. 
Under Texas statute, to recover in tort for a premises defect, which is 
how the court characterized the malfunctioning elevator, McDonald 
needed to prove that the defect presented an unreasonable risk of harm, 
that the University knew or should have known of the condition, and 
that the University had failed in its duty to exercise ordinary care to 
protect licensees from the danger. Furthermore, to prove this third 
element, Davidson, as a licensee, needed to prove that the University’s 
conduct was willful, wanton or grossly negligent in order to recover 
against the University. Because she failed to prove any of the three 
elements of the premises defect claim, the Texas Court of Appeals 
reversed the court’s judgment for Davidson and found for the Univer- 
sity.‘ 

McDonald and Davidson both involved a university’s duty to licen- 
sees. In both, the plaintiffs had to overcome significant burdens to 
recover from the defendant institutions. With regard to trespassers, 
however, courts find that an even lower level of duty of care exists. 
Typically, the courts require more egregious conduct on the part of the 
institution before finding a breach of the duty to maintain safe premises. 

In Bialek v. Moraine Valley Community College School District,*° 
for example, the Illinois Appellate court declined to hold the Com- 





483. See Burdette v. Burdette, 127 S.E.2d 249 (W. Va. 1962) (citing 65 C.J.S. Negligence 
§ 50 (1983)). 

484. McDonald, 444 S.E.2d at 60 (citing S. SpeIsER ET AL., THE AMERICAN LAW OF TorTS § 
14.14 (1986)). 

485. Id. at 59-60. 

486. Id. at 61. 

487. 882 S.W.2d 83 (Tex. Ct. App. 1994). 

488. Tex. Civ. PRAC. & REM. CopE ANN. §§ 101.021 - 101.022 (West 1986). 

489. Davidson, 882 S.W.2d at 83-84, 86. 

490. 642 N.E.2d 825 (Ill. App. Ct. 1994). 
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munity College liable for injuries sustained by Bruce Bialek, a trespasser 
who was playing football on one of the College’s recreational fields.*” 
Bialek ran into a goalpost alongside the area on which he was playing, 
and sustained several injuries. The court first stated that a landowner 
owes a trespasser only the duty to refrain from wanton and willful 
negligence. The court then went on to say that, since the existence of 
the goalpost was obvious,**? and since the College had neither altered 
the goalpost’s original design nor failed to maintain the goalpost, the 
College’s conduct did not constitute willful and wanton negligence. 
Consequently, the College could not be found to have breached any 
duty to the trespasser.*® 

Other cases regarding physical safety deal with the safety of specific 
items of personal property. Clement v. Griffin*** involved recovery for 
injuries sustained by members of the Delgado Community College 
baseball team when a tire blew out on the van in which they were 
travelling. After the tire blew out, the driver and coach, Brent Griffin, 
lost control of the van, which consequently spun around in the median 
strip and rolled over. Several team members were injured, some from 
being thrown from the van, and others from being pinned under the 
van.**> The injured student-athletes sued the College and Griffin for 
negligence.*%* 

The College challenged the trial court’s findings that it had acted 
negligently. It asserted that it had not breached any duty, and that its 
actions had not caused any of the injuries. The Louisiana Court of 
Appeal affirmed judgment against the College and for the student- 
athletes, however, finding that the College had breached three separate 
duties: first, to maintain the vehicle properly;**” second, to select a 
qualified driver;*® and third, to train the driver properly.**® Thus, the 
College had several duties to its student-athletes, and had breached all 
of them. The court then found that the breach of those duties contrib- 





491. Id. at 827, 828. The court classified Bialek as a trespasser because he was playing 
on the field without permission. The College had posted signs at the field warning that 
individuals needed to have permission from the College to use the playing fields. 

492. In fact, Bialek admitted that he was aware of the goalpost, because he and his friends 
had used it as a sideline marker during their game. Id. at 826. 

493. Id. at 827-28. 

494. 634 So. 2d 412 (La. Ct. App.), writ denied, 637 So. 2d 478 (La.) and 637 So. 2d 
479 (La. 1994). 

495. 634 So. 2d at 441-46. 

496. Id. at 433. The students also sued the van and tire manufacturers for products 
liability. Id. at 419. 

497. The students presented evidence that indicated that the tires had not been cared for 
properly, making them more likely to blow out under heavy load conditions. Id. at 434-35. 

498. The students presented evidence that Griffin did not have the appropriate class of 
driver’s license to operate the van. Id. at 435-36. 

499. The students presented evidence that Griffin mishandled the vehicle after the tire 
blew out, and that this mishandling caused the van to spin and flip. Id. at 436-37. 
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uted to the plaintiffs’ injuries, and consequently, held the College liable 
for negligence >” 

Finally, in Loder v. New York,* the New York Supreme Court, 
Appellate Division, affirmed the trial court’s decision for Alda Loder, 
who sustained injuries when a horse kicked her in her face during 
activities associated with her equine studies class.5°? Loder claimed that 
the State University of New York at Cobleskill was negligent for inad- 
equately training its students and for improperly housing a horse that 
University employees knew was dangerous.** The appellate court af- 
firmed the trial court’s decision for Loder. Significant to the court’s 
finding of a breach of duty of care on the part of the University were 
notice and the opportunity to cure: first, the University employees 
knew the horse was more dangerous than the other horses, yet did 
nothing to ensure Loder’s safety; second, Loder had offered evidence 
that had the horse been in a different type of stall, it would not have 
been able to kick her.5* 


2. Duty to Ensure Personal Safety of Individuals 


The duty of care to ensure the safety of persons varies depending on 
the degree of control the institution can exercise over the situation. 
The more the institution is involved directly in the injury-causing 
activity, the higher the duty imposed on the college to protect indivi- 
duals from injury. 

Delbridge v. Maricopa County Community College District®* presents 
the issue of when a community college owes a duty of care to a student 
based on the teacher-student relationship. At the direction of his em- 
ployer, the Salt River Project (SRP), Ronald Delbridge enrolled in a 
training program at Rio Salado Community College (RSCC), a college 
within the Maricopa County Community College District (MCCCD). 
RSCC and SRP together had developed a training program for SRP’s 
pre-apprentice linemen. SRP required its employees to enroll in the 
course. The employees paid tuition to SRP at MCCCD’s prevailing rates, 
and SRP remitted the tuition to MCCCD. The course was taught on 
SRP property by and SRP employee, who was paid by SRP at MCCCD’s 
prevailing rate, and who possessed the credentials and certifications 
MCCCD required of all of its instructors.5° During a ‘‘free climb’’ up 
a utility pole, Delbridge fell and was rendered paraplegic.*” 





500. Id. at 441. 

501. 607 N.Y.S.2d 151 (App. Div. 1994). 

502. Id. at 152. 

503. Id. at 153. Loder testified that she had entered the stall from behind as directed by 
her instructors. However, the design of the stall did not restrict the horse from kicking. 
Loder claimed that the instructors should have told her of another, safer method for entering 
the stall from behind, knowing that the horse had a tendency to kick. 

504. Id. at 152. 

505. 893 P.2d 55 (Ariz. Ct. App. 1994). 

506. Id. at 56-57. 

507. Id. at 57. A ‘‘free climb” is done without a safety strap. 
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Delbridge sued MCCCD and Rio Salado, alleging that they ‘‘owed 
him a duty to provide a reasonably safe class environment and to 
protect him from unreasonable risks of harm in class.’’5* The trial court 
granted the defendants’ motion for summary judgment, concluding that 
the arrangement between RSCC and Delbridge ‘‘did not impose any 
duty on Rio Salado with respect to the technical training conducted by 
the Salt River Project.’’>° 

The Court of Appeals of Arizona disagreed, however, and reversed 
the judgment of the trial court. The appellate court began by discussing 
the concept of duty, stating, ‘‘[A] court must consider whether [the] 
relationship [between the parties] required the defendant to exercise 
care to prevent injury to the plaintiff.’’**° Delbridge argued that such a 
duty arose because he was enrolled as a student at RSCC, and that 
MCCCD and RSCC had the duty to ensure that the class content and 
instruction did not subject him to unreasonable risks of harm. MCCCD 
and RSCC countered by asserting that such a duty can arise only out 
of either ownership of property or custody of the student. Since MCCCD 
and RSCC had neither of these obligations, they asserted that they owed 
Delbridge no special duty.5™ 

The appellate court found, however, ‘‘[T]he teacher-student relation- 
ship is a special one, affording the student protection from unreasonable 
risks of harm.’’*? The court then noted that Delbridge clearly was 
enrolled as a student, because his dealings with RSCC had all the 
indicia: of a traditional student-college relationship.*** Additionally, 
although the classes were conducted on SRP property, MCCCD assumed 
primary control over the classroom through its contractual relationship 
with SRP, which specified that RSCC controlled all curriculum and 
instruction.5* Finally, although Delbridge and the other students paid 
their tuition to SRP and SRP paid the instructor, SRP remitted all 
tuition funds to RSCC, and RSCC reimbursed SRP for the instructor’s 
fees.55 The appellate court thus determined that Delbridge was a student 
at RSCC.5* 

The court then addressed the scope of the teacher’s duty to the 
student. The court first noted that courts in a number of other juris- 





508. Id. SRP was dismissed from the action in a separate opinion, however, after the 
court determined that worker’s compensation comprised Delgado’s sole and exclusive remedy 
against his employer. Id. at 57 n.5. 

509. Id. at 57. 

510. Id. at 58 (citing Lasley v. Shrake’s Country Club Pharmacy, 880 P.2d 1129, 1131-34 
(Ariz. Ct. App. 1994)). 

511. Id. 

512. Id. (citing Fedie v. Travelodge Int’l, 782 P.2d 739, 741 (Ariz. Ct. App. 1989)). 

513. Specifically, the court noted that Delbridge registered with RSCC for the class, paid 
tuition for the class at RSCC rates, received grade reports from RSCC, and attended class 
after work hours. Id. 

514. Id. 

515. Id. at 59. 

516. Id. 
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dictions have imposed liability on an institution for injuries suffered 
by students while attending classes.*’”7 The court then spelled out the 
scope of that duty: 


A teacher is under a duty to use reasonable care to prevent injury 
to students. This responsibility includes the obligation not to direct 
a student to do that which is unreasonably dangerous, to see that 
any equipment supplied is reasonably safe for its intended use, 
and to provide such instruction and supervision as is reasonably 
required to safely perform the directed tasks or to use the supplied 
equipment.5® 


Consequently, after finding that a teacher-student relationship existed 
between Delbridge and RSCC, the appellate court determined that RSCC 
owed Delbridge a duty of care. The court thus reversed and remanded 
the case to the trial court for a determination of whether RSCC and 
MCCCD breached that duty.5?9 

Several cases addressed the duty of a public institution to ensure the 
personal safety of individuals on campus. In contrast to Delbridge, in 
these cases, which involve less direct control or no control at all over 
the individuals or situations causing the injuries, the courts generally 
have refused to find that the public institutions had a general duty to 
ensure the personal safety of students or visitors. The decisions favoring 
the institutions tend to rest on the premise that providing security is a 
traditional governmental—as opposed to proprietary—function, and state 
entities cannot be found negligent for failing to perform traditional 
governmental functions. 

In Laura O. v. New York,5?° a student was raped by a nonstudent 
intruder in the music building on the campus of the State University 
of New York at Purchase. The incident occurred at a time when students 
were not allowed in the building. Nevertheless, the plaintiff sued the 
University for negligence, claiming that the state breached its ‘‘propri- 
etary duty as a landlord to protect her from criminal activity.’’5* 





517. Id. See, e.g., Brigham Young Univ. v. Lillywhite, 118 F.2d 836 (10th Cir. 1941) 
(university liable to student injured in chemistry lab); LaVoie v. New York, 458 N.Y.S.2d 
277 (App. Div. 1982) (same); DeMauro v. Tusculum College, 603 S.W.2d 115 (Tenn. 1980) 
(university liable to student injured in physical education class); Amon v. New York, 414 
N.Y.S.2d 68 (App. Div. 1979) (university liable to student cut by a table saw in the university 
scenery shop); Grover v. San Mateo Junior College Dist., 303 P.2d 602 (Cal. Ct. App. 1956) 
(college liable to student injured during noncompulsory part of aeronautics course); Yarbor- 
ough v. City Univ. of N.Y., 520 N.Y.S.2d 518 (Ct. Cl. 1987) (university liable to student 
injured in physical education class). 

518. Delbridge, 893 P.2d at 59 (citing Yarborough, 520 N.Y.S.2d at 520-21) (internal 
citations omitted). 

519. Id. at 60. 

520. 610 N.Y.S.2d 533 (App. Div. 1994). 

521. Id. at 534. 
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The trial court denied the University’s motion for summary judgment; 
however, the New York Supreme Court, Appellate Division, reversed 
and dismissed the complaint. The appellate court determined that, in 
operating the music building as part of its educational mission, the 
state university was exercising a governmental function. Thus, it could 
not be held liable in tort for failing to perform that function in the 
absence of a special duty of protection on which the plaintiff reasonably 
could have relied.*?? Further, the court determined that the plaintiff 
could not have relied reasonably on any special protections because 
she was in the building at a time when students were not allowed to 
be there. Thus, in the absence of a duty, the University could not be 
held liable for the assault on the student. 

In Adams v. New York,*** the same court addressed the issue of 
whether the State University of New York at Farmingdale could be 
held liable for injuries to Sandra Adams, a visitor on campus. Adams 
was injured by a shot fired from a campus dormitory window. Applying 
reasoning similar to that used in Laura O., the New York Supreme 
Court, Appellate Division, found that no special relationship existed 
on which the plaintiff reasonably could rely for protection. The plaintiff 
also had alleged that the state inadequately performed what the court 
characterized as a governmental function—providing security on cam- 
pus—for which the University could not be held liable.®*5 It is inter- 
esting to note, however, that the court did not address the proprietary 
function issue in this case. As the Laura O. court had noted, operating 
a dormitory is a proprietary function, and the state could have been 
held negligent for failing to operate its dormitories in a safe manner.*?6 
The Adams court, however, rejected this aspect of the plaintiff’s ar- 
gument, and instead relied on governmental function immunity to 
relieve the University of any duty to provide a safe campus environ- 
ment.*?” 

Finally, two cases addressed safety on campus in the high school 
context. Although not directly relevant to the college and university 
context, these cases suggest that, if high schools have no duty to ensure 
the safety of students on premises over which school officials can and 
do exercise a greater degree of control, courts will be even less likely 





522. Id. The court distinguished the governmental function of operating a classroom from 
the proprietary function of operating a dormitory. 

523. Id. 

524. 620 N.Y.S.2d 80 (App. Div. 1994). 

525. Id. at 81-82. 

526. Laura O., 610 N.Y.S.2d at 534. 

527. Adams, 620 N.Y.S.2d at 81-82. The court concluded that Adams had not presented 
evidence that the University had notice of criminal activity in its dormitories, and thus, 
could not have been found liable for failing to manage the dormitories safely. 

See also Robert D. Bickel and Peter F. Lake, Reconceptualizing the University’s Duty to 
Provide a Safe Learning Environment: A Criticism of the Doctrine of In Loco Parents and 
the Restatement (Second) of Torts, 20 J.C. & U.L. 261 (1994); and Philip M. Hirschberg, 
The College’s Emerging Duty to Supervise Students: In Loco Parentis in the 1990s, 46 WASH. 
U. J. Urs. & Contemp. L. 189 (1994). 
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to impose on colleges and universities a duty to ensure safety on 
campuses that are more open and accessible to the general public. 

In Johnson v. Dallas Independent School District,5® a high school 
student was killed in the hallway of his high school when a stray bullet 
struck his head during a melee instigated by a non-student. The de- 
ceased’s parents filed a claim against the school under 42 U.S.C. section 
1983. The Court of Appeals for the Fifth Circuit affirmed the district 
court’s dismissal of the action for failure to state a claim.**° The court 
found that the state had neither created the dangerous situation nor 
had any special relationship with the deceased on which he could have 
relied for protection. The court found that the school did not have a 
duty to ensure the deceased’s safety, and therefore, the school could 
not be held liable for negligence.5*° 

The New York Supreme Court, Appellate Division, addressed a sim- 
ilar issue in Maness v. City of New York.*** Jewell Maness brought a 
wrongful death action against the city after her son was shot and killed 
outside his school during the lunch break.**? The school required 
students to leave the building during lunch, and required monitors to 
be present outside during that time; however, no monitors actually 
were present at the time of the incident.*** Despite this failure to 
supervise, the court affirmed the trial court’s grant of the defendant’s 
motion for judgment notwithstanding the jury verdict for the plaintiff, 
based on the principle that, although a school owes its students a 
special duty of protection, a school is not an absolute guarantor of its 
students’ safety. 

The court determined that the evidence was insufficient as a matter 
of law to support the contention that the lack of supervision was the 
proximate cause of the student’s death. Absent this causation element, 
the school could not be held liable for negligence as a matter of law.>** 
Thus, although the reasoning differed somewhat from the other personal 
safety cases, this court, too, was unwilling to make a school the 
guarantor of its students’ safety. 


3. Injuries Related to Provision of Medical Services 


Many of the cases dealing with negligent provision of medical serv- 
ices involve allegations of medical malpractice at university hospitals. 
Often, the issues in these cases revolve around the subjective judgments 
of the individuals involved, and the specific medical procedures used 
or conditions treated. These types of cases are not included in this 





. 38 F.3d 198 (5th Cir. 1994), cert. denied, 115 S. Ct. 1361 (1995). 
. 38 F.3d at 199, 204. 

. Id. at 200-03. 

. 607 N.Y.S.2d 325 (App. Div. 1994). 

. Id. at 325. 

. Id. at 326. 

b Id: 
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discussion. Rather, the cases included are of more interest to the 
practitioner of higher-education law because they concern the duties 
that arise because of the relationships that exist between the university 
or its medical employees and the university’s students or employees or 
even members of the general public who use the university’s hospi- 
tals. 535 

In one case, the California Court of Appeal extended the application 
of the state’s ‘‘fear of cancer’ rule to deny a claim for negligent 
infliction of emotional distress based on ‘‘fear of acquired immune 
deficiency syndrome (AIDS).’’ In Herbert v. Regents of the University 
of California,*** Linda Herbert claimed that she suffered severe emo- 
tional distress when her three-year-old son, who had been left alone in 
an examination room at the University’s hospital, found a box of used 
syringes and scratched himself with one or two of the needles.**’ 
Although the boy subsequently tested negative for the virus that causes 
AIDS, the mother claimed that she should be compensated for her 
extreme worry and fear that her son could have been infected because 
of the hospital’s negligence.5* 

The California Court of Appeal disagreed, however, and affirmed the 
trial court’s grant of summary judgment for the Regents.**° The court 
applied California’s new ‘‘fear of cancer rule,’’ a public policy rule set 
down in Potter v. Firestone Tire & Rubber Company,*° and found that 
public policy considerations justified denying the mother’s claim. 

First, the court noted that the ‘‘fear of cancer rule’’ is intended to 
restrict the class of plaintiffs that can recover for a particular harm. 
Applied to cases like Herbert, the class of potential plaintiffs who fear 
AIDS could stretch to everyone who ever walked into a hospital. 
Second, for a fear of AIDS to be reasonable, the probability of contract- 





535. These relationships can be actual or apparent. See, e.g., University of N.C. v. 
Shoemate, 437 S.E.2d 892 (N.C. Ct. App.), review denied, 447 S.E.2d 413 (N.C. 1994), in 
which the court found a duty on the part of a University hospital to a patient who was 
treated by Lee Shoemate, an employee of the hospital who later was found to have falsified 
his medical education credentials. Although the falsification of credentials rendered Shoemate’s 
contract with the University hospital void ab initio, Id. at 894-95, the court ruled that this 
did not preclude the patient from making a claim against the University’s medical insurance 
trust fund for injuries she sustained as a result of Shoemate’s negligent provision of medical 
services. Id. at 895-97. The court noted that Shoemate acted as an agent of the hospital, 
despite the lack of a contractual employment relationship. The court further found that the 
University had permitted Shoemate to represent himself as its agent, and thus, the University 
was estopped from denying that agency relationship as against third parties, such as the 
patient, who dealt with the apparent agent on the faith of such representation. Id. at 898 
(citing Barrow v. Barrow, 16 S.E.2d 460, 461 (N.C. 1941)). 

536. 31 Cal. Rptr. 2d 709 (Ct. App. 1994). 

537. Id. at 710. 

538. Id. 

539. Id. at 710, 712. 

540. 863 P.2d 795 (Cal. 1993). The ‘‘fear of cancer’’ rule precludes recovery of damages 


in a negligence action for emotional distress engendered by the mere fear of cancer or other 
serious illness. 
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ing the disease must be ‘‘more likely than not.’’ Otherwise, unrestricted 
liability for fear of diseases like AIDS would be detrimental to health 
care providers. Third, allowing recovery for mere fear of an illness 
could bankrupt health care providers, resulting in a decrease in health 
care providers for those who actually contract the feared disease. Fourth, 
and finally, allowing recovery for mere fear would be difficult to apply 
evenly and consistently, because it would be difficult to determine how 
much fear is reasonable, or who is unreasonably fearful.5* 

Applying these public policy principles to Herbert’s fear, the court 
determined that the University hospital had not breached any duty to 
protect her from her fear. Significant to the court’s decision was the 
testimony of the attending physician, who stated that there was less 
than an 0.5% chance that the child could become infected with AIDS 
by a contaminated needle. Moreover, the child actually had tested 
negative for the virus that causes AIDS.*4? Thus, the court found that 
the mother’s fear was not reasonable, and the University hospital had 
no duty to protect her from that unreasonable fear. 

Another case arose from the medical treatment given by a public 
university hospital to the child of a Jehovah’s Witness. Banks v. Medical 
University of South Carolina presents the issue of whether an ad- 
mitting physician acts as a state actor for purposes of applying 42 
U.S.C. section 1983 in a medical malpractice action. Barbara Banks 
brought an action against the University of South Carolina hospital, 
which had treated her deceased child. She claimed that, while treating 
her child, the hospital committed battery, breached an implied contract, 
and unconstitutionally deprived her of her liberty to control her child’s 
medical treatment.*“* The trial court granted summary judgment for the 
University on Banks’ claims of battery, breach of implied contract, and 
deprivation of liberty. 

The South Carolina Supreme Court affirmed the summary judgment 
in part and reversed in part.**5 On the issue of whether the admitting 





541. Herbert, 31 Cal. Rptr. 2d at 711 (citing Potter, 863 P.2d at 816). The Potter court 
also allowed an exception to these four principles for ‘‘despicable conduct,”’ characterized 
as actions of an oppressive, fraudulent or malicious nature. Id. at 711 (citing Potter, 863 
P.2d at 818). 

542. Id. at 711-12. 

543. 444 S.E.2d 519 (S.C. 1994). 

544. Id. at 520-21. The mother also filed wrongful death and survival actions that were 
not at issue in this appeal. 

545. The court affirmed summary judgment on the breach of contract claim, finding that 
the hospital’s treatment of the child did not give rise to an implied contract and that 
adequate remedies for such conduct existed in the tort actions of medical malpractice and 
wrongful death. Id. at 521. 

The court reversed summary judgment on the issue of battery, however. The patient, who 
was a Jehovah’s Witness, had received a blood transfusion, which violated tenets of the 
religion. The mother asserted that the transfusion was not necessary, and thus, it constituted 
battery. Although it is well-settled that if the transfusion was medically necessary the mother 
would have no cause of action for battery, a genuine issue of fact existed as to whether the 
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physician, Dr. Read, was a state actor, and thus, whether she could be 
held liable under civil rights laws for depriving the mother of her 
liberty to contro] her child’s medical treatment,*“* the court affirmed 
the trial court’s grant of summary judgment for two reasons. First, Dr. 
Read merely had admitting privileges and was a ‘‘voluntary faculty 
member”’ at the state university’s hospital. The doctor had no contrac- 
tual relationship with the hospital, and thus, was not a state actor.’ 
Second, even if Dr. Read was a state actor, she could be held liable 
under 42 U.S.C. section 1983 only if she had deprived Banks of some 
protected right. Because the court determined that Banks had no right 
to withhold from her child any necessary medical treatment, the court 
concluded that Dr. Read’s actions did not deprive Banks of any con- 
stitutional right. 

In other cases, the courts have been willing to hold university medical 
centers liable for breaching a duty to inform. In Almonte v. New York 
Medical College,**° parents brought a negligence claim on behalf of 
their son, Denny Almonte, against the New York Medical College and 
one of its instructors, Dr. Ingram. The Almontes claimed that a psy- 
chiatric resident had sexually assaulted and molested Denny, and claimed 
that the College and Dr. Ingram both were negligent for failing to 
inform the hospital that the resident was a pedophile.**° 

Ingram and the College moved for summary judgment based on the 
Almontes’ failure to make out claims for negligence.** The College and 
Ingram asserted that they had no duty to protect Denny from the actions 
of the resident, a third party, because they had no special relationship 
to the child. However, the District Court for the District of Connecticut 
found that a duty to control the resident did exist, and consequently, 
denied the defendants’ motion for summary judgment.5* 

The court determined that the instructor-student and College-student 
relationships created a duty on the part of the defendants, because 
Ingram and the College had authority over the resident. Thus, they 
could have, and should have, controlled his conduct by warning the 





transfusion was necessary. Id. (citing Jehovah’s Witnesses in State of Wash. v. King County 
Hosp., 278 F. Supp. 488 (D. Wash. 1967), aff'd, 390 U.S. 598, 88 S. Ct. 1260 (1968), reh’g 
denied, 391 U.S. 961, 88 S. Ct. 1844 (1968)). 

546. The mother apparently was not given the opportunity to refuse the blood transfusion. 
Id. at 521. 

547. Id. at 522 (citing Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982)). 

548. Id. 

549. 851 F. Supp. 34 (D. Conn. 1994). 

550. Prior to the time he began his psychiatric rotation at the Connecticut hospital, the 
resident had disclosed to his instructor that he was a pedophile. However, neither the 
College nor the instructor had informed the hospital of the resident’s prior unsatisfactory 
clinical evaluations, and thus, the resident was allowed access to children at the hospital. 
Id. at 35-36. 

551. Id. at 41. 

552. Id. 
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hospital of his pedophilia.*** The court noted that, under Connecticut 
law, both the College and Ingram had the duty to protect the child and 
those similarly situated, if it was foreseeable that harm to the child 
might result from the actions of a third party under their control.5™ 
Furthermore, both the College and Ingram breached this duty because 
they failed to use reasonable care to protect the child from harm. They 
had reason to know that the resident posed a serious threat to children, 
yet did nothing to ensure the children’s safety. Thus, the Almontes 
proved the duty and breach elements of negligence as to the College 
and Ingram sufficiently to survive the defendants’ motion for summary 
judgment.**5 

Both Caracci v. New York®** and Baer v. Regents of the University 
of California®*’ involved actions for negligence against physicians and 
their respective university employers for failure to inform patients of 
serious medical conditions. In both cases, although the universities and 
physicians involved were not the plaintiffs’ primary-care physicians, 
the courts found that the special relationships between the patients and 
the university medical centers established a physician-patient relation- 
ship that gave rise to a duty to inform about and follow up on potentially 
serious medical conditions. 

In Caracci, Corinna Caracci, a student at the State University of New 
York at Oneonta (SUNY-Oneonta), sought treatment for chest pains at 
the University’s medical center. Initially, the medical center referred 
her to a local, non-affiliated hospital where she first was treated for 
pleurisy and then had x-rays taken. Several days later, the hospital 
provided the SUNY-Oneonta medical center with the results of the x- 
rays, which indicated a mass in Caracci’s lungs. The hospital also 
recommended that Caracci have a CT scan. However, neither Caracci 
nor the University medical center followed up on the hospital’s 
recommendation. Six months later, Caracci underwent a routine sports- 
related physical at the SUNY-Oneonta medical center, at which time 
she was pronounced ‘‘in good health,’’ even though her records did 
contain the hospital’s prior recommendation that she undergo a CT 
scan. Approximately fourteen months later, another physician diag- 
nosed Caracci with Hodgkin’s disease, a form of cancer, of which the 
growth in her lungs was an early sign. Subsequently Caracci sued, 
among others, SUNY-Oneonta for its failure to inform, alleging that 
this failure delayed her ultimate diagnosis and treatment by twenty 
months.558 

The issue before the New York Supreme Court, Appellate Division, 
was whether SUNY-Oneonta had a duty to inform Caracci of the diagnosis 





553. 

554. 

555. 

556. 611 N.Y.S.2d 344 (App. Div. 1994). 
557. 884 P.2d 841 (N.M. Ct. App. 1994). 
558. Caracci, 611 N.Y.S.2d at 344-45. 
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of the non-affiliated hospital. The trial court had determined that, because 
the University’s medical center did not treat her, it had no physician- 
patient relationship with her, and thus, had no duty to her. The appellate 
court affirmed in part and reversed in part. 

The appellate court first found that no duty existed during the six- 
month period between the time Caracci first went to the hospital and the 
time she returned to the SUNY-Oneonta medical center for her sports- 
related physical. The court agreed with the trial court that no physician- 
patient relationship existed during this time. However, at the time Caracci 
returned to the medical center for her sports-related physical, the center 
had notice from the hospital of her condition. Instead of questioning 
whether she had sought the recommended treatment, the center merely 
pronounced her to be ‘“‘in good health.’’ Apparently relying on this 
pronouncement, Caracci delayed seeking treatment for her cancer for 
fourteen months. The appellate court noted that liability for a failure to 
disclose first requires that the plaintiff establish the defendant’s duty to 
give correct information. In this case, such a duty arose when the medical 
center gave Caracci information on which it should have known that she 
would rely. The court thus reversed in part the trial court’s decision for 
the University, finding that when its medical center told her that she was 
“in good health,’’ it owed her a duty that it had breached to inform her 
of the adverse medical information in her file.** 

Similarly, in Baer, Jo Baer, the widow of a deceased University of 
California (UC) employee, sued UC for negligence and the wrongful death 
of her husband. She claimed that doctors at the Los Alamos National 
Laboratories in New Mexico, where her late husband worked, had failed 
to inform him of the early signs of the lung cancer that eventually led to 
his death. Over the course of four years, medical personnel at Los Alamos 
examined Baer’s husband three times, as a required condition of his 
employment. During the 1985 and 1988 examinations, physicians in- 
formed Baer that he should seek treatment from his own physician. 
During the 1989 examination, however, the physician’s assistant who 
examined him did not pursue the matter with him.** Ultimately, Baer’s 
husband was diagnosed with lung cancer in 1990, and died in 1991. 

The trial court granted summary judgment for UC and the physicians 
involved,5* finding that no physician-patient relationship existed between 
UC or its physicians and Baer’s late husband. Thus, because Baer could 
not establish any duty to disclose, she could not make out a claim for 





559. Id. at 346-47. 

560. X-rays had revealed an abnormal mass in the deceased’s lungs. He eventually died 
of lung cancer. He had sought treatment from his personal physician once, in 1986, but 
failed to follow through with any subsequent check-ups. Baer, 884 P.2d at 843. 

561. It was unclear whether the physician’s assistant actually knew of the deceased’s 
prior medical records. Id. at 843. 

562. The physician’s assistant involved in the 1989 examination had not been joined in 
the suit. Id. at 846. The issue of UC’s vicarious liability for his actions is discussed briefly 
in Section IV.A.4., infra page 445. 
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breach of that duty. The New Mexico Court of Appeals, however, affirmed 
summary judgment for the physicians, but reversed as to UC.** First, by 
New Mexico statute, malpractice claims can go beyond the traditional 
physician-patient relationship. Furthermore, a duty to inform exists be- 
tween a health-care provider and the examinee-employee if the latter is 
required as a condition of his employment to have a physical examina- 
tion. UC operated Los Alamos and employed the examining physicians, 
and thus, it qualified as a health-care provider. Furthermore, since the 
deceased was required to undergo a physical examination to retain em- 
ployment, UC had a duty to disclose adverse medical information of 
which it was aware.5® 

The Caracci and Baer courts arrived at the same results, but by different 
paths. The Caracci court determined that a physician-patient relationship 
existed, and that a duty to inform arose out of that relationship.5* The 
Baer court, on the other hand, determined that a physician-patient rela- 
tionship need not exist to find a duty to inform; the employer’s provision 
of health services and the job-related requirement that the employee use 
those services together were sufficient to give rise to the University’s 
duty to inform.*®” 

Gardner v. Holifield,5* in contrast, points out that when the university 
physician goes beyond the bounds of this duty to inform, the physician 
may incur personal liability for injuries sustained because of alleged 
medical malpractice. Gladys Gardner brought a medical malpractice and 
wrongful death action against Dr. Edward Holifield, a cardiologist and 
the medical director of the student health center at Florida A&M University 
(FAMU). Mrs. Gardner alleged that Dr. Holifield’s negligent medical 
treatment contributed to the death of her son, Roosevelt Gardner, a student 
and scholarship basketball player at FAMU.® Holifield performed a 
physical examination on Roosevelt Gardner to clear him to play basketball 
at FAMU. During the examination, Holifield discovered that Gardner 
suffered from Marfan’s syndrome, a potentially lethal connective tissue 
disorder.5”° Holifield then referred Gardner for subsequent tests at the 
Tallahassee Memorial Regional Medical Center (TMRMC).°” Holifield 





563. Id. at 845. The physicians were dismissed from the action because they had informed 
the deceased of his condition and had urged him to seek treatment from his primary 
physician. 

564. Id. at 842, 845. 

565. Id. at 845. This duty arose through the actions of the physicians and the physician’s 
assistant. However, the duty was breached, if at all, only through the actions of the 
physician’s assistant. 

566. Caracci, 611 N.Y.S.2d at 345. 

567. Baer, 844 P.2d at 845. 

568. 639 So. 2d 652 (Fla. Dist. Ct. App. 1994). 

569. Id. at 653. Mrs. Gardner also filed suit against FAMU, but settled with the University. 
This suit thus proceeded against Holifield alone. Id. at 654. 

570. Id. 

571. Holifield also received compensation from TMRMC under a services contract with 
the center. Id. at 653. 





444 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 3 


interpreted the cardiology-related test results and issued interpretive re- 
ports on TMRMC letterhead. Six months after Holifield initially saw 
Gardner, the eighteen-year-old student collapsed and died.*” 

Holifield moved for summary judgment, contending that all of his 
actions in regard to Roosevelt’s treatment were performed in his capacity 
as FAMU’s director of student health services, and consequently, the suit 
against him in his individual capacity should not be allowed. The trial 
court agreed, and granted summary judgment for Holifield.°” 

The District Court of Appeal of Florida disagreed, however, and reversed 
the grant of summary judgment.®% The appellate court determined that 
there existed a genuine issue of material fact regarding whether Holifield 
was acting in his capacity as a FAMU employee when he treated Gardner 
after his initial diagnosis of Marfan’s syndrome and subsequent referral 
for further testing. The court noted that, if Holifield was acting within 
the scope of his employment at FAMU when the allegedly negligent acts 
occurred, he would be shielded from suit by qualified immunity.°* 
However, the question of the scope of state employment presented an 
issue of fact for the jury because it arose out of disputed facts, and thus, 
the trial court’s grant of summary judgment was inappropriate. Specifi- 
cally, the appellate court stated that it was clear that, although Holifield 
did refer Gardner to other medical professionals, Holifield was the only 
physician who addressed the cardiology-related aspects of Gardner’s med- 
ical condition. The court then concluded, ‘‘A permissible inference from 
the lack of a referral is the one Mrs. Gardner has drawn, i.e., Dr. Holifield 
assumed responsibility for Roosevelt’s condition as a private cardiolo- 
gist.’’>”° Consequently, the appellate court determined that the trial court 
should not have granted summary judgment for Holifield, and reversed 
and remanded for trial.°”’ 

Together, Caracci, Baer, and Holifield illustrate the tightrope that 
university physicians must walk when treating university employees or 
students. Caracci and Baer indicate that university physicians do have a 
duty to inform a patient about a potentially serious medical condition. 
However, Holifield indicates that if the university physician steps beyond 
the scope of this duty to inform and possibly to refer for further treatment, 
instead personally undertaking the responsibility for treating the patient, 
the physician may be found to have acted outside the scope of university 
employment, and consequently, may be held liable personally for medical 
malpractice. 





. at 654-55. 
. at 657. 
. at 656. For a discussion of qualified immunity, see Section V.B., infra pages 486- 


. at 657. 
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4. Vicarious Liability and Agency 


Vicarious liability and agency involve determining whether it would 
be proper to hold an institution liable for the actions of its employees or 
for the actions of those who appear to be providing services on behalf of 
the institution. The cases that address vicarious liability for employee 
actions include issues both of the vicarious liability of the university as 
employer and of the vicarious liability of instructors as supervisors. The 
decisions indicate that courts generally focus less on abstract legal prin- 
ciples and more on what sort of employer or supervisor control was 
reasonable under a given circumstance. In contrast, the cases that address 
issues of liability based on agency focus on whether the plaintiff accepted 
services from the supposed agent in reasonable reliance on the conduct 
of the institution. 

Both Baer v. Regents of the University of California’ and Otnott v. 
Morgan*” involved vicarious liability for the negligent provision of med- 
ical services. In Baer, the New Mexicce Court of Appeals determined that 
the University could be held vicariously liable for the failure of its 
physician’s assistant to inform a patient of a serious medical condition. 
The appellate court did not address the scope of the University’s vicarious 
liability, however. The court merely stated that the allegedly negligent 
employee need not be joined as an individual defendant in the action in 
order to bring suit against the University. The court noted that an entity 
can act only through the actions of its employees, and thus, if the 
employee negligently performed medical services, the University could 
be held vicariously liable for that negligence .>”° 

Otnott addressed the issue of whether a medical instructor could be 
held vicariously liable for the allegedly negligent medical practices of a 
medical student whom the instructor was monitoring. The student ap- 
parently had committed an error during eye surgery, which left the patient 
blind in one eye. The trial court found the supervising physician liable 
for the action of the student under his control.**‘ However, the Louisiana 
Court of Appeal reversed, stating that the trial court ‘‘oversimplified the 
law of a teacher’s vicarious liability for the negligence of his students.’’**? 
The court addressed the applicability of a Louisiana statute that requires 
a teacher to prevent the potentially harmful acts of students.** The court 
accepted the general applicability of the statute in the higher education 
context, but then determined that the supervising physician could not be 





578. 884 P.2d 841 (N.M. Ct. App. 1994). For a discussion of the medical negligence 
issues involved in this case, see Section IV.A.3., supra pages 442-443. 

579. 636 So. 2d 957 (La. Ct. App.), writ denied, 644 So. 2d 650 (La. 1994). 

580. Baer, 844 P.2d at 846. 

581. Otnott, 636 So. 2d at 958. 

582. Id. at 960. 

583. La. Civ. CopE ANN. art. 2320 (West 1979). 

584. Otnott, 636 So. 2d at 960. 
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held vicariously liable because he could not have prevented the act that 
caused the injury.*** Thus, the court based its decision on the amount of 
control that was possible under the circumstances, rather than on some 
generalized theory of instructor liability. 

Another medical negligence case, Deal v. North Carolina State Uni- 
versity, illustrates that institutional liability for an individual’s negli- 
gence must be predicated on an actual employment relationship or on 
some form of actual or apparent agency relationship.’ Donald Deal, a 
student at North Carolina State University (NC State), received a notice 
from the University stating that he should report to the campus infirmary 
regarding his need for a measles vaccination.*®* An infirmary staff member 
directed Deal to a clinic set up by the Wake County Health Department. 
The clinic provided Deal with a written information sheet that included 
a warning not to be vaccinated if he was suffering from an illness more 
serious than a cold. Deal informed a nurse that he had been ill with the 
flu for the previous five days, but the nurse administered the vaccine 
anyway. While standing in a line at the clinic to receive proof of 
vaccination, Deal fainted and fell, breaking his leg.** 

Deal then brought suit against NC State, alleging that the nurse was 
NC State’s agent, and that her negligence should be imputed to the 
University. NC State moved for summary judgment on the ground that 
the nurse was not the University’s agent or employee. The state Industrial 
Commission granted the University’s motion and dismissed Deal’s claim. 
Deal then brought this appeal to the Court of Appeals of North 
Carolina.5” 

Before the appellate court, Deal conceded that the nurse was not an 
employee of NC State, but contended that the University nonetheless was 
liable for her acts under a theory of apparent agency. The court first 
noted that apparent agency is a form of equitable estoppel, and conse- 
quently, the court needed to use the principles of equitable estoppel in 
evaluating Deal’s claim. The court then established Deal’s burden of 
proof. ‘‘It is essential that the person asserting the estoppel shows that 
he or she acted in reliance on the conduct of the person against whom 
estoppel is asserted, not merely that he or she was aware of certain facts 





585. The court determined that the patient’s eye was injured when the surgeon used too 
much pressure near the eye. Since the amount of physical pressure cannot be seen or 
controlled by anyone other than the surgeon, the instructor could not have taken any action 
to control the student’s conduct. Id. 

586. 442 S.E.2d 360 (N.C. Ct. App.), review denied, 447 S.E.2d 419 (N.C. 1994). 

587. See, e.g., University of N.C. v. Shoemate, 437 S.E.2d 892 (N.C. Ct. App.), review 
denied, 447 S.E.2d 413 (N.C. 1994) (holding that an apparent agency relationship between 
an apparent employee and a university hospital was sufficient to create a duty on the part 
of the hospital to third persons who were injured by the apparent employee’s negligence). 

588. Deal, 442 S.E.2d at 361. A health emergency had been declared on the NC State 
campus due to an outbreak of measles, and all students who did not have a proof of measles 
vaccine on file received similar notices. 

589. Id. 

590. Id. at 361-62. 








1996] 1994 SURVEY 447 


which in retrospect might support the assertion of estoppel.’’** The court 
then concluded that Deal did not meet this burden of proof. The court 
noted, ‘‘All indications are that [Deal] received his vaccination from the 
nurse because [the county] chose to set up a clinic at [NC State], not 
because [NC State] represented that the nurse was its agent, or because 
[Deal] relied on [the University] for medical expertise.’’**? Consequently, 
since Deal failed to prove the reliance necessary to assert an equitable 
estoppel claim against the University, the appellate court ruled that the 
Industrial Commission correctly entered summary judgment for the Uni- 
versity .5° 

District Board of Trustees of Florida Keys Community College v. Martin™ 
addressed the scope of the College’s vicarious liability for injuries caused 
to a student, Deborah Martin, by an instructor during class. Martin, a 
police-officer trainee, was injured when her class instructor, who was 
also a sheriff, fired a blank at her during a class training exercise.** 
Martin then brought this negligence action against Florida Keys Com- 
munity College, claiming that the College was vicariously liable to her 
for the negligent behavior of its instructor. 

In its answer, the College argued that it should be exempted from 
Martin’s vicarious liability claim because the instructor’s actions ‘‘exhib- 
ited willful and wanton disregard of human rights, safety, and property[,] 
and [because] the [Florida] legislature . . . specifically exempted the school 
[(sic)] from vicarious liability under these circumstances.’’*** Nevertheless, 
the trial court granted Martin partial summary judgment on the issue of 
the College’s vicarious liability, which the College appealed. The Florida 
District Court of Appeal reversed the partial summary judgment for Martin 
and remanded for further proceedings, however, finding that a genuine 
issue of material fact existed regarding whether the instructor’s actions 
were willful and wanton, and consequently, whether the College should 
be held liable for his actions. Specifically, the College asserted that it 
told the instructor not to use weapons during training exercises, and that 
his use of the gun in class constituted wanton and willful disregard of 
the College’s instructions.*” Thus, although the College generally might 
be held vicariously liable for actions it could have and should have, but 
did not, control, it could not be held liable for the actions of its employees 
performed against its express direction. 

On the other hand, in Dismuke v. Quaynor,* the Louisiana Court of 
Appeal applied a somewhat different view of vicarious liability for an 
employee’s actions, and determined that defendant Grambling State Uni- 





591. Id. at 362. 

592. Id. at 363. 

593. Id. 

594. 642 So. 2d 816 (Fla. Dist. Ct. App. 1994). 

595. Id. at 816-17. 

596. Id. at 817 (citing Fia. Stat. ANN. ch. 768.28(9)(a) (1986)). 

597. Id. 

598. 637 So. 2d 555 (La. Ct. App.), writ denied, 639 So. 2d 1164 (La. 1994). 
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versity (GSU) could be held vicariously liable for a rape committed at 
GSU by Alexander Quaynor, a University employee.*** Under the Louisi- 
ana vicarious liability statute, ‘‘[e]mployers are answerable for the 
damage caused by their employees in the functions in which they are 
employed.’’®° Quaynor was a GSU student who was employed in the 
University’s summer educational day camp for high school students. 
He was responsible for supervising the boys’ flag football camp. The 
plaintiff’s fifteen-year-old daughter, Evonne Dismuke, attended the girls’ 
aerobics classes. After camp activities concluded one day, Dismuke 
went to GSU’s Student Union, which both the campers and the coun- 
selors knew was off-limits to the high-schoolers. Quaynor said that he 
went to the Student Union to check whether any male campers were 
causing a disturbance. While there, he raped Dismuke.™ 

Ultimately, Quaynor pleaded guilty to a criminal charge of unlawful 
carnal knowledge of a female. Prior to the civil trial at issue in this 
appeal, Dismuke’s father confirmed a preliminary default judgment 
against Quaynor for $110,000. At trial, the court found GSU vicariously 
liable for Quaynor’s actions and assessed $110,000 in damages against 
the University.® 

Grambling appealed, claiming that the trial court erred in finding it 
vicariously liable for its employee’s actions because the rape occurred 
after the camp had concluded for the day.** Thus, Quaynor was no 
longer acting within the scope of his employment when he raped 
Dismuke. The Louisiana Court of Appeal, however, affirmed the trial 
court’s decision based on its interpretation of the state’s vicarious 
liability statute. The court noted that vicarious liability is based on 
attributing business-related risks to an enterprise. Moreover, specific 
conduct may be considered to be within the course and scope of 
business even though it is done in part to serve the purpose of the 
servant. Quaynor stated that he went to the Student Union to see if 
campers were causing a disturbance. Although this occurred after camp 
concluded for the day, the court found the timing issue to be irrelevant 
since Quaynor apparently was furthering GSU’s business purposes in 
trying to control campers. The fact that Quaynor also served his own 
purpose at the same time did not impact the court’s view.™ 

Thus, even when the University’s business purpose is not the ultimate 
or only purpose behind the employee’s actions, the institution still can 





599. 637 So. 2d at 559, 563. 

600. Id. at 559 (citing La. Crv. Cope ANN. art. 2320 (West 1979)). 

601. Id. at 557-58. 

602. Id. at 559. 

603. Id. at 563. GSU also challenged the award of damages, which had been based on 
the amount assessed against Quaynor in the confirmation of default judgment. GSU 
claimed that it had not had the opportunity to challenge the amount awarded because 
the University was not represented at the default judgment hearing. The appellate court 
affirmed the award, however, finding the amount reasonable, and finding that the 
University had ample opportunity to address the issue at trial. Id. at 559, 563. 

604. Id. at 559, 561, 562. 
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be held vicariously liable for the actions of its employees. Consequently, 
it is important to look at the causal connection between the employment 
and the tort—that is, whether it was foreseeable that such a tort could 
have arisen from the employment.®* When the tort is foreseeable, the 
employer can be held liable for failing to control the actions of its 
employees. 


5. Provision of Alcohol: to Minors 


Estate of Hernandez v. Arizona Board of Regents presents the issue 
of whether a university can be held liable as a social host for damages 
resulting from underage drinking at a fraternity party.’ As in most of 
the other negligence cases discussed in this section, the threshold 
question for the Hernandez court was whether the University had a 
duty to its students—the duty to ensure that minors are not served 
alcohol. 

In Hernandez, members of Delta Tau Delta fraternity at the University 
of Arizona threw a party, which was paid for by members’ contributions 
to the fraternity’s social fund. Several hundred guests attended the 
party, at which six to eight kegs of beer were available to all guests, 
without proof of age.®*® Rayner, a minor,°® was among those served 
alcohol at the party. Forty-five minutes after the party ended, he was 
driving at least forty-three miles per hour in a twenty-five mile per 
hour zone and crashed into a vehicle driven by Ruben Hernandez.*° 
The accident left Hernandez blind, severely brain-damaged, and para- 
lyzed. He died almost two years later as a result of his injuries. 

Prior to his death, Hernandez initiated this action to recover for his 
personal injuries.** Rayner settled, and the trial court dismissed him 





605. The court noted specifically that Grambling must have known of the risks posed 
by unsupervised interaction between the campers and college students, such as could 
occur in the Student Union; otherwise, it would not have banned campers from going 
there. Id. at 561-62. 

606. 838 P.2d 1283 (Ariz. Ct. App. 1990), rev’d, 866 P.2d 1330 (Ariz. 1994), remanded 
sub nom., Hernandez v. Flavio, 1995 WL 470354 (Ariz. Ct. App. 1995). 

607. 866 P.2d at 1333. 

See also, Bickel and Lake, supra note 527; Hirshberg, supra note 527; and Randall O. 
Sorrels and Benny Agosto, Jr., Social Host Liability: Friends Can Let Friends Drive 
Drunk!, 32-Aug. Hous. Law. 46 (1994). 

608. 866 P.2d at 1333. 

609. Rayner was twenty years, five and one-half months old at the time of the incident. 
838 P.2d at 1286. 

610. 866 P.2d at 1333. A blood-alcohol test administered forty-five minutes after the 
accident indicated that Rayner’s blood-alcohol level was 0.15, exceeding the legal limit 
in Arizona. 

611. Id. Initially, Hernandez had named only Rayner as a defendant, but eventually, 
he added the fraternity, each fraternity member who contributed money to the social 
fund, the lessor of the fraternity house property, the national fraternity organization, the 
Arizona Board of Regents, and a student assigned to the fraternity through the University’s 
student education program aimed at reducing alcohol-related problems among fraternities 
and sororities. 
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from the suit. The trial court granted the remaining defendants summary 
judgment, which the Arizona Court of Appeals affirmed. However, after 
finding that the remaining defendants had a duty not to serve alcohol 
to minors, the Arizona Supreme Court reversed and remanded to the 
trial court for a determination of whether the defendants breached that 
duty, and further, whether that breach proximately caused Hernandez’s 
injuries.*’? 

The court first addressed whether any Arizona statute could absolve 
the remaining defendants from liability by virtue of their not being 
licensed to serve alcohol. Finding that the statutory immunization 
provisions did not cover serving alcohol to minors,®** and finding that 
no statutes addressed the situation in this case, the court then examined 
whether the defendants had a common-law duty not to serve alcohol 
to minors.®* 

In determining that such a duty did exist, the court first noted that 
Arizona has criminalized serving alcohol to minors. The court then 
commented, ‘‘A criminal statute may establish [a] tort duty if the statute 
is ‘designed to protect the class of persons, in which the plaintiff is 
included, against a risk of the type of harm which has in fact occurred 
as a result of the violation.’’’** Further, the Arizona Supreme Court 
previously had acknowledged that those licensed to serve alcohol could 
be held liable civilly for serving minors,®'* and reasoned that since the 
criminal statute applied both to those licensed to serve as well as to 
those not licensed to serve, it was appropriate to extend civil liability 
to those not licensed.*” 

Second, the court cited another common-law principle that one who 
supplies a minor with a dangerous instrumentality is liable for any 
injuries the minor causes with that instrumentality. The court reasoned 
that giving a car to an intoxicated youth is no different than giving 
alcohol to a youth with a car, and thus, that the hosts should be liable 
for injuries the intoxicated youth causes.®* 

Finally, Arizona case law supported the notion that a tavern owner— 
and by extension based on the criminal law, any social host—had a 
duty not to serve alcohol to someone with sub-normal capacities.**® The 
court likened a minor to an adult ‘‘with diminished judgment and 
capacity to control his alcohol consumption,’’ and found that the same 
duty applied to the Hernandez defendants.®”° 





612. Id. at 1342. 

613. Id. at 1334-38. The court found that the statutory social host or non-licensee 
immunities applied only to those who served alcohol to those of legal age. 

614. Id. at 1338. 

615. Id. at 1339 (quoting W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF 
Torts § 36 at 229-30 (5th ed. 1984)). 

616. Id. (citing Brannigan v. Raybuck, 667 P.2d 213 (Ariz. 1983)). 

617. Id. 

618. Id. at 1340 (citing generally RESTATEMENT (SECOND) OF TorTS § 390 (1965)). 

619. Id. at 1341 (citing Pratt v. Daly, 104 P.2d 147 (Ariz. 1940)). 

620. Id. 
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Thus, although no state statute explicitly established civil liability 
for social hosts who serve alcohol to minors, the Arizona court extended 
the criminal law principles into the civil arena, and combined its 
hybrid principle with hornbook tort law to find that the defendants in 
this case had a duty to ensure that minors were not served alcohol. 
The court remanded for a determination of whether any individual 
defendants breached that duty, and whether those breaches, if any, 
caused Hernandez’s injuries.®1 


6. Miscellaneous Negligence 


In Samuelson v. Community College District No. 2,°?? Donald 
Samuelson sued the Community College at which he was employed for 
failure to inform him of his options regarding investment in a retirement 
plan known as TIAA/CREF.®? Samuelson alleged that, because of this 
breach of duty, he continued to invest in a less lucrative plan known 
as PERS,*®* and thus, he lost an opportunity to earn a significant amount 
of investment income.** The trial court granted summary judgment for 
the College,®*° but the Washington Court of Appeals reversed.®” The 
appellate court based its decision on its interpretation of an adminis- 
trative rule that required the College to enroll its employees in the 
TIAA/CREF plan unless they elected to participate in another plan. The 
court determined that, to be able to make such an election, Samuelson 
must be informed of his choices. Since the College failed to perform 
this duty, it could be held liable to the employee for his lost potential 
investment income.**® 

Judson v. Essex Agricultural and Technical Institute®*® presents the 
issue of the duties owed to students who obtain outside employment 





621. Id. at 1342. On remand, in 1995, this case involved the plaintiffs’ appeal regarding 
the grant of summary judgment to the national fraternity and to various individual 
members of the fraternity. Although the decision is subject to appeal, the appellate court 
concluded that the national fraternity could not escape responsibility for the risks 
associated with sponsoring ‘‘what amounts to a group of local drinking clubs.’’ 1995 
WL 470354 at *1. The appellate court thus reversed the trial court’s grant of summary 
judgment for the national fraternity on this issue, but affirmed it on the issue of respondeat 
superior liability. Id. The appellate court also reversed the grant of summary judgment 
for the individual fraternity members who contributed money to pay for the alcohol that 
was served to minors at the party. The court concluded that these members could not 
escape liability by delegating their responsibility to the committee in charge of the party, 
because a jury could conclude that the members knew that their money would be used 
to serve alcohol to minors. Id. at *2. 

622. 877 P.2d 734 (Wash. Ct. App. 1994), review denied, 890 P.2d 464 (Wash. 1995). 

623. The acronym refers to the Teachers’ Insurance Annuity Association and College 
Retirement Equities Fund. 877 P.2d at 736. 

‘624. The acronym refers to the Public Employees’ Retirement System. Id. 

625. Id. 

626. Id. at 735. 

627. Id. at 740. 

628. Id. at 736, 739. 

629. 635 N.E.2d 1172 (Mass. 1994). 
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as required by their course work. Carol Ann Judson secured the required 
employment at a farm, and the Institute and the farm entered into an 
agreement regarding Judson’s employment. As part of that agreement, 
the farm confirmed that Judson would be covered by worker’s compen- 
sation insurance. After Judson was injured during her employment, she 
discovered that she was not covered by worker’s compensation. Con- 
sequently, she sued the Institute to recover for her injuries. Her com- 
plaint alleged, among other things, that the Institute was negligent both 
in failing to ensure that she had adequate insurance coverage and in 
failing to ensure that her work environment was safe.®° 

The Supreme Judicial Court of Massachusetts disagreed with Judson’s 
characterization of the Institute’s duties, however, and affirmed the 
trial court’s summary judgment for the Institute.*** The court found 
that no special relationship existed between the Institute and Judson 
that would give rise to the duties that Judson alleged the Institute owed 
her. The employment relationship existed between the farm and the 
student only, and did not involve the Institute. Further, the court found 
no public policy reasons, either ‘‘social values or customs,’’ to favor 
establishing such a special relationship to give rise to a duty on the 
part of vocational schools to protect students during their employ- 
ment. ®? 


B. Defamation 


The defamation cases decided in 1994 involved questions of latitude 
accorded to book reviewers, issues of fact versus opinion or non-fact, 
the public figure or public official status of individuals allegedly de- 
famed, and the qualified or conditional privilege to make defamatory 
statements in certain contexts. In general, the courts broke no new 
ground and merely applied existing Supreme Court decisions to the 
specific facts of the individual cases. 


1. First Amendment Protection for Opinions 


In Moldea v. New York Times Company,®* Dan Moldea, the author 
of a book reviewed in the New York Times (NYT), brought an action 
against the newspaper’s publisher for libel and invasion of privacy 
resulting from the review, in which the reviewer both criticized the 
book and accused Moldea of ‘‘too much sloppy journalism.’’** In 1992, 
the District Court for the District of Columbia granted summary judg- 
ment for NYT.®> However, the Court of Appeals for the District of 





630. Id. at 1173. 
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on petition for reh’g, 22 F.3d 310 (D.C. Cir.), cert. denied, 115 S. Ct. 202 (1994). 
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Columbia Circuit ‘‘reversed on the ground that some of the review’s 
characterizations were potentially actionable because they were verifi- 
able and could not be held to be true as a matter of law.’’®6 

On NYT’s petition for rehearing, however, the District of Columbia 
Circuit reversed itself, and affirmed the district court’s summary judg- 
ment in favor of NYT.®’ The court stated that commentary in a book 
review is actionable ‘‘only when interpretations [of the book reviewed] 
are insupportable by reference to the written work’’ being reviewed.** 
The court also noted that, because the reviewer’s interpretations of the 
book were supportable by reference to specific sections of the book, 
the author had no cause of action against NYT.°* 

Significant to the court’s decision was the context in which the 
alleged libel occurred. In the context of a book review, readers expect 
to see criticism and critique of the author’s work. Thus, a reviewer has 
wide discretion in statements made when reviewing a book, and neg- 
ative book reviews are not necessarily libellous.*° 

In Maynard v. Daily Gazette Company, the West Virginia Supreme 
Court of Appeals addressed the question of whether statements of 
opinion are protected under the First Amendment. Stan Maynard, the 
former director of Marshall University’s Student Athlete Program, brought 
a defamation suit against the publisher of the Charleston, West Virginia 
Gazette. The newspaper had published an editorial that alleged, in 
part, that Maynard had used his position to get a basketball scholarship 
for his son, was chiefly interested in maintaining the student-athletes’ 
athletic eligibility instead of their academic integrity, and was part of 
the problem of corruption in athletics. The trial court had entered 
judgment for Maynard, but the West Virginia Supreme Court of Appeals 
reversed and found for the paper, finding that the statements in the 
editorial either were pure opinion, or were not provably false.* 

The court applied the standards developed by the United States 
Supreme Court to determine whether the statements contained in the 
editorial were protected as opinion. First, the court noted that many of 
the statements were vague, and clearly constituted the opinion of the 
newspaper’s editors.*** Such statements of pure opinion are absolutely 





636. 22 F.3d at 311 (citing 15 F.3d at 1146-48). 

637. Id. at 313. 

638. Id. at 315. 

639. Id. at 313. 

640. The court did caution, however, that if the reviewer goes beyond the scope of 
the review to criticize the author by, for example, commenting that a book is bad because 
the author is a drug dealer, then the protections afforded the reviewer no longer apply 
and an action for libel may be maintained. Id. at 315. 

641. 447 S.E.2d 293 (W. Va. 1994). 

642. Id. at 294. 

643. In fact, the editorial contained phrases such as ‘‘we assume,’’ that signalled the 
reader that the allegations contained within the editorial were merely opinions, not facts. 
Id. at 296-97. 





454 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 3 


protected under the First Amendment. The determination whether a 
statement is pure opinion is a question of law for the court.** 

With regard to the statements that appeared to be more definite, 
the court noted that they could not be proven false. Under the Supreme 
Court’s standard in Philadelphia Newspapers v. Hepps“* as interpreted 
in Milkovich v. Lorain Journal Company,’ ‘‘a statement of opinion 
relating to matters of public concern which does not contain a provably 
false factual connotation will receive full constitutional protection.’’®* 
The court noted that, in an environment in which nepotism and 
favoritism are common, such as in the granting of scholarships, Maynard 
likely never could produce sufficient evidence to rebut any inference 
of favoritism toward his son. Thus, the allegation never could be proven 
false, and since the statement was merely opinion, it was protected 
under the First Amendment.**° 

Kovacs v. Briarcliffe School®° also addressed issues of fact versus 
opinion. In Kovacs, the court was careful to extend First Amendment 
protection only to pure opinion, not to opinion mixed with fact. George 
Kovacs sued his former employer, a secondary school, for defamation 
after he was discharged from his position as associate professor and 
Chair of its Liberal Arts Department. Upon Kovacs termination, the 
president of the school circulated a memorandum to the school’s faculty 
informing them that the Chair of the Liberal Arts Department had been 
replaced because the president believed that ‘‘there was no responsible 
alternative and [that] he was confident that the quality of the department 
would improve under the new chairperson.’’®* 

The New York Supreme Court, Appellate Division, affirmed the trial 
court’s denial of summary judgment for the school, and allowed Kovacs 
to proceed with his claim. Although the defendants asserted that the 
statement contained only the opinions of the school president, the court 
found that the memorandum constituted mixed fact and opinion, since 
the phrase ‘‘no responsible alternative’’ could be read to imply the 
existence of undisclosed, detrimental facts.°? The Appellate Division 





644. Id. at 295 (citing Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S. Ct. 2997 
(1974)). The West Virginia court noted that the terminology of this fact-versus-opinion 
standard had been modified in Milkovich v. Lorain Journal Co., 497 U.S. 1, 110 S. Ct. 
2695 (1990) to be a test of fact versus ‘‘non-fact.’’ However, the West Virginia court 
determined that the change in terminology did not change the substance of the test, and 
referred to the content of the editorial as ‘‘opinion,’’ rather than ‘‘non-fact,’’ throughout 
its opinion. Maynard, 447 S.E.2d at 295-96. 

645. The court pointed specifically to the assertion that Maynard used his position to 
get a basketball scholarship for his son. Maynard, 447 S.E.2d at 297. 

646. 475 U.S. 767, 106 S. Ct. 1558 (1986). 
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thus allowed Kovacs to proceed with his defamation action. However, 
the court also noted that truth would be a complete defense to Kovacs’ 
claim of slander if the detrimental facts implied in the memorandum 
were found to be true.**? 

Thus, only statements characterized as pure opinion enjoy complete 
First Amendment protections and are nonactionable. Statements that 
contain any facts or references to factual information do not enjoy this 
blanket protection. 


2. Public Officials or Figures 


Several cases addressed whether particular university employees were 
public officials or public figures for the purpose of applying to allegedly 
defamatory statements the ‘‘actual malice’’ or ‘‘constitutional malice’’ 
standard of New York Times Company v. Sullivan.*** From that case, 
to prevail in an action for defamation, a public official or public figure 
must prove actual malice (also called constitutional malice), defined as 
‘knowledge of falsity or reckless disregard of the truth.’’®5 

In Nadel v. Regents of the University of California,** plaintiffs David 
Nadel and Carol Denney, employees of the University of California at 
Berkeley (UCB) brought a defamation action against UCB. The plaintiffs 
had been involved in a protest against a planned University develop- 
ment and, according to the University, had engaged in violent and 
destructive behavior as part of the protest.**” The University sued Nadel, 
Denney, and others, to enjoin their allegedly violent and destructive 
activities. Upon filing their initial lawsuit, UCB officials issued press 
releases and other public statements that asserted that the named 
individuals had committed violent acts that damaged property and 
endangered public safety, and referred to ‘‘numerous specific acts of 
violence committed by these parties’’ as well as to Nadel’s and Denney’s 
‘‘repeated threats of violence.’’** 

Nadel and Denney responded with a defamation suit against UCB. 
The trial court granted judgment for UCB. On appeal, the California 
Court of Appeal applied the New York Times v. Sullivan standard, 
which required Nadel and Denney to prove actual malice.*® The court 
justified its application of New York Times v. Sullivan by stating, 
‘‘Nadel and Denney were limited-purpose public figures by virtue of 
having ‘thrust themselves to the forefront’ of the ... [development] 
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654. 376 U.S. 254, 84 S. Ct. 710 (1964). 

655. Id. at 279-80, 84 S. Ct. at 721. 

656. 34 Cal. Rptr. 2d 188 (Ct. App. 1994), cert. denied, 1995 WL 555598 (Dec. 11, 
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controversy.’’®®° Because Nadel and Denney ultimately failed to prove 
actual or constitutional malice, the appellate court affirmed the trial 
court’s judgment for UCB. 7 

A similar issue arose in Waterson v. Cleveland State University,®? 
in which the Deputy Chief of the Cleveland State University (CSU) 
police department brought a defamation suit against CSU. The Univer- 
sity newspaper had published an editorial that alleged that the Deputy 
Chief had a reputation for using excessive force. Finding that the Deputy 
Chief was a public official because of his position of importance at 
CSU, ®® the trial court applied the New York Times v. Sullivan standard 
and found that the Deputy Chief could not maintain an action for 
defamation because he could not prove actual malice.** Thus, the trial 
court sustained CSU’s motion for dismissal and the appellate court 
affirmed.®* 

In Davis v. Borskey,** Nicholls State University (NSU) officials in- 
vestigated Michael Davis, the University’s purchasing agent, for alleg- 
edly rigging the bids on two contracts. NSU and the Louisiana State 
Police conducted separate investigations into the allegations, and both 
entities found that Davis had been involved in rigging contracts. The 
police forwarded the results of their investigation to the District Attor- 
ney, who declined to prosecute Davis. NSU gave the results of its 
investigation to the press. Davis subsequently sued the University for 


defamation.®*’ Davis prevailed at trial, but the Louisiana Court of Appeal 
reversed. 

Under Louisiana law, since the statements NSU gave to the press 
alleged criminal conduct, they constituted defamation per se, which 





660. Id. at 191-92 (quoting Gertz, 418 U.S. at 345, 94 S. Ct. at 3009 (internal citations 
omitted)). 

661. Id. But see Asay v. Hallmark Cards, Inc., 594 F.2d 692 (8th Cir. 1979) (no absolute 
privilege to disseminate complaint to news services). 

662. 639 N.E.2d 1236 (Ohio Ct. App. 1994). 

663. Id. at 1238 (citing Rosenblatt v. Baer, 383 U.S. 75, 88, 86 S. Ct. 669, 677 (1966)). 
A person is a public official when that ‘‘person’s position in government has such an 
apparent importance that the public has an independent interest in the qualifications and 
performance of the person who holds it, beyond the general public interest in the 
qualifications and performance of all government employees.’’ Id. (citing Rosenblatt, 383 
U.S. at 86, 86 S. Ct. at 676). 

The court found that there exists a ‘‘significant public interest’ in law enforcement 
because of the potential for abuse of power and great social harm. Moreover, because 
the Deputy Chief was second in command at the CSU police department, the CSU 
community, which was the core audience of the publication, had a ‘‘significant interest’ 
in his activities. Id. 

See also St. Amant v. Thompson, 390 U.S. 727, 730, 88 S. Ct. 1323, 1325 (deputy 
sheriff considered public official). 

664. Waterson, 639 N.E.2d at 1237-38. 

665. Id. at 1238, 1240. 

666. 643 So. 2d 179 (La. Ct. App. 1994), aff'd, 660 So. 2d 17 (La. 1995). 

667. 643 So. 2d at 181-82. 
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typically means that a plaintiff can recover for the defamation without 
proving actual malice. The trial court, however, used this standard to 
shift the burden of proof as defined in New York Times v. Sullivan to 
NSU, requiring the University to defend itself by proving that it had 
not acted with actual malice. The Louisiana Court of Appeal reversed, 
using a truer application of New York Times v. Sullivan. The appellate 
court noted that, because the trial court found Davis to be a public 
figure, the New York Times v. Sullivan standard applied directly, and 
thus, Davis was. required to prove that NSU had acted with actual 
malice.** Since the evidence did not support any inference of actual 
malice on the part of NSU, the appellate court dismissed Davis’ suit.*©° 

In 1995, the Supreme Court of Louisiana affirmed the appellate court’s 
decision, finding that the statements at issue were not defamatory, and 
therefore, were not actionable.*” Moreover, the court noted that NSU 
had not acted with actual malice, and thus, under the New York Times 
v. Sullivan standard, Davis did not make out a claim for defamation.*®”? 

Finally, in Arroyo v. Rosen,*’? Carmen Arroyo, a former research 
associate at the University of Maryland (UM), filed a complaint with 
the Office of Scientific Integrity (OSI) of the United States Department 
of Health and Human Services, alleging scientific misconduct on the 
part of Gerald Rosen, the chair of UM’s Department of Pharmacology 
and Toxicology. In addition, Arroyo sent a letter to forty-three col- 
leagues, in which she accused Rosen, among other things, ‘‘of using 
plagiarized material, poor management, carelessness, bad judgment, 
and ‘improper distribution of credit.’’”” When UM officials learned of 
these allegations, they asked Arroyo to pursue the matter through the 
University’s grievance process. Ultimately, UM established a formal 
Committee of Investigation, which cleared Rosen. A concurrent inves- 
tigation by the Veterans’ Administration, which funded some of the 
disputed research, also cleared Rosen. Nevertheless, Arroyo continued 
to wage her campaign against Rosen by circulating portions of the 
confidential report resulting from the University investigation, which 
eventually were published in The Baltimore Sun. Rosen then sued 
Arroyo for defamation and invasion of privacy.*”? 

The trial court found Rosen to be a public figure for the purposes of 
the proceeding, and thus, required that the jury apply the New York 
Times v. Sullivan actual malice standard. The jury subsequently found 
for Rosen, after determining that Arroyo published the defamatory 
statements ‘‘with knowledge of their falsity or with reckless disregard 
of the truth.’’®” 
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3. Absolute, Qualified or Conditional Privilege to Make Defamatory 
Statements 


Defamatory statements are conditionally or qualifiedly privileged in 
certain circumstances. Certain communications can be privileged if 
made in good faith on any subject matter in which the author of the 
defamatory statement has an interest or for which the author has a duty 
to communicate with others. The effect of the privilege is to justify the 
communication and shield the author from liability for libel or slander. 
The privilege may be used as a defense, however, only if the commu- 
nication was made without actual malice and with proper motives.*’ 

The qualified privilege defense is established through a two-step 
approach. The defendant first must establish proper occasion, motive, 
and probable cause for the allegedly defamatory statement. Generally, 
the existence of proper occasion and motive is a question of law for 
the court; the existence of probable cause also is a question of law for 
the court unless the evidence supports more than one conclusion, in 
which case probable cause then becomes a question of fact for the jury. 
The plaintiff then can rebut the defendant’s claim of privilege by 
proving that the defendant acted with actual malice. This is a question 
of fact for the jury.®”® 

Arroyo also raised the issue of privilege to make the allegedly defam- 
atory statements. Arroyo asserted that she should be shielded by an 


‘‘absolute privilege’’ to make the defamatory statements because the 
investigative proceedings conducted by UM had ‘‘equivalent status with 
statements made in the course of judicial proceedings.’’®” However, 
the appellate court instead analogized the University’s investigation to 
inquiries conducted by state medical review panels, and found that 
persons making statements in the course of such proceedings have only 
a qualified, rather than an absolute, privilege.** Significant to the 





675. See, e.g., Koerselman v. Rhynard, 875 S.W.2d 347, 353 (Tex. Ct. App. 1994) 
(university department chair shielded by qualified privilege from liability in defamation 
action resulting from statements in letter to University president giving reasons for 
denying professor tenure; statements were of interest to Koerselman, the author, and to 
the other members of the tenure committee to whom letter was sent, and furthermore, 
department chair acted in good faith and without malice); and Kammerman v. Kolt, 621 
N.Y.S.2d 97 (App. Div. 1994) (qualified privilege defense appropriate when parties 
receiving allegedly libellous letter shared common interest in subject and when plaintiff 
failed to offer proof that defendant acted with malice). 

676. See, e.g., Eldeeb v. University of Minn., 864 F. Supp. 905, 912-13 (D. Minn. 
1994) (summary judgment on defamation claim appropriate when plaintiff failed to raise 
a geniune issue of material fact regarding whether defendant acted with actual malice), 
aff'd, 60 F.3d 423 (8th Cir. 1995). 

677. Arroyo, 648 A.2d at 1077. Persons making defamatory statements within the 
context of judicial proceedings are shielded from suit for defamation. See, e.g., Adams 
v. Peck, 415 A.2d 292 (Md. 1980). 

678. ‘‘[DJespite the societal interest in safe medical practice, the [Maryland] Legislature 
has seen fit to give persons giving information to medical review committees only the 
equivalent of a qualified privilege.’ Arroyo, 648 A.2d at 1077 (emphasis added). 
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court’s decision to analogize the University’s proceedings to state med- 
ical review panels was the fact that the proceedings of the University’s 
Committee of Investigation were less like formal judicial and adminis- 
trative agency proceedings, and more like the informal atmosphere of 
the medical review panels.°” The court then noted that a qualified 
privilege requires that the person publishing the defamatory statements 
act in good faith and within the scope of the committee’s investigative 
activities.° Since the appellate court found that Arroyo did not act in 
good faith and did speak outside the Committee’s investigative proc- 
esses, she lost the protection of the qualified privilege defense.* 

Tynecki v. Tufts University School of Dental Medicine®? embodied 
a similar approach in the case of James Tynecki, a dental school student 
who was expelled for desecrating a cadaver and subsequently threat- 
ening individuals who witnessed his actions.** Tynecki filed suit 
alleging violation of his civil rights, intentional infliction of emotional 
distress, and slander.** As for the slander claim, Tynecki alleged that 
the defendants ‘“‘knowingly published false material related to his 
professional character, thereby discrediting him in a ‘considerable and 
respectable class of the community.’’’®5 

The defendants claimed a common-law conditional privilege based 
on common interest, which permitted them to disclose even false 
information in the course of investigating the charges against Tynecki.®** 
The District Court for the District of Massachusetts found support for 
the defendants’ claim of common interest in the Dental School Guide 
to Ethical Practices and Professional Conduct, ‘‘which governs both 
students and faculty members, [and which] seeks to preserve the Dental 
School’s ideals of ‘honesty,’ integrity,’ ‘ethical practices,’ ‘professional 
conduct,’ and ‘good moral character.’’’®” Because the allegedly defam- 
atory statements were made in the course of preserving the Dental 





679. Id. at 1077-78. Neither the medical review panels nor the Committee of Investi- 
gation provided the formalities of a trial, such as the opportunity to cross-examine 
witnesses. Id. 

680. Id. at 1077. 

681. Id. 

682. 875 F. Supp. 26 (D. Mass. 1994). 

683. Id. at 29. 

684. Id. at 28. The civil rights claim was dismissed because Tufts is a private university 
and the plaintiff could not demonstrate that any of its actions constituted state action. 
Id. at 30-34. The claim of intentional infliction of emotional distress was dismissed 
because the complaint did not contain specific factual allegations to support the claim. 
Id. at 34-35. 

685. Id. at 34 (quoting 37 NOLAN AND SARTORIO, MASSACHUSETTS PRACTICE, TORT Law §§ 
188 et seq. (1989)). 

686. Id. at 34-35. 

687. Id. at 35 (quoting Dental School Guide to Ethical Practices and Professional 
Conduct). The Guide’s ‘‘Procedures for Filing Charges’ states, ‘‘Students, faculty mem- 
bers, and members of the administration are expected to report violations of ethical 
standards and professional conduct.”’ Id. at 35 n.10. 
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School’s ‘‘reputation for integrity, morality and professionalism,’’ the 
communications were conditionally privileged.*** Thus, since Tynecki 
could not prove that the statements were made either ‘“‘recklessly, 
excessively, or with actual malice,’’ the district court dismissed the 
claim against the University and all but one defendant.*®*° 

The remaining defendant was a professor alleged to have made 
defamatory statements ‘‘with intent of impugning and destroying 
[Tynecki’s] reputation, and . . . with the intent of prejudicing witnesses 
and others from assisting [Tynecki] in his defense .. . .’"°° The court 
believed that this section of Tynecki’s complaint contained an allegation 
of actual malice, and thus, allowed the case to proceed against the one 
professor.®? 

In Haywood v. University of Rochester,®* a similar result was ob- 
tained regarding Anne Haywood’s slander allegation against her former 
employer, the University of Rochester Hospital. Hospital administrators 
had circulated a memorandum regarding Haywood’s dismissal, and 
Haywood alleged that certain statements contained in the memorandum 
were defamatory. The trial court denied summary judgment on all 
claims, but the appellate court reversed, finding that the statements 
made in the memorandum were protected by a qualified privilege 
because the memorandum was circulated in furtherance of a common 
business interest. Further, the statements were not so exaggerated, 
unjustified or extravagant as to justify an inference of malice or reckless 
disregard for the truth.®* 

Similarly, in Hylton v. American Association for Vocational Instruc- 
tional Materials,®* Richard Hylton sued his former employer, the Amer- 
ican Association for Vocational Instructional Materials (AAVIM) for, 
among other things, defamation.*® As part of his employment with 
AAVIM, Hylton was given a one-year assignment at the University of 
Georgia. When AAVIM was advised by the University that Hylton’s 
one-year contract would not be renewed, AAVIM placed Hylton on 
fully-paid administrative leave until it could resolve some uncertainties 
surrounding his performance. 

During its investigation, AAVIM circulated among members of its 
executive board a memorandum that criticized Hylton’s performance, 
alleging that he was dishonest and had a bad reputation.® The trial 





688. Id. at 35. 

689. Id. 

690. Id. (quoting Plaintiff’s Complaint at para. 28). 

691. Id. at 35-36. 

692. 619 N.Y.S.2d 443 (App. Div. 1994). 

693. Id. at 444. 

694. 448 S.E.2d 741 (Ga. Ct. App. 1994). 

695. The trial granted AAVIM’s motion for summary judgment on Hylton’s claims of 
malicious interference with his contracts with AAVIM and the University because AAVIM 
honored Hylton’s contract until it expired. Id. at 743-44. 

696. Id. at 743. 
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court determined, and the Georgia Court of Appeals affirmed, that this 
did not amount to defamation. First, the statements contained in the 
memorandum were circulated internally, and thus, were shielded by a 
qualified privilege based on common interest.*” Additionally, the state- 
ments contained in the memorandum were nonactionable opinion, not 
fact.°°* Thus, Hylton had no defamation cause of action against his 
employer. 

However, in Anderson v. Vanden Dorpel,®® Ronald Vanden Dorpel, 
an employee of Northwestern University, was not shielded by a con- 
ditional or qualified privilege from Elisabeth Anderson’s defamation 
charge. While employed at Northwestern, Anderson applied for a new 
position with the YMCA. When she became the leading candidate for 
the YMCA position, a YMCA official telephoned her supervisor, Vanden 
Dorpel, and inquired about Anderson’s job performance. Vanden Dorpel 
told the YMCA official that Anderson had trouble getting along with 
other employees and did not follow up on her work. As a result of 
these statements, the YMCA did not offer Anderson the position.” 
Anderson sued Vanden Dorpel and Northwestern for intentional inter- 
ference with prospective economic advantage and defamation.”™ 

The trial court dismissed Anderson’s defamation claim on the basis 
that Vanden Dorpel’s statements were not defamatory per se under 
Illinois’ innocent construction rule. On appeal, the Illinois Appellate 
Court reversed the trial court and allowed the defamation claim. The 
court found that the statement that Anderson ‘‘did not follow up on 
her work’’ impugned her work performance, and thus, was not inno- 
cent.” The court noted that, although Vanden Dorpel had a conditional 
or qualified, but not absolute, privilege to discuss Anderson’s work 
performance with a prospective employer,’ he may have abused that 
privilege in two respects.” First, a Northwestern policy manual spe- 
cifically stated that, when asked for employment references, University 
employees could give no information other than dates of employment, 
position, and salary, and further, that such information could be dis- 
closed only upon the written authorization of the employee.” Second, 





697. Id. at 744-45. 

698. Id. at 745. 

699. 645 N.E.2d 250 (Ill. App. Ct. 1994), appeal allowed, 652 N.E.2d 338 (Ill. 1995). 

700. 645 N.E.2d at 252-53. 

701. Although the trial court dismissed the claim for intentional interference with 
prospective economic advantage for failure to state a claim, the appellate court found 
that Anderson had a reasonable expectation of the job offer because she was the leading 
candidate for the position, and thus, could maintain a cause of action against the 
defendants for the tort. Id. at 253-55. 

702. Id. at 257-58. The Illinois standard for innocent construction is as described in 
Chapski v. Copley Press, 442 N.E.2d 195 (Ill. 1982). 

703. Anderson, 645 N.E.2d at 258 (citing Delloma v. Consolidation Coal Co., 997 F.2d 
168 (7th Cir. 1993)). 

704. Id. at 259. 

705. Id. 
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the statements may have been made with reckless disregard of their 
falsity, because Anderson had received nothing but positive perform- 
ance reviews during her employment at Northwestern.” Thus, the 
appellate court reversed the trial court and allowed the plaintiff to 
proceed with her claim for defamation.”” 


C. Educational Malpractice and Breach of Contract 


According to Prosser, there is no reason that malpractice principles 
should not be applied to any professionals who undertake work calling 
for special skill and who are required to possess a minimum of knowl- 
edge specific to their field.”* Educators certainly fall into this category 
of professionals. Just as medical malpractice refers to a doctor’s failure 
to perform medical services with the ability and competence of an 
ordinary member of the profession in good standing,” educational 
malpractice refers to an educator’s failure to provide educational serv- 
ices with a similar level of competence. When a student is unable to 
take anything of value from a course, and when that inability has been 
caused by an instructor’s failure to exercise ordinary teaching skills, 
the student may attempt to pursue a remedy in tort, namely, educational 
malpractice. Unlike Prosser, however, courts have been reluctant to 
recognize the existence of the tort of educational malpractice. In 1994, 
in fact, only one court explicitly recognized a claim for educational 
malpractice, leaving other students who were disappointed by the 
education they received with only the action for breach of contract in 
order to recover damages. 

Andre v. Pace University’*° appears to present the only instance in 
1994 in which a court has been willing to recognize an educational 
malpractice claim. Marina Andre and Peter Broome brought an action 
against Pace University charging breach of contract, rescission of con- 
tract, breach of fiduciary duty, educational malpractice, and violation 
of New York’s General Business Law section 349.” Their causes of 
action arose from their experiences in a computer programming course 
offered by Pace. Andre and Broome had enrolled in a computer class 
described in the Pace course catalogue as one for beginners, for which 
there were no prerequisites such as advanced mathematics or science.’?2 
Both plaintiffs had been assigned the same faculty advisor, who had 
assured them both that their high school mathematics background 





706. Id. at 256. 

707. Id. at 259. 

708. W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TorTs 185 (5th ed. 
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would be sufficient for the course.”** Each student enrolled in the class 
and paid the first installment of the tuition, $855. 

At the second class meeting, the professor assigned the textbook and 
a homework problem. The introduction to the textbook stated that it 
was designed specifically for math and science students, and that the 
problems contained in it were geared toward students in those disci- 
plines.”** Following the third class meeting, Andre and Broome re- 
quested a meeting with their faculty advisor to discuss their problems 
with the class.”** By the fifth class, Andre, Broome, and the professor 
still were unable to solve the homework problem that had been assigned 
during the second class meeting, despite the fact that all of the fourth 
class meeting had been devoted to the effort.’ 

Subsequently, Andre and Broome filed a formal complaint with the 
Dean of the computer school, requesting a refund of tuition and textbook 
fees. The Dean refused their request, and instead offered them a tuition 
credit.” The students refused his offer, and then brought small claims 
actions to recover their costs. This case resulted from the consolidation 
of the two individual small claims cases. 

In analyzing this case, the New York Court of Claims first noted that 
students are consumers of educational services, and as such, are entitled 
to the same protections as are the purchasers of other goods and 
services.”** Looking first to the breach of contract claim, the court found 
that Andre and Broome had a contract with the University in which 
they had agreed to pay $1,655 in two installments, in exchange for 
which they would receive basic instruction in computer program- 
ming.”*® The court held that Pace breached its educational contract with 
the students by failing to deliver to them the type of course that they 
had been promised.” The court concluded that this failure was so 
complete that rescission of the contract was justified by want of con- 
sideration, and noted further that rescission also could be based on 
theories of unconscionability and gross misrepresentation, since the 
course descriptions given to the plaintiffs were false, deceptive, and 
misleading.” 

The court next turned to the breach of fiduciary duty claim. The 
court found that the students’ faculty advisor had a duty to inform 
them about the nature of the class, and also to address their complaints 
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with regard to the manner in which the class was run.””? The court 
held that the University had assumed a fiduciary duty to these students, 
and that it had failed to fulfill this duty. 

The court then turned to the students’ educational malpractice claim, 
which was based on the allegation that the course professor was neither 
qualified nor competent to teach the course. The court found that the 
professor’s failure both to select an appropriate textbook and to teach 
the course at a beginners’ level together constituted the proximate cause 
of the plaintiffs’ inability to receive any knowledge or value from the 
course.”?? Therefore, the court held the University and the professor 
liable for failing to teach the promised course.’*4 

Finally, the court examined the University’s conduct in light of the 
state’s general business code. The court found that the students did 
not need to prove that the University’s conduct was intentional in order 
to show that the University violated the state’s business code.’*> Since 
Andre and Broome relied on the statements made by the University in 
its various course descriptions, the court held the University liable 
under the business code. The court thus refused to enforce the Univer- 
sity’s tuition cancellation policy against the plaintiffs, finding that 
enforcement would be unconscionable in this situation.” The court 
awarded Andre and Broome actual damages of $885 each, and raised 
the award by the maximum amount allowed under the business law to 
$1000 for each plaintiff.”?” Further, the court considered the conduct 
of the University to be so morally culpable that it also awarded the 
plaintiffs $1000 each in punitive damages.’ 

The plaintiffs in Cencor, Inc. v. Tolman,” however, were less suc- 
cessful in their attempt to recover for educational malpractice. Nineteen 
former students of the Cencor Career Colleges brought an action against 
the Colleges alleging educational malpractice, breach of contract, and 
deceit based on fraud. The plaintiffs had enrolled in one of Cencor’s 
colleges in the hopes of being educated to pursue careers as medical 
and dental assistants.”°° The former students claimed that the institution 
had engaged in misrepresentation and false advertising, and further, 
that it never delivered the high-tech courses taught by expert instructors 
as promised.’** The trial court granted Cencor’s motion for summary 
judgment. The Colorado Court of Appeals affirmed the dismissal of the 
plaintiffs’ educational malpractice claim,’*? agreeing with the trial court’s 
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analysis and refusing to recognize educational malpractice as a theory 
of recovery. The plaintiffs did not appeal this ruling. On the issue of 
breach of contract, however, the appellate court reversed, finding that 
issues of fact remained to be resolved.”** Cencor appealed this ruling. 

The Colorado Supreme Court began by recognizing that breach of 
contract claims that attack the quality of education generally have been 
rejected,”** while claims that allege that an institute failed to provide 
specifically promised services generally have been upheld.”*> The court 
found that the plaintiffs’ claims fell into the latter category. The students 
complained that Cencor did not offer them the opportunity to be trained 
on up-to-date equipment or to receive the word processing instruction 
that they were told would be part of the curriculum.”** The court found 
that these claims were sufficiently specific to support the breach of 
contract claim, and that they created issues of fact that would have to 
be decided by a jury.”7 Thus, the state supreme court upheld the 
appellate court’s decision and remanded for further proceedings. 

The reasoning applied in Cencor was adopted by the District Court 
for the District of Colorado in a secondary school case. In Houston v. 
Mile High Adventist Academy,” a high school student and her parents 
brought seventeen claims for relief against the Academy and other 
defendants. The claims arose out of Andrea Houston’s enrollment into 
and attendance at the Mile High Adventist Academy.’*° Houston based 
her claims against the school on its alleged failure to fulfill its repre- 
sentations and promises regarding educational services.”*° On the Aca- 
demy’s motion, the trial court dismissed a number of the claims as 
being clearly without merit, but allowed Houston to amend the re- 
mainder of her claims, requiring her to outline precise factual allega- 
tions in support of each element of her claims.”* Significantly, the trial 
court dismissed all of the claims that were based on a theory of 
educational malpractice.’*? 

In her amended complaint, Houston advanced a negligence claim 
against the school based on educational malpractice.” The trial court, 
relying on the Cencor decision, dismissed the claims that amounted to 
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actions for educational malpractice, since that tort is not actionable in 
Colorado.” 

Houston also had asserted an action against the school for breach of 
contract. She claimed that the school had violated its contractual duty 
to provide her with a foundation of basic knowledge and an education 
superior to that which she would have received at a public school.” 
The court found that, under the Cencor test, these allegations did not 
rise to the level of specifically promised educational services.”“° Thus, 
the court concluded that Houston had not made out a breach of contract 
claim, but rather, merely had tried to disguise her educational mal- 
practice claim as a breach of contract claim. For similar reasons, the 
court rejected Houston’s fraud claim, which was based on the same 
promises.”*” Thus, the court dismissed all of Houston’s causes of actions 
against the Academy.’** 

In Seare v. University of Utah School of Medicine,’** Jerald Seare, a 
medical student, brought an action against the University for breach of 
contract, breach of implied covenants, and denial of civil rights under 
42 U.S.C. section 1983.7° Seare had a series of one-year contracts with 
the University to participate in its plastic surgery medical residency 
program. Originally, the program consisted of three years of general 
surgery and three years of plastic surgery residency. After Seare had 
completed his third year of general surgery, the University notified him 
that the program had been changed, and that, in order to earn his 
specialization, he now would be required to complete a full five-year 
general surgery residency, followed by a two-year plastic surgery resi- 
dency.’*! Seare signed with the University for his fourth and fifth years 
of general residency. Near the end of his fifth year, he was notified by 
the University that he was the first alternate for the plastic surgery 
residency program.’? Instead of reapplying to the program or applying 
to other medical schools, Seare decided to practice general surgery. 
The University then informed him that, while it was prepared to certify 
him to sit for the medical boards if he were entering another residency 
program, it would not certify him to sit for the boards if he intended 
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to practice general surgery.’** Seare claimed that he had been told by 
the doctors running the program that he would be qualified to sit for 
the boards at the end of his fifth year,” and thus, brought this action 
against the University. The trial court granted the University’s motion 
for summary judgment, and Seare appealed. 

The Utah Court of Appeals first addressed Seare’s breach of contract 
claim. The court ruled that the University and Seare had modified the 
original three-year contract, and thus, Seare had to base his claim on 
the second contract, which required five years of general surgery resi- 
dency.’*> Seare focused his contract claim on language in each of the 
yearly contracts—language that promised that the University would 
provide him with the certifications he needed upon successful comple- 
tion of the program.’** The court found that this language alone was 
too ambiguous to be helpful. The court then looked at the other 
conditions surrounding Seare’s general surgery residency, and found 
that there was nothing in the record that substantiated Seare’s expec- 
tation that he could elect to practice general surgery at the end of five 
years with no additional training.”*” The court found that the University 
had tailored a fifth year especially for Seare, and that Seare’s supervisors 
had been justified in refusing to certify him for general surgery prac- 
tice.”** The court thus held that the University did not breach its 
contract, and affirmed summary judgment for the University. 

The court then examined Seare’s allegations that the University had 
breached an implied covenant of good faith and fair dealing when it 
refused to certify him to take the medical boards.’”*° The court dismissed 
this claim as well, finding that at no time had the University promised, 
either expressly or impliedly, to certify Seare automatically.” The 
court also dismissed Seare’s claim against hospital officials under 42 
U.S.C. section 1983 based on the officials’ qualified immunity,” and 
dismissed his civil rights claim against the University on the grounds 
of sovereign immunity.” 
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D. Fraud and Negligent Misrepresentation 


To recover in fraud, a plaintiff must prove that the parties had some 
sort of special relationship, such as a fiduciary relationship, and that 
the defendant owed the plaintiff a duty based on this special relation- 
ship not to engage in fraudulent or otherwise deceptive conduct.”® 
Once such a relationship has been established, a plaintiff also must 
prove by clear and convincing evidence every element of an action for 
fraud, which includes ‘‘a false representation of a present or past fact 
made by [the] defendant, action in reliance thereupon by [the] plaintiff, 
and damages resulting to [the] plaintiff from such misrepresentation.’’”™* 

In the cases that follow, the courts show a general reluctance to 
impose on colleges and universities any special or fiduciary duty to 
students, prospective students or prospective employees when it comes 
to fraud claims. The relationships between the university and prospec- 
tive students or prospective employees are treated like conventional 
business relationships in which the parties are assumed to have rela- 
tively equal status. Consequently, the scope of the legal duty owed by 
the institution to prospective students or prospective employees is 
limited to the duties identified with the traditional business fraud 
action. With regard to the relationship between the institution and 
current students, however, a higher duty might be imposed. Neverthe- 
less, that heightened duty is imposed only in regard to matters that are 
directly relevant to the education the students are receiving, and not 
to collateral matters that merely might be of interest to them. 

Moy v. Adelphi Institute’® illustrates that courts consider the rela- 
tionship between an institution and the students it is trying to attract 
to be an arm’s-length business relationship to which traditional business 
fraud principles apply. Students at a private business and data pro- 
cessing vocational institute filed a class-action claim for fraud, negligent 
misrepresentation, and violations of the Higher Education Resources 
and Assistance Act.”°* With regard to their fraud claim, the students 
alleged that, although Adelphi ‘‘marketed itself as a respectable voca- 
tional school equipped to train students in areas that would improve 
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their candidacy for employment,’’’*’ in reality Adelphi was merely a 
vehicle by which its owners could get federal and state educational 
assistance money for enrolling students who qualified for government 
assistance.’® 

Ruling on Adelphi’s motion to dismiss, the District Court for the 
Eastern District of New York limited the scope of the students’ fraud 
claim, again finding that no fiduciary relationship existed between the 
students and the Institute. The fact that the Institute accepted loan 
money from the government on the students’ behalf, thereby incurring 
personal debt for the students, did not create a fiduciary relationship 
between the students and the Institute.”*° Instead, the district court 
allowed the students to proceed on their claim of fraud based only on 
the conventional business relationship between the students and the 
Institute.””° 

Similarly, in Conway v. Pacific University,’”! the court concluded 
that the relationship between a university and a prospective employee 
also was an arm’s-length business relationship. Patrick Conway, a 
professor at Pacific University, filed a claim for negligent misrepresen- 
tation arising out of pre-employment discussions with a University 
dean. While he was teaching at the University, on temporary leave of 
absence from a tenure-track program at a community college, the 
University offered him a permanent tenure-track position. Before he 
severed his relationship with the community college, Conway sought 
assurances from the dean that the negative student course evaluations 
he received during his first semester at the University would not prevent 
him from achieving tenured status. The dean told Conway that the poor 
evaluations would not be a problem. During that first year, however, 
Conway continued to receive poor evaluations. As a result, instead of 
the permanent tenure-track position initially offered, the University 
offered Conway a non-renewable contract for the following year. Conway 
then filed suit, alleging that he relied to his detriment’”? on the assur- 
ances given by the dean.’7 

The trial court entered judgment for Conway. The Oregon Court of 
Appeals reversed, however, finding that the University owed Conway 
no duty, and thus, he could not maintain his cause of action for 
fraud.’”* Conway and the University were not in a special relationship 
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that would give rise to a duty to exercise due care regarding represen- 
tations made in the course of employment negotiations. In fact, the 
court noted, an employer is under no duty to act to further the economic 
interests of an employee in the negotiation of an employment contract.’ 

Nigro v. Research College of Nursing’”® illustrates that an institution 
has a duty to inform current students about only those matters that are 
directly relevant to the students’ education. Former nursing students 
of Research College brought an action for fraud by silence against the 
College for failure to disclose its true accreditation status. In 1980, 
when the students first enrolled into the College’s new four-year nursing 
degree program, College brochures indicated its then-current accredi- 
tation status: the Missouri State Board of Nursing already had accredited 
the College’s three-year nursing diploma program, and the College 
expected both the North Central Association for Colleges and Schools 
and the National League for Nursing to accredit its new four-year 
nursing degree program by 1983. In fact, the nursing degree program 
was not accredited by either agency until 1988, retroactive back to 
1986.77” 

The students, who had graduated in 1984 and 1985 before the 
program was accredited, alleged that the College had an obligation to 
communicate to its students the facts surrounding the delay in accred- 
itation.””* The students charged that withholding the information 
amounted to fraud by silence. The trial court found that the College 
had no legal duty to communicate its accreditation status to the stu- 
dents, because accreditation was not material to the stated purpose of 
the College’s nursing program.’” The trial court thus granted summary 
judgment for the College.”*° 

The appellate court based its affirmance of the trial court’s decision 
for the College on two factors. First, an action for fraud by misrepre- 
sentation requires a duty to communicate, and absent a fiduciary rela- 
tionship between the parties, this duty does not exist. Second, even if 
this duty did exist, the court found that the plaintiffs had not demon- 
strated that they relied to their detriment (or even that they relied at 
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all) on the accreditation representations made in the 1980 brochures.”* 
Thus, in the absence of proof of both duty and reliance, the plaintiffs 
could not make their claim for fraud. 


V. IMMUNITIES 
A. Eleventh Amendment Immunity 


By it terms the Eleventh Amendment provides: 


The Judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens of another State, or 
by Citizens or subjects of any Foreign State.” 


Pursuant to an interpretative hodgepodge,’** the Eleventh Amendment 
prohibits the use of the federal courts for some suits against states, but 
allows the use of those courts for other types of suits. Determining 
under what conditions a lawsuit against a state may be brought in 
federal court often is extremely difficult, but case law does provide 
some reliable generalizations. For example, a plaintiff who is a private 
party seeking money damages or some other form of retrospective relief 
from a state ordinarily may not bring suit in federal court.” By 
extension, a plaintiff who is a private party seeking money damages 
from a state official, bringing suit against the individual in his or her 
official capacity, ordinarily may not bring that suit in federal court.”® 
Two significant exceptions to these general rules involve situations in 
which the state has waived its immunity to suit,”*° and situations in 
which Congress has withdrawn the constitutional grant of immunity 
by appropriate legislation.”*’ 

On the other hand, states may be sued in federal court under many 
other circumstances. For example, one state ordinarily may sue another 
state in federal court for money damages,’** as may the federal govern- 
ment.”®° Private parties may bring suit in federal court to secure an 
injunction against state officials, if the underlying basis for the injunc- 
tion is an alleged violation of the private party’s federally protected 





781. Id. at 685-87. 

782. U.S. Const. amend. XI. 

783. Use of the word ‘‘hodgepodge’’ to characterize Eleventh Amendment case law 
originates with Judge John J. Gibbons. See John J. Gibbons, The Eleventh Amendment 
and State Sovereign Immunity: A Reinterpretation, 83 CoLum. L. REV. 1889. 1891 (1983). 

784. See Edelman v. Jordan, 415 U.S. 651, 94 S. Ct. 1347 (1974). 

785. See Hafer v. Melo, 502 U.S. 21, 112 S. Ct. 358 (1991). 

786. See Blatchford v. Native Village of Noatak, 501 U.S. 775, 111 S. Ct. 2578 (1991). 

787. See Port Auth. Trans-Hudson Corp. v. Feeney, 495 U.S. 299, 110 S. Ct. 1868 
(1990). 

788. See Texas v. New Mexico, 482 U.S. 124, 107 S. Ct. 2279 (1987). 

789. See West Virginia v. United States, 479 U.S. 305, 107 S. Ct. 702 (1987). 





472 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 3 


rights.” Finally, private parties ordinarily may use federal courts to 
sue cities and counties for money damages,” and to sue state officials 
in their individual, but not their official, capacities for money dam- 
ages. 7° 

Although the application of these principles to state colleges and 
universities has been somewhat unclear, the general tendency of the 
courts is to permit a public institution to invoke Eleventh Amendment 
immunity as a defense, providing that the institution can prove that it 
is tied to the state in the right kinds of ways.”* Increasingly, courts 
have been able to rely on precedent in deciding that these institutions 
should share in the state’s immunity.”™* 

In 1994, the United States Supreme Court decided a major Eleventh 
Amendment case, Hess v. Port Authority Trans-Hudson Corporation’”® 
Albert Hess and Charles Walsh, two railroad employees who suffered 
work-related injuries arising from two independent incidents, brought 
separate suits in federal court against their employer, the Port Au- 
thority.” Both employees claimed a right to compensation for their 
injuries under the Federal Employers’ Liability Act (FELA).”*” Both filed 
their suits within the three-year statute of limitations set by FELA,’* 
but neither met the one-year statute of limitations set by New Jersey’s 
consent statutes,” which permitted suit against the Port Authority.*° 
The district court dismissed both suits, deciding that the Port Authority 
had Eleventh Amendment immunity from suit in federal court, and 
further, that the plaintiffs had failed to meet the requirements of the 
state’s consent statute.*°' The court of appeals combined the two suits 
and affirmed.*’ The plaintiffs sought certiorari, which the Supreme 
Court granted.® 

The Supreme Court began its analysis by looking at the nature of the 
Port Authority itself. The Port Authority is a bistate entity®* that came 
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into existence when Congress, pursuant to the Compact Clause of the 
Constitution,** consented to an agreement between New York and New 
Jersey to create the entity.° In contrast to a single-state entity, the Port 
Authority involves the interest of three distinct sovereigns—the two 
creator states and the federal government.*” The Court first noted that 
good reason exists not to fuse Compact Clause entities—that is, bistate 
entities like the Port Authority—with single-state agencies for the pur- 
pose of the Eleventh Amendment,®* since the amendment explicitly 
limits the extent of its protection to ‘‘one of the United States.’’®°* The 
Court then set out the general rule that agencies such as bistate entities 
are presumed not to qualify for immunity unless there is good reason 
to believe that the states and Congress structured the agency specifically 
to allow the entity to share in the immunity of the states.**° 

The Court then assessed whether the Port Authority possessed any 
of the indicators of immunity.**! The Court found that the Port Authority’s 
argument in support of immunity was strengthened by the fact that 
New Jersey and New York did have substantial control over the agency 
through their ability to control the commissioners and to veto any 
measures passed by the Port Authority.**? The Court, however, then 
pointed to indicators that Eleventh Amendment immunity should not 
apply—specifically, the Port Authority’s financial independence and 
the fact that the states had no responsibility for the entity’s debts.** 

Finding the indicator test inconclusive, the Court then examined 
whether extending immunity to the Port Authority would advance the 
two goals of the Eleventh Amendment—namely, preserving states’ dig- 
nity and solvency.*** The Court concluded that being forced to defend 
a suit in federal court would not be an affront to the dignity of the 
entity or of its founding states, because the federal court is an instru- 
ment of the federal government, which also is one of the founders of 
any bistate entity.*** Addressing the issue of state solvency, the Court 
determined that denying immunity to the Authority would not inhibit 
this goal, because the Port Authority is financially independent from 
its founding sovereigns since it generates its own revenues and pays 
its own debts.*** Consequently, since giving the Port Authority immunity 
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would not advance either of the Eleventh Amendment’s goals, the Court 
concluded that there was no ‘‘good reason to believe’’ that the states 
and Congress intended to extended immunity to this entity.*” The 
Court thus reversed the decision of the court of appeals, and allowed 
the plaintiffs to proceed on the merits of their claims.**® 

Hess is not a radical departure from current Eleventh Amendment 
jurisprudence. Thus, it is unclear how, if at all, Hess will affect the 
application of Eleventh Amendment immunity to single-state entities 
such as public colleges and universities.**® The college and university 
law cases that follow are consistent with the logic of Hess. Many of 
these cases did not emphasize the first part of the Hess test, but the 
boards that oversee state colleges generally seem to be tied to the 
legislature in ways that satisfy the ‘‘indicator of immunity’’ part of the 
Hess test.*° Almost all of the cases from 1994 face the issue that, in 
Hess, seems to have become the touchstone of Eleventh Amendment 
law: whether the judgment would be paid out of state funds. 

In Sherman v. Curators of the University of Missouri,**! Charles 
Sherman, a former professor, sued the University of Missouri in federal 
court, basing subject matter jurisdiction on diversity of citizenship. He 
sought damages on his claims of breach of contract and promissory 
estoppel.*?? Sherman alleged that he had been promised six years to 
earn tenure at the University, but the University terminated his em- 


ployment after only four years.*?? The University moved for dismissal 
on the theory that the University shared in the state’s Eleventh Amend- 
ment immunity.*** The district court granted the University’s motion 
and dismissed the case. 
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Agency, 440 U.S. 391, 401, 99 S. Ct..1171, 1177 (1979)). 

818. Id. at 397. 

819. In light of the Hess decision, Congress basically is presumed to have abrogated 
the immunity of Compact Clause entities whenever it legislates pursuant to Constitutional 
mandate. If the distinction between bistate and single-state entities breaks down, con- 
gressional legislation would be presumed to abrogate the states’ immunity. For a discus- 
sion of these issues, see Adam Adrignolo, Survey, Eleventh Amendment - Sovereign 
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In evaluating Sherman’s appeal, the Court of Appeals for the Eighth 
Circuit first recognized that state-connected entities do not always share 
in the Eleventh Amendment immunity of the state.*** The court noted 
that the critical inquiry is whether the action is, in reality, a suit against 
the state.*?® Consequently, to determine whether the Eleventh Amend- 
ment applied, the court used the test developed in Greenwood v. Ross,*” 
which requires that the court first analyze whether the entity exercises 
a significant degree of autonomy, and then analyze whether the funds 
to pay the award would be derived from the state treasury.** The 
appellate court accepted Sherman’s contention that the district court 
had not analyzed his case in light of these considerations,®*° and thus, 
remanded with the instruction that Sherman should be allowed to 
proceed on his contract action if the district court found the University 
to be sufficiently autonomous and if the judgment potentially could be 
paid out of non-state funds.®° 

On remand, the district court applied the test as set out by the Eighth 
Circuit.*** Looking first at the issue of autonomy, the court ruled that 
the University did not enjoy a significant level of independence from 
the state.**? Significant to the court’s conclusion were both the Uni- 
versity’s financial dependence upon the state, as well as the governor’s 
ability to select the Curators who comprise the governing body of the 
University.®*° 

The district court then turned to the second part of the Eighth 
Circuit’s test, which required the court to determine whether the Uni- 
versity could pay a judgment out of non-state funds.*** The court then 
determined that the University’s state and non-state funds were com- 
mingled in such a way that it would be impossible to distinguish state 
dollars from private dollars.*** Sherman argued that the University 
purposefully had arranged its accounting system so that public and 
private funds would mix, thus securing for itself the protections of the 
state’s Eleventh Amendment immunity.*** The court rejected this ar- 
gument, however, finding instead that the integration of funds indicated 
the degree to which the state was involved in University affairs.” The 
court thus determined that a judgment against the University ultimately 
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would come out of the state treasury.*** Consequently, the court ruled 
that Eleventh Amendment immunity did extend to protect the Univer- 
sity from suit,®°° and granted the University’s motion for summary 
judgment. 

In Van Pilsum v. Iowa State University of Science and Technology,®° 
Joyce Van Pilsum alleged that the Iowa State University (ISU) and its 
Board of Regents and several individual ISU officials discriminated 
against her because of her age.**? Van Pilsum claimed that the defen- 
dants’ conduct violated the Age Discrimination in Employment Act®? 
as well as Iowa law.** Additionally, Van Pilsum advanced a claim 
under 42 U.S.C. section 1983** alleging violation of her Fourteenth 
Amendment rights. 

Before examining Van Pilsum’s claims on the merits, the District 
Court for the Southern District of Iowa first addressed the question of 
subject matter jurisdiction, noting that the court’s jurisdiction would 
be barred if ISU and its Board were entitled to share in the state’s 
Eleventh Amendment immunity.®* To determine if the state’s immunity 
should extend to these defendants, the Van Pilsum court applied the 
test that the Eighth Circuit had set out in Sherman.** Turning to the 
first part of the test, the court found that ISU did not exercise a 
significant level of autonomy from the state.**”7 The University showed 
that the state controls the appointment of the members of the Univer- 
sity’s governing Board,*** and further, that the Board is considered to 
be a state agency. Evaluating the second part, the court assessed whether 
a judgment against the University could be paid out of non-state funds. 
The University showed that the majority of its funds came from a 
combination of state funds and state-approved tuition, and conse- 
quently, the court concluded that a judgment for Van Pilsum either 
would come out of the state treasury or in some way would affect the 
state treasury.**° The court then concluded that ISU did share in the 
state’s Eleventh Amendment immunity, because the University lacked 
both the autonomy and the ability to pay a judgment out of non-state 
funds.*°° Consequently, the court dismissed the claims against the 
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University and the Board, leaving for trial only the claims against the 
individual defendants. 

In Laxey v. Louisiana Board of Trustees,*°! Gregory Laxey, a football 
player for the University of Southwestern Louisiana (USL), brought suit 
in federal court under 42 U.S.C. section 1983 against USL and its 
Board of Trustees.*** Following Laxey’s arrest for cocaine distribution, 
USL, without a hearing, had suspended Laxey from the football team 
and had revoked his scholarship.*** Laxey charged that the University 
had deprived him of his property rights without due process, and had 
denied him equal protection. The University moved for summary judg- 
ment on the basis that Eleventh Amendment immunity barred Laxey’s 
claim.*** The district court granted summary judgment for the Univer- 
sity, and Laxey appealed.®** 

To determine whether the state’s immunity extended to the Univer- 
sity, the Court of Appeals for the Fifth Circuit focused both on the 
status of the University under state law and on the relationship of the 
University to the state.*°*° Persuaded by the fact that the legislature 
controlled the appointment of USL’s Board of Trustees, the appellate 
court concluded that the University should share in the state’s Eleventh 
Amendment immunity.*” Consequently, since the state had not con- 
sented to suit, the court affirmed the district court’s grant of summary 
judgment. 

In Cerrato v. San Francisco Community College District,** Frank 
Cerrato, a white male, brought a civil rights action against the com- 
munity college district and community college officials alleging that 
he had been discriminated against when the district chose to hire 
Bennett Tom, an Asian-American, as the new dean. Cerrato claimed 
that the district’s affirmative action policy led it to hire Tom, an 
allegedly less-qualified minority applicant. Cerrato sued the district, 
the chancellor, Tom, and six board members for discrimination under 
42 U.S.C. sections 1981, 1983, 1985, and 1986,°°° as well as Title VII 
of the Civil Rights Act.*° The jury found for the defendants on most 
of the claims, and the court entered summary judgment for the defen- 
dants on the Title VII claim. Cerrato appealed. 

The Court of Appeals for the Ninth Circuit dismissed Cerrato’s section 
1981 claim on the grounds that the exclusive remedy for a discrimi- 
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nation claim was found under section 1983.8*' The court then examined 
Cerrato’s section 1983 claim. The defendants argued that the Eleventh 
Amendment barred the court from exercising jurisdiction over these 
claims. The court agreed that the Eleventh Amendment did provide the 
district with immunity, because the district is a ‘‘dependent instru- 
mentalit[y] of the state of California.’’**? The court, however, ruled that 
it could exercise jurisdiction over the other defendants in both their 
individual and official capacities. The court recognized that a verdict 
against these defendants individually would not be a verdict against 
the entity for which they work, and thus, that Eleventh Amendment 
immunity could not apply to them in their individual capacities.*** As 
for Cerrato’s claims against the individual defendants in their official 
capacities, the court found that it had jurisdiction insofar as Cerrato 
sought injunctive relief.*** The court noted that the Eleventh Amend- 
ment does not bar a federal court from granting an injunction against 
a state official who was acting outside the scope of his authority.*® 
Consequently, the court determined that it had jurisdiction over the 
individual defendants. 

In Boyd v. Tennessee State University,*** Gregor Boyd brought a 
claim in federal court against the Tennessee State University (TSU) and 
its Board of Regents, charging malicious harassment.*”’” TSU moved to 
dismiss Boyd’s claim on the grounds that the Eleventh Amendment 
barred the court from exercising jurisdiction over this suit.*** In eval- 
uating this claim, the District Court for the Middle District of Tennessee 
somewhat simplified the Eleventh Amendment immunity analysis. The 
court looked only to the state treasury as the key to determining whether 
Eleventh Amendment immunity extended to any state agency. If a 
judgment against an agency would be paid out of the state treasury, 
then that agency should have immunity.*** Having previously deter- 
mined that a judgment against either the University or its Board would 
be paid with state funds,®” the court determined that the defendants 
shared in the state’s immunity. The court would have jurisdiction only 
if the state expressly had consented to be sued in federal court on 
Boyd’s malicious harassment claims. The court determined that the 
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state had not consented to suit in federal court on these claims.®” 
Therefore, the court dismissed Boyd’s claim. 

While many of the college and university law cases from 1994 help 
to develop the test that the Supreme Court solidified in Hess, the 
remaining Eleventh Amendment cases serve as a reminder that, in some 
cases, institutions that clearly are arms of the state still might not be 
permitted to invoke Eleventh Amendment immunity if the state itself 
cannot assert its Eleventh Amendment immunity under the facts of the 
case. Specifically, a state institution may not exercise Eleventh Amend- 
ment immunity either when the state has waived its immunity to suit 
or when Congress has abrogated the states’ immunity to suit through 
legislation. According to the Supreme Court in Pennhurst State School 
& Hospital v. Halderman,*”? however, any such declaration of either 
waiver or abrogation must reflect an unequivocal intention to deprive 
the state of the protection of the Eleventh Amendment with respect to 
a certain class of cases.*”? The central analysis in Eleventh Amendment 
law in these cases thus revolves around evaluating whether the alleged 
waiver expressly and unequivocally deprives the state of its Eleventh 
Amendment protection. The cases that follow indicate that plaintiffs 
often will find it difficult to convince the court that a state clearly has 
waived its immunity, but also indicate that plaintiffs are far more 
successful in persuading courts that Congress intended to take away 
states’ immunity. 

In two 1994 cases, the courts evaluated what language or conduct 
on the part of a state constituted a waiver of immunity. In both of 
these cases, the courts concluded that broad language or conduct 
consistent with waiver was not sufficient to constitute a waiver of a 
state’s immunity. 

In Ramos v. California Committee of Bar Examiners of the State 
Bar,®*’* Benjamin Ramos brought an action against the Committee and 
Committee officials, challenging the Committee’s decision to refuse to 
register his correspondence law school.®*’> After receiving Ramos’ ap- 
plication, the Committee met to examine the school’s educational stan- 
dards.*”° Ramos attended the meeting, but refused to answer many of 
the Committee’s questions regarding the allegedly illegal operation of 
his school in California from 1982 to 1990.°”? The Committee officials 
declined to register the school in October of 1992. Ramos then brought 
this action against the Committee and Committee officials.*”* The 
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defendants moved to dismiss the action for lack of subject matter 
jurisdiction and for Ramos’ failure to state a claim upon which relief 
could be granted.®” 

Looking first at the Committee as a defendant, the District Court for 
the Northern District of California noted that the Committee itself clearly 
is an arm of the state.®*° As such, the Committee should be entitled to 
share in the state’s Eleventh Amendment immunity. Ramos then argued 
that the rules that govern the Committee provide that the bar may ‘‘sue 
and be sued,’’®*: and thus, should be construed as a waiver of Eleventh 
Amendment immunity.**? The court, however, found that the language 
of the rules did not constitute an unequivocal expression of waiver of 
constitutional immunity.*®* Accordingly, the court held that the suit 
against the Committee was barred by the Eleventh Amendment. 

The court, however, found that the Eleventh Amendment did not bar 
the claims against the Committee officials in their individual capaci- 
ties,*** and thus, considered whether Ramos had stated a claim against 
them upon which relief could be granted. The court ultimately dis- 
missed Ramos’ suit without leave to amend, finding that he could not 
prove either that he had a property interest in the registration of his 
law school or that he was denied adequate process.®** 

In Mascheroni v. Regents of the University of California,*®° Pedro 
Mascheroni, a naturalized United States citizen who had been born in 
Argentina, brought an action against the Regents alleging violation of 
Title VII and tortious discharge. Mascheroni had been employed by the 
University of California (UC) for nine years as a physicist at Los Alamos 
National Laboratories in New Mexico. After he criticized the laboratory’s 
decision to pursue certain projects, Mascheroni was transferred, then 
was denied security clearance at the recommendation of his supervisor, 
and finally, was terminated. In August of 1988, Mascheroni filed a 
complaint with the New Mexico Human Rights Commission, alleging 
that he had been discriminated against on the basis of his national 
origin. His complaint was transferred to the federal Equal Employment 
Opportunity Commission in November of 1990. Mascheroni received 
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notice of his right to sue in January of 1991, and filed a complaint in 
California state court. In April, Mascheroni filed a Title VII claim in 
district court in New Mexico, in which he amended his complaint to 
include his state law claims. The Regents moved to dismiss all of the 
claims. The district court found that the Regents, by virtue of operating 
the laboratory in New Mexico, were entitled to share in the immunity 
against tort actions that the New Mexico government enjoyed under 
the New Mexico Tort Claims Act.’ Accordingly, the district court 
dismissed Mascheroni’s tort claims against the Regents. The court also 
dismissed Mascheroni’s Title VII claim, finding that the statute of 
limitations had run on the claim.®® 

In addressing Mascheroni’s appeal, the Court of Appeals for the 
Tenth Circuit looked first at the dismissal of Mascheroni’s state claims. 
Mascheroni argued that the New Mexico Tort Claims Act should not 
be construed to apply to the University of California as a foreign entity. 
The appellate court, however, refused to reach this question. Instead, 
the court applied an Eleventh Amendment analysis,®° even though the 
Regents had not raised the issue of whether the Eleventh Amendment 
presented a bar to jurisdiction,®®° because the law clearly allows a court 
to raise the issue of the Eleventh Amendment bar to its jurisdiction. 
The court then found this issue to be dispositive of Mascheroni’s claims. 
The court first examined whether the Board should be considered an 
arm of the state for Eleventh Amendment purposes. Finding that the 
Ninth Circuit already had ruled that the Board was a state entity, the 
Tenth Circuit ruled that the Regents were entitled to share in the state’s 
Eleventh Amendment immunity. The court then recognized that its 
pendent jurisdiction over Mascheroni’s state law claims could not 
render the Eleventh Amendment inapplicable.**? Mascheroni also argued 
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that the state’s failure to assert the Eleventh Amendment bar constituted 
a valid waiver of its protection. The court disagreed, however, finding 
that the state’s appearance in the suit alone was not enough to constitute 
a waiver.®*? Consequently, the Tenth Circuit determined that it lacked 
jurisdiction over the state law claims, and dismissed this part of 
Mascheroni’s claim.** 

In 1994, several courts had to tackle the question of whether certain 
federal legislation abrogated the states’ Eleventh Amendment immu- 
nity.**° The Pennhurst test requires no less of Congress than it does of 
the states. Congress unequivocally must express its intent to abrogate 
the states’ immunity. However, when deciding whether a piece of 
Congressional legislation was intended to abrogate the states’ immunity, 
the courts in these types of cases often were willing to find a clear 
expression of such intent even in the absence of express language. 





employment contract and had violated the Kansas Acts Against Discrimination. KAN. 
Stat. ANN. §§ 44-1001 to 44-1044 (1993). Ballou, 871 F. Supp. at 1390-91. The court 
also determined that the Medical Center’s officials shared in the Center’s immunity, 
because ‘‘[a] suit against a state official in his official capacity is not a suit against the 
official{,] but rather[,] a suit against the official’s office.’’ Id. at 1391. 

893. Mascheroni, 28 F.3d at 1560. See AMISUB v. Colorado Dept. of Social Servs., 
879 F.2d 789, 793 (10th Cir. 1989), cert. denied, 496 U.S. 935, 110 S. Ct. 3212 (1990). 

894. Mascheroni, 28 F.3d at 1560. 

The court also considered whether the statute of limitations had run on Mascheroni’s 
Title VII claim. Mascheroni conceded that his transfer and the suspension of his security 
clearance occurred beyond the statute of limitations. He nonetheless attempted to chal- 
lenge these events by relating them to his termination—an event that occurred within 
the time—attempting to show a pattern of continuing discrimination. Id. at 1560-61. For 
a discussion of the continuing violation doctrine, see Havens Realty Corp. v. Coleman, 
455 U.S. 363, 102 S. Ct. 1114 (1982); and Hunt v. Bennett, 17 F.3d 1263, 1266 (10th 
Cir. 1994). 

Relying on Martin v. Nannie and the Newborns, 3 F.3d 1410, 1415 (10th Cir. 1993), 
the court looked at the subject matter and the frequency and permanence of the incidents 
to determine if Mascheroni’s termination was part of a pattern of discriminatory acts. 
Mascheroni, 28 F.3d at 1561. The court noted that Mascheroni was not able to show 
that his termination was a discriminatory act but only that it was a predictable result of 
the prior allegedly discriminatory activity. Id. at 1562. Since Mascheroni could not point 
to an act that had occurred within the statutory time limit, the court concluded that he 
had failed to meet the statute of limitations for this claim. Id. 

Mascheroni also argued in the alternative that the statute should be equitably tolled 
because laboratory supervisors had deceived him with regard to his opportunity to file 
suit. Id. Specifically, Mascheroni alleged that he had been encouraged to exhaust internal 
procedures before filing his complaint. He also pointed to his supervisors’ promises to 
try to get his security status reinstated. The court, however, found that Mascheroni had 
shown only that members of the staff had led him to believe that the matter could be 
settled internally. Id. According to the court, these statements do not rise to the level of 
active deception which would justify tolling the statute of limitations. Id. (See also 
Scheerer v. Rose State College, 950 F.2d 661, 665 (10th Cir. 1991), cert. denied, 505 
U.S. 1205, 112 S. Ct. 2995 (1992)). Thus, the court dismissed Mascheroni’s Title VII 
claim as untimely. 

895. Both Cerrato and Mascheroni illustrate that Congress has abrogated states’ im- 
munity in Title VII cases. See also Fitzpatrick v. Bitzer, 427 U.S. 445, 455-56, 96 S. Ct. 
2666, 2671 (1976). 
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In Mann v. University of Cincinnati,®* for example, Lisa Mann 
brought an action against the University and two instructors, claiming 
that she had been the victim of sexual harassment. Mann alleged that 
the actions of the two individual defendants, Monast and Clemens, had 
deprived her of her Fourteenth Amendment right to be free from 
unreasonable and arbitrary decisions regarding her grades and her 
academic record.**” The instructors allegedly had made sexual advances 
toward Mann, thereby creating a discriminatory and hostile environ- 
ment. Mann brought her claims under 42 U.S.C. section 1983, and 
Title IX of the Educational Amendments of 1972.%* Mann contended 
that the defendants’ statements could be viewed in only one light, and 
moved for summary judgment on her sexual harassment claim. While 
the defendants did not deny making the comments, they argued that 
the comments were made in fun, and thus, that the comments did not 
create a hostile environment.* The District Court for the Southern 
District of Ohio agreed that the issue of how the statements should be 
interpreted was for the jury to decide, and denied Mann’s motion for 
summary judgment. 

The defendants then moved for summary judgment on the basis that 
they were immune from suit under the Eleventh Amendment. The 
district court, however, rejected this contention. Citing the Supreme 
Court’s decision in Franklin v. Gwinnett County Public Schools, the 
court recognized that states do not have immunity from Title IX actions, 
and that Mann’s entire suit could proceed under Title IX.%? Since the 
states themselves have no immunity from Title IX suits, the University 
similarly was not protected by the Eleventh Amendment and was 
required to defend the suit. 

Monast and Clemens then argued that Title IX suits could be brought 
only against institutional defendants.% Not persuaded by this argu- 





. 864 F. Supp. 44 (S.D. Ohio 1994). 

. Id. at 45. 

. 20 U.S.C. §§ 1681-1688 (1994). 

. Mann, 864 F. Supp. at 46. Clemens had asked Mann if she would sleep with 


. Id. 

. 503 U.S. 60, 112 S. Ct. 1028 (1992). In Franklin, the Court held that federal 
courts have jurisdiction to enforce damage remedies against state agencies under Title 
IX. The Court arrived at this conclusion by uncovering a congressional intent to abrogate 
the states’ immunity. This intent was reflected in the Court’s decision in Cannon v. 
University of Chicago, 441 U.S. 677, 99 S. Ct. 1946 (1979) (holding that Title IX created 
its own right of action with all appropriate remedies), as well as in Congress’ subsequent 
failure to reverse this decision when it passed the Civil Rights Remedies Equalization 
Amendment of 1986. 42 U.S.C. § 2000d-7 (1988). The relevant subsection of that 
amendment states: ‘‘[RJemedies [against states] are available for such a violation to the 
same extent as such remedies are available against any public or private entity other 
than a State.’’ Id. § 2000d-7(a)(2). 

902. Mann, 864 F. Supp. at 47. 
903. Id. 
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ment, the court noted that, in Gwinnett, the Supreme Court allowed 
the suit to proceed against the institution’s officials.°* The district court 
thus permitted the plaintiff to argue her case on the merits. 

In Hurd v. Pittsburgh State University,°°® Chet Hurd, a former Uni- 
versity employee, brought an action against Pittsburgh State University 
(PSU) in federal court.°* Hurd alleged that PSU had discharged him 
in violation of the Age Discrimination in Employment Act®” (ADEA), 
and further, that the University had breached its employment contract 
with him.%* The University moved to dismiss on the grounds that both 
actions were barred by the Eleventh Amendment. 

The District Court for the District of Kansas began by noting that the 
University unquestionably was an agency of the state. With respect 
to Hurd’s breach of contract claim, the court concluded that claims of 
that nature were subject to Eleventh Amendment immunity. The court 
then determined that the University also was entitled to immunity 
against Hurd’s breach of contract claims, and accordingly, dismissed 
those claims.%"° 

The University argued that, as a state agency, it also should be 
entitled to Eleventh Amendment immunity against Hurd’s ADEA claim.*" 
The court acknowledged that the University was entitled to immunity 
unless Congress, in passing the ADEA pursuant to its powers under 
section five of the Fourteenth Amendment, unequivocally had expressed 
its intention to abrogate the states’ immunity.”’? Thus, the court then 
turned to the text of the statute to determine whether that intent was 
present. 

The district court first noted that congressional intent must be clear, 
but also noted that it need not be explicit.°* In analyzing the statute, 
the court pointed to the language of the ADEA, which defines ‘‘em- 
ployer’ as including states and their agencies.°* The court found that 





904. Id. at 47-48. 

905. 821 F. Supp. 1410 (D. Kan. 1993), aff'd, 29 F.3d 564 (10th Cir.), cert. denied, 
115 S. Ct. 321 (1994). 

906. Hurd, 821 F. Supp. at 1410-11. 

907. 29 U.S.C. §§ 621-634 (1994). 

908. Hurd, 821 F. Supp. at 1411. 

909. Id. 

910. Id. 

911. Id. at 1412. 

912. Id. See also Pennhurst, 465 U.S. at 99, 104 S. Ct. at 907. 

Relying on the decision of the Court of Appeals for the Seventh Circuit in EEOC v. 
Elrod, 674 F.2d 601 (7th Cir. 1982), the district court concluded that Congress enacted 
the ADEA under the authority of the Fourteenth Amendment, reasoning that the preven- 
tion of arbitrary age discrimination fell within the scope of the Amendment’s equal 
protection guarantee. Hurd, 821 F. Supp. at 1412. 

913. Hurd, 821 F. Supp. at 1413. See Gregor v. Ashcroft, 501 U.S. 452, 460-61, 111 
S. Ct. 2395, 2401 (1991); and Fullilove v. Klutznick, 448 U.S. 448, 476-78, 100 S. Ct. 
2758, 2773-74 (1980). 

914. Hurd, 821 F. Supp. at 1413; see also 29 U.S.C. § 630(b)(2) (1994). 
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this language, combined with provisions stating that an employer would 
be liable for legal and equitable relief, made clear a congressional 
intention to abrogate the states’ immunity.** Thus, the court determined 
that the University was not entitled to Eleventh Amendment immunity 
against the ADEA claims.***® The court thus denied the University’s 
motion to dismiss.®” 

In Hensel v. Office of the Chief Administrative Hearing Officer,®® 
Pamela Hensel brought an action in federal court against the University 
of Oklahoma and the Oklahoma City Veterans Affairs Medical Center, 
claiming that she had not been hired as a staff anesthesiologist because 
she was a United States citizen.°® Hensel alleged that the University 
and the Medical Center had violated the Immigration Reform and 
Control Act*° (IRCA) by failing to hire her for the available positions 
and instead hiring two British citizens.°*1 The case first went to an 
administrative law judge, who dismissed Hensel’s claims on the grounds 
that she had failed to establish a prima facie case of discrimination, 
because she had not applied properly for the University position and 
because she was not qualified for the position at the medical center.*? 

In addressing Hensel’s appeal, the Court of Appeals for the Tenth 
Circuit first looked at the defendants’ Eleventh Amendment immunity, 
which had not been addressed by the administrative law judge.%* 
Examining the University’s situation first, the court ruled that, since 
the University’s Board of Regents is an arm of the state, the University 
itself is an arm of the state, and therefore, is entitled to Eleventh 
Amendment immunity.*** Hensel countered that, under IRCA, Congress 





915. Hurd, 821 F. Supp. at 1413; see also 29 U.S.C. §§ 626(b), (c) (1994). 

Several other courts have found that Congress did intend to abrogate the states’ 
immunity when it enacted the ADEA. See, e.g., Ramirez v. Puerto Rico Fire Serv., 715 
F.2d 694 (1st Cir. 1983); and EEOC v. Newport Mesa Unified Sch. Dist., 893 F. Supp. 
927 (C.D. Cal. 1995). However, the Van Pilsum court did not even raise this question 
despite the fact that it considered immunity issues in depth. See supra text accompanying 
notes 845-850. 

Some district courts, however, have held that Congress did not abrogate states’ im- 
munity when it enacted ADEA. See, e.g., Radeschi v. Pennsylvania, 846 F. Supp 416 
(W.D. Pa. 1993); and Black v. Goodman, 736 F. Supp. 1042 (D. Mont. 1990). 

916. Hurd, 821 F. Supp. at 1413-14. 

917. In addressing the University’s appeal, the Court of Appeals for the Tenth Circuit, 
relying on the district court’s opinion, determined that Congress, in passing the ADEA, 
did intend to abrogate the states’ immunity. Hurd v. Pittsburgh State Univ., 29 F.3d 
564, 565 (10th Cir. 1994). 

918. 38 F.3d 505 (10th Cir. 1994). 

919. Id. at 506. 

920. 8 U.S.C. § 1324b (1994). 

921. Hensel, 38 F.3d at 506. 

922. Id. at 507. 

923. Id. at 507-08. 

924. Id. at 508. The Tenth Circuit relied on previous cases in which it had ruled that 
the University was entitled to Eleventh Amendment immunity. See Seibert v. University 
of Okla. Health Sciences Center, 867 F.2d 591 (10th Cir. 1989). 
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had abrogated the states’ immunity. The appellate court rejected this 
argument, however, finding that there was no explicit language in the 
statute to indicate that Congress had intended to deprive states of 
Eleventh Amendment immunity with regard to these types of claims.%5 
The court thus concluded that it lacked jurisdiction to hear this claim 
and dismissed it. 

The court next looked at the Medical Center’s claim of sovereign 
immunity. The court concluded that the Medical Center, a government 
entity under the control of the federal Department of Veterans’ Affairs, 
was entitled to sovereign immunity.°* Since the court found that 
Congress had not waived the immunity of the United States under 
IRCA, the court also dismissed this claim for lack of jurisdiction.®’ 


B. Qualified Immunity 


Qualified immunity is an affirmative defense that shields government 
officials performing discretionary functions from personal liability for 
civil damages.°* Subject to certain limitations, Eleventh Amendment 
immunity insulates state governments and governmental entities from 
liability when they are sued in federal court. Governmental immunity, 
on the other hand, shields state governments and governmental entities 
from liability when they are sued in state court. Those same two 
immunities also protect government officials from suits brought against 
them in their official capacities. Eleventh Amendment immunity and 
governmental immunity, however, do not protect government officials 
from liability in their individual capacities.*?° In the absence of qualified 
immunity, government officials would be forced to bear the cost of 
lawsuits and to pay potentially large judgments. The fear of crushing 
personal liability thus could deter citizens from holding government 
positions.**° Qualified immunity, then, allows government officials to 
make decisions without having to consult an attorney on every issue 
and without fear that each decision may result in personal financial 
loss. 

Three general principles govern the application of the qualified im- 
munity defense. First, qualified immunity protects government officials 
from liability ‘‘if their conduct violates no ‘clearly established statutory 
or constitutional rights of which a reasonable person would have 
known.’’’®1 Second, only in exceptional cases will ‘‘government actors 
have no shield against claims made against them in their individual 





925. Hensel, 38 F.3d at 508. 

926. Id. at 509-10. 

927. Id. at 510. 

928. See Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 2738 (1982); see 
also Anderson v. Creighton, 483 U.S. 635, 107 S. Ct. 3034 (1987). 

929. See Owen v. City of Independence, 445 U.S. 622, 638, 100 S. Ct. 1398, 1409 
(1980); and Scheuer v. Rhodes, 416 U.S. 232, 237, 94 S. Ct. 1683, 1687 (1974). 

930. Wood v. Strickland, 420 U.S. 308, 331, 95 S. Ct. 992, 1005 (1975) (Powell, J., 
concurring). 

931. Lassiter v. Alabama A&M Univ., 28 F.3d 1146, 1149 (11th Cir. 1994) (quoting 
Harlow, 457 U.S. at 818, 102 S. Ct. at 2738 (1978)). 
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capacities.’’®°? Finally, ‘‘[f]or the law to be clearly established to the 
point that qualified immunity does not apply, the law must have earlier 
been developed in such a concrete and factually defined context to 
make it obvious to all reasonable government actors, in the defendant’s 
place, that ‘what he is doing’ violated federal law.’’** 

It also is important to note that qualified immunity does not give a 
public employee blanket immunity from all claims brought against that 
employee. Rather, the employee may assert qualified immunity as to 
some claims, but not as to others. In Saville v. Houston County 
Healthcare Authority,®** for example, the District Court for the Middle 
District of Alabama carefully distinguished the claims under which a 
county employee could assert qualified immunity. In addressing Della 
Saville’s claims that her instructor sexually harassed her, the court first 
noted, ‘‘[Gjovernmental officials ... generally are shielded from lia- 
bility for civil damages insofar as their conduct does not violate clearly 
established statutory or constitutional rights of which a reasonable 
person would have known.’’*> The court then noted, ‘‘Where the law 
that the defendant allegedly violated was not clearly established at the 
time of the offense, the defendant is entitled to qualified immunity,’’** 
but ‘‘[i]f the law was clearly established, ... the immunity defense 
will fail since ‘a reasonably competent public official should know the 
law governing his conduct.’’’%” 

Saville charged her instructor with sexual harassment under both 
Title VII and the Fourteenth Amendment. The court first determined 
that the instructor could not use the qualified immunity defense against 
Saville’s Title VII claim, finding that ‘‘the law is settled’’ that ‘‘inten- 
tional discrimination against an employee in the workplace because of 
the employee’s sex is plainly a violation of that employee’s right to 
equal protection,’’ whether that discrimination takes the form of har- 
assment or some other unequal treatment.*** The court then determined 
that the instructor could assert a qualified immunity defense against 
Saville’s general sexual harassment charge under the Equal Protection 
Clause of the Fourteenth Amendment. The district court noted that, at 





932. Id. 

933. Id. at 1149-50 (citing Anderson v. Creighton, 483 U.S. 635, 640, 107 S. Ct. 3034, 
3039 (1987)). 

See also Megenity v. Stenger, 27 F.3d 1120, 1124 (6th Cir. 1994) (‘‘[I]f a court concludes 
... that a defendant is guilty of violating a legal right possessed by the plaintiff, we 
then look to see whether a reasonable public official would have been aware that his 
conduct violate[d] the right in question. If we conclude that a reasonable public official 
would not have been aware that he was committing a violation, we then afford [qualified] 
immunity.’’); and DeSales v. Woo, 860 F. Supp. 1436, 1446-48 (N.D. Cal. 1994) (no 
qualified immunity defense for university police officers who could not have believed 
reasonably that the arrest of a university student was based on probable cause). 

934. 852 F. Supp. 1512 (M.D. Ala. 1994). 

935. Id. at 1530 (quoting Harlow, 457 U.S. at 818, 102 S. Ct. at 2738). 

936. Id. (citing Harlow, 457 U.S. at 807, 102 S. Ct. at 2732). 

937. Id. (quoting Harlow, 457 U.S. at 818, 102 S. Ct. at 2738). 

938. Id. at 1533. 
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the time of the instructor’s alleged misconduct, the law was unclear 
regarding whether the Equal Protection Clause proscribed sexual har- 
assment to the same extent as Title VII did.*** Consequently, the court 
concluded that the instructor, in harassing Saville, did not commit acts 
that violated ‘‘some clearly established law,’’ and thus, the instructor 
was entitled to qualified immunity for the Fourteenth Amendment 
aspect of Saville’s claim.%*° 

Similarly, Aldrich v. Knab™ also illustrates that the type of violation 
at issue determines whether the defendant can claim qualified immu- 
nity. Chris Knab, the station manager at the University of Washington’s 
radio station, asserted that he was entitled to qualified immunity from 
liability for violating the First Amendment rights of several station 
volunteers, whom Knab had terminated from their positions.“? Knab 
had fired five volunteers because they publicly criticized his proposed 
changes at the station. However, the district court concluded that only 
three of the terminations violated the volunteer’s First Amendment 
rights: Alexis Edwards who was terminated for drafting a letter to send 
to listeners; Julie Wroble who was terminated for making a negative 
comment about the station; and Michael Fuller, who was terminated 
for stating on-air, in response to listeners’ inquiries, that he was not 
participating in a station fund-raiser ‘‘as a matter of conscience.’’%** 

In evaluating Knab’s claim for immunity, the District Court for the 
Western District of Washington first noted that Knab would not be 
entitled to claim immunity if he violated a clearly established right, 
and if he should have been aware that his conduct violated that right.* 
The court then analyzed the three employees’ situations separately. In 
the case of Edwards, the court determined that Knab was not entitled 
to immunity because Edwards’ First Amendment rights clearly were 
established and because Knab could not have believed reasonably that 
Edwards’ termination was constitutional. With regard to Wroble and 
Fuller, however, the court held that Knab was entitled to claim qualified 
immunity. The court found that, since the legal distinction between 
programming matters and employee criticism was ambiguous before 
this decision, Knab could not be held responsible for knowing the First 
Amendment implications of his actions.** 





939. Id. at 1532-33. The court noted that, generally, Equal Protection violations require 
evidence of intent to discriminate, but that Title VII violations do not. Thus, the court 
could not say that the laws were equivalent. 

940. Id. at 1533. 

941. 858 F. Supp. 1480 (W.D. Wash.), rev’d on other grounds, 36 F.3d 1102 (9th Cir. 
1994). 

942. 858 F. Supp. at 1499. 

943. Id. at 1497-99. For a more detailed discussion of the court’s reasoning regarding 
the First Amendment violations, see Section II.A.1.b., supra pages 384-387. 

944. Id. at 1500. 

945. Id. at 1500-01. 

946. Id. at 1501. 
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Finally, public employees who share the same job titles or respon- 
sibilities might not necessarily be able to share equally in the qualified 
immunity defense. Rather, each individual’s conduct must be evaluated 
to determine whether the requirements for allowing the qualified im- 
munity defense apply. In Aldridge v. De Los Santos,’ for example, 
members of a faculty panel, which was convened to investigate charges 
of academic improperies brought against several members of the faculty 
at the University of Texas-Pan American (UTPA), asserted the defense 
of qualified immunity in an action brought by the investigated faculty 
for defamation, tortious interference with contract, and negligent in- 
fliction of emotional distress. The trial court denied the defendants’ 
motion for summary judgment based on the defense of qualified im- 
munity. The defendants then brought this interlocutory appeal.** 

The Court of Appeals of Texas affirmed the trial court’s decision as 
to all but one of the defendants. The issue for the court on appeal was 
whether the defendants had acted within the scope of their authority 
as members of a panel convened to commence an investigation on 
behalf of the public university.“° With regard to one member of the 
panel, who had submitted an affidavit stating that he had abstained 
from all proceedings regarding the censure of the investigated faculty, 
the appellate court concluded that, because he had not acted at all in 
the censure proceedings, he could not have acted outside the scope of 
his authority as a member of the panel, and thus, was entitled to 
summary judgment in his favor based on a defense of qualified im- 
munity.*° With regard to the other members of the panel, however, 
the court found that there existed material issues of fact regarding 
whether the panel members’ decision to censure the investigated faculty 
members was outside the scope of panel’s official duties. Conse- 
quently, the appellate court denied these defendants’ motions for sum- 
mary judgment, and affirmed the trial court’s decision.®*? 





947. 878 S.W.2d 288 (Tex. Ct. App. 1994). 

948. Id. at 290-93. 

949. Id. at 294. 

A similar issue was raised in Gardner v. Holifield, 639 So. 2d 652 (Fla. Dist. Ct. App. 
1994), in which the court reversed a grant of summary judgment based on qualified 
immunity for the defendant physician, an employee of a state university, on the grounds 
that it was for the jury to decide whether the physician was acting outside the scope of 
his university duties when he treated a student who ultimately died. The court stated 
that, if the jury found that the physician acted outside the scope of his university duties, 
then he would not be entitled to qualified immunity. Id. at 656-57. For a discussion of 
the facts of this case, see Section IV.A.3., supra pages 443-444. 

950. Aldridge, 878 S.W.2d at 297. 

951. Id. The court noted that each of the affidavits submitted by these defendants 
contained mere legal conclusions, unsupported by facts, that they were acting within the 
scope of their official duties when they voted to censure the faculty members. Id. at 298- 
302. 

952. Id. at 302. 
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In Lassiter v. Alabama A&M University,®** the first of the two Elev- 
enth Circuit cases decided in 1994, Albert Lassiter brought suit against 
the Alabama A&M University and the members of the University’s 
Board of Trustees in their individual and official capacities alleging 
violation of his due process rights.°* Lassiter, a university employee, 
had been discharged without a hearing. The trial court recognized that 
Lassiter was entitled to due process only if he had a legitimate expec- 
tation of continued employment that rose to the level of a property 
right.°*> The individual defendants moved for summary judgment on 
the grounds that they were entitled to qualified immunity.°* The trial 
court granted the motion and Lassiter appealed. 

Analyzing the facts in light of the three basic principles of qualified 
immunity, the appellate court concluded that the University officers 
did not have clear notice that Lassiter had a property interest in a 
continued expectation of employment.*””? The university officials thus 
might not have been aware that they were violating federal law by their 
actions. Consequently, the court held that the defendants were entitled 
to qualified immunity.°* 

In the other Eleventh Circuit Case, Alexander v. University of North 
Florida, the parents of David Coleman alleged that the University of 
North Florida (UNF) and several UNF officials*® had violated Coleman’s 
due process rights to life and liberty by failing to protect him against 
the known threats of another student.** In 1988, Coleman first reported 
to UNF that he was being threatened by Margaret Haywood. In April 
of 1989, Haywood attacked Coleman in the UNF library, and as a result, 
Haywood was suspended for two months. When she returned to 
school she continued to threaten Coleman. Coleman reported these 
threats, and UNF agreed to protect him. In December of 1989, Haywood 
shot and killed Coleman as he entered a classroom. Coleman’s parents 
argued that UNF and certain University officials had a duty to protect 
Coleman from Haywood, and that in failing to due so, they had deprived 
him of his Fourteenth Amendment rights.°* The University officials 
moved for summary judgment on the grounds that they were entitled 
to qualified immunity. The district court denied the motion on the 





953. 28 F.3d 1146 (11th Cir. 1994). 

954. Id. at 1149. 

955. Id. at 1148. 

956. Id. at 1149. 

957. Id. at 1152. At the time of Lassiter’s discharge, Alabama law had not established 
that the continued expectation of employment was a property interest. 

958. Id. at 1151-52. 

959. 39 F.3d 290 (11th Cir. 1994), cert. denied, 115 S. Ct. 1699 (1995). 

960. The individual defendants were: Adam Herbert, President of the University of 
North Florida, Thomas C. Healy, Otis Halloway Owens, and Doug Covey. 39 F.3d at 
290. 

961. Id. at 291. 

962. Id. 

963. Id. 
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grounds that a special relationship may have existed between Coleman 
and the University that would have given rise to a duty to protect 
him. The UNF officials appealed. 

Citing the rule that it had set out in Lassiter, the Eleventh Circuit 
then recognized that government officials can be held liable only if the 
plaintiffs show that the officials’ acts violated clearly established law.** 
Consequently, Coleman’s parents had to point to pre-existing law that 
would compel the conclusion that, in 1989, UNF officials had a duty 
to protect Coleman from the violent acts of Haywood.** Since Coleman’s 
parents did not cite any case that clearly supported this conclusion, 
the court determined that the individual defendants were entitled to 
qualified immunity.’ 

Several other courts also decided qualified immunity cases within 
the college and university setting. The majority of these cases were 
resolved using principles similar to those used by the Eleventh Circuit. 
The cases tend to turn on the third prong of the Eleventh Circuit’s test, 
namely, whether the law was so clearly established at the time of the 
alleged harm that the official should have been aware of it. This puts 
courts in the awkward position of declaring that they, in fact, clearly 
have set forth the law. Furthermore, it makes college and university 
officials responsible for understanding the complicated body of laws 
that their actions implicate. 

In Westmoreland v. Washington, for example, Paul Westmoreland 
and Christopher Thorkildsen brought suit under 42 U.S.C. section 1983 
against a state college, the college president, and the college’s director 
of student programs alleging that the defendants had deprived them of 
their First and Fourteenth Amendment rights. Westmoreland had 
been elected student body president by the students at South Puget 
Sound Community College. Thorkildsen was a student who had voted 
for Westmoreland. Westmoreland had been disqualified after an election 
committee discovered that he had violated three campaign rules.%”° 
Westmoreland appealed his disqualification to Jean Ford-Andrich, the 
director of student programs. After consulting with the Attorney Gen- 
eral, Ford-Andrich upheld the disqualification.*”1 Westmoreland and 
Thorkildsen sought an injunction that would have installed 
Westmoreland as student body president. The trial court denied the 
request for an injunction, dismissing all of the claims on the grounds 





964. Id. 

965. Id. 

966. Id. 

967. Id. at 292. 

968. 869 P.2d 71 (Wash. Ct. App. 1994). 

969. Id. at 73. 

970. Id. at 72. Westmoreland was disqualified for: making derogatory comments about 
the other candidate; campaigning in one spot for more than twenty minutes; and 
campaigning within 50 feet of a voting booth. Id. 

971. Id. 
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that the college did not control the student association election process, 
and thus, that the disqualification process did not amount to state 
action.°”2? Westmoreland and Thorkildsen appealed only the dismissal 
of their section 1983 claim against Ford-Andrich. 

On appeal, Ford-Andrich argued that she was entitled to immunity. 
She first analogized her role in the elections process to that of a judge 
or arbitrator, and maintained that absolute judicial immunity should 
apply to her.°”* The court rejected this argument, finding that, although 
Ford-Andrich did perform a judicial-type role, she was not subject to 
the procedural constraints that ensure that judges do not act unconsti- 
tutionally.°”4 

Ford-Andrich then argued that she should be entitled to qualified 
immunity. The court applied a two-part objective test that reflected the 
principles set out by the Eleventh Circuit. The court found that: the 
law governing the constitutional rights of college students engaged in 
the process of electing student officers was vague at best; and a 
reasonably competent official, having consulted the Attorney General 
as Ford-Andrich had done, would have acted no differently.°’> There- 
fore, the court held that Ford-Andrich was entitled to qualified im- 
munity and dismissed the claims against her. 

In Bakalis v. Golembeski,®”* Michael Bakalis brought an action under 
42 U.S.C. section 1983 against four members of the Board of Trustees 
of Community College District No. 54 of Illinois for terminating him 
without due process.°”? The Board had voted to remove Bakalis from 
his position as President and Chief Executive Officer of Triton College 
after holding a Board meeting at which Bakalis was given an oppor- 
tunity to respond to charges that he was not carrying out his duties 
effectively.° Following his termination, the board provided Bakalis 
with a post-termination hearing that was conducted by three Board 
members, two of whom had voted earlier to dismiss Bakalis.°”® Bakalis 





972. Id. at 73. 
973. Id. at 74. 
974. Id. 


Although Ford-Andrich’s claim failed, in some recent cases courts have held that 
arbitrators are entitled to the affirmative defense of quasi-judicial immunity. See Wagshal 
v. Foster, 28 F.3d 1249 (D.C.Cir. 1994), cert. denied, 115 S. Ct. 1314 (1995); and Lythgoe 
v. Guinn, 884 P.2d 1085 (Alaska 1994). 

However, such a defense also requires that the public official: act within the course 
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withdrew from this proceeding, and the committee recommended to 
the Board that his termination be considered final.%° Bakalis then 
brought this action against the four Board members who had voted to 
terminate him, arguing that he did not receive an impartial adjudication 
of the issues prior to his termination. The defendants moved for sum- 
mary judgment on the grounds that they had met the requirements of 
due process, or in the alternative, that they were entitled to qualified 
immunity.’ The trial court denied the motion, finding that questions 
existed regarding the impartiality of the Board members. The court thus 
determined that summary judgment was inappropriate.%? The trial court 
also found that it was impossible to determine whether the members 
were entitled to qualified immunity until after it determined whether 
or not they were aware of what due process required.%** The Board 
members appealed this decision under the collateral order doctrine.™ 

The Court of Appeals for the Seventh Circuit found that it was clearly 
established at the time of Bakalis’ termination that due process pre- 
cluded a person who had prejudged an issue from sitting in final 
judgment on that issue.%® The court also found that the record did 
offer evidence that at least some of the Board members may have had 
preconceived ideas that kept them from impartially adjudicating the 
issue.°*° The court thus concluded that these issues of fact precluded 
summary judgment for the defendants on the issue of qualified im- 
munity.” The court then remanded the case for a determination of 
whether prejudice existed. 

In Cotnoir v. University of Maine Systems, Russell Cotnoir, a 
tenured professor and department chairman, brought an action against 
the University of Maine Systems, and Chancellor Robert Woodbury, 
President George Connick, and Provost Richard Randall under 42 U.S.C. 
section 1983, alleging that he had been denied due process in con- 
junction with the University’s decision to terminate his employment.* 
The University investigated Cotnoir and several of his colleagues in 
response to accusations that had been made by a fellow professor 
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984. Id. at 321-22. Bakalis argued that the court did not have jurisdiction since the 
qualified immunity issue did not meet the separability requirement of the collateral order 
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regarding Cotnoir’s alleged academic improprieties.°° After conducting 
an investigation and review of Cotnoir’s complaint, the University’s 
vice chancellor informed Connick that he would be terminated, and 
also that he could appeal the decision to the University’s Board of 
Regents.®' Cotnoir waived his right of appeal, and instead brought this 
action, alleging that the individual defendants had deprived him of 
due process.°? The individual defendants then moved to dismiss on 
the grounds of qualified immunity.®* The trial court denied the motion 
and the defendants appealed. 

The Court of Appeals for the First Circuit began its analysis of the 
defendants’ qualified immunity defense by reciting the rule that a 
government official performing a discretionary duty is entitled to qual- 
ified immunity from civil liability as long as a reasonable official in 
the same position would not have been aware that the conduct violated 
a clearly established right.°% Thus, the court first had to determine 
exactly what process was due Cotnoir. The court noted that every 
tenured public employee is entitled to a hearing prior to termination, 
because tenure is a property right protected by due process. The 
employee also is entitled to notice of the charges, and the employer 
must explain the evidence against the employee and give the employee 
an opportunity to contest the evidence.** The individual defendants 
argued that they had satisfied this requirement, because they had 
notified Cotnoir of the nature of the charges against him.*® The First 
Circuit rejected this argument, however, finding that the defendants 
also had a duty to inform Cotnoir of the action they intended to take 
against him.*”” The court concluded that the decision whether or not 
to terminate Cotnoir went to the heart of the due process concern 
regarding the deprivation of property. The court thus determined that 
the individual defendants should have been aware that Cotnoir had a 
right to know that they were contemplating terminating his employ- 
ment.* 

The court also examined the individual defendants’ failure to provide 
Cotnoir with the evidence they had against him. The court found that 
Cotnoir had no way of knowing what the evidence against him was, 





990. Id. The investigation began in response to a letter from Professor Ronald Norton. 
Norton complained that a student in Cotnoir’s department had received 56 credits without 
having attended class and that this student was registered as a Maine resident when in 
fact he lived in Louisiana. Id. 
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and therefore, he could not have evaluated how serious the action 
against him might be.% The court found that a reasonable official 
should have known that, without this evidence, Cotnoir could not 
defend himself effectively, and therefore, was being deprived of due 
process. 1° 

The individual defendants also argued that Cotnoir’s due process 
rights were not violated because post-termination review procedures 
ensured that Cotnoir’s termination was appropriate. The court rejected 
this argument, however, finding that a post-termination procedure could 
not compensate for an inadequate pre-termination procedure. The 
court thus held that there was adequate evidence to support the con- 
tention that the defendants should have known that what they were 
doing violated Cotnoir’s rights.*°? Consequently, the First Circuit af- 
firmed the district court’s decision denying the defendants qualified 
immunity. 

In Cummins v. Campbell,’ a group of students brought an action 
against Oklahoma State University (OSU) and its Board of Regents, 
seeking declaratory and injunctive relief after the University had sus- 
pended the showing of the controversial film ‘“‘The Last Temptation of 
Christ.’’° The Regents originally had scheduled the movie to be shown 
on October 19, 1989. However, the Regents suspended the decision to 
show the movie until they could be advised by legal counsel regarding 
their concerns about religious entanglement.’ In early October, before 
a final decision had been made, the students filed for a preliminary 
injunction that would allow them to show the film. The district 
court denied the injunction, deferring a final ruling until after the 
Regents had made a final decision. Ultimately, the Regents decided 
tc lift the ban and the movie was shown as scheduled.’ The students 
then amended their complaint, seeking nominal damages from the 
regents in their individual capacities and requesting attorney’s fees.’ 
The Regents moved to dismiss on the grounds that they were entitled 
to qualified immunity, and the district court granted the Regents’ 
motion.?°° 
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In order to overcome the defense of qualified immunity, the Court of 
Appeals for the Tenth Circuit noted that the plaintiffs initially had to 
show both that the Regents’ conduct violated the law, and further, that 
the law was clearly established at the time they violated it." If the 
plaintiffs satisfied this burden, the usual burden of proof for summary 
judgment would apply. The students alleged that the Regents had 
violated their First Amendment rights by engaging in content-based 
censorship.’°? The Regents countered that the law at the time was not 
so clearly established that they should have known that delaying a 
decision and seeking the advice of legal counsel would infringe on the 
students’ rights.1°"? The students then contended that Widmar v. 
Vincent*** clearly established the law that governed the Regents’ ac- 
tions.15 The appellate court distinguished this case from Widmar, 
however, by noting that this case presented a higher likelihood that 
the University could be viewed as sponsoring the film. The court then 
pointed to the fact that the group running the film received funding 
from the University, and that University officials were active in sched- 
uling films.1* Accordingly, the court found that the law was not 
clearly established and that the Regents had acted reasonably in seeking 
the advice of counsel.’°” The court thus affirmed the dismissal of the 
students’ complaint against the individual Regents. 

The students also argued that the Regents had violated their rights 
by conducting a prior restraint of protected speech. While the court 
acknowledged that the law governing prior restraint clearly was estab- 
lished,’°* the court found that the students had failed to meet their 
burden of proof. The court concluded that, since there were indications 
that the speech may in fact have been sponsored by the Regents, the 
Regents had done nothing more than participate in self-censorship, 
which does not infringe on the students’ rights.1°"° The court thus held 
that the Regents had no reason to suspect that their conduct violated 
the law, and thus, the court affirmed the dismissal of this claim. 

In Epps v. Duke University,°° Hamlet Epps and other survivors of 
Dora Epps McNair brought an action against Duke University, its 





1011. Id. 

1012. Id. at 851. 

1013. Id. 
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95 S. Ct. 1239 (1975); and Freedman v. Maryland, 380 U.S. 51, 85 S. Ct. 734 (1965). 
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medical clinic, and several University physicians alleging that the 
autopsy performed on Dora exceeded the scope of consent and resulted 
in mutilation of her body.’ They sought compensatory and punitive 
damages. Russell Hjelmstad, the Durham County, North Carolina Med- 
ical examiner, moved to dismiss the claims against him on the grounds 
that he was immune from suit because he was acting in his official 
capacity at the time of the autopsy.*°?? The trial court denied his motion, 
finding that Hjelmstad was not entitled to immunity because the plain- 
tiffs were suing him in his individual capacity and because the plaintiffs 
had alleged that he was acting outside the scope of his duties.‘ 
Hjelmstad appealed this ruling on the grounds that the trial court had 
erred by entering conclusions of law that Hjelmstad was acting outside 
of his authority, and that the court had erred in denying his motion to 
dismiss on the grounds of qualified immunity. 

With regard to Hjelmstad’s first argument, the North Carolina Court 
of Appeals noted that a trial judge may enter conclusions of law when 
making preliminary orders, provided that the conclusions are supported 
by findings of fact.1°?> Examining the trial court’s order, the appellate 
court found that the trial court did not substantiate its conclusions with 
findings of fact. Accordingly, the court vacated the portions of the trial 
court’s order that contained the conclusions of law that Hjelmstad acted 
outside his authority and was not entitled to immunity.1°6 

The court next considered whether Hjelmstad was entitled to qualified 
immunity. The court noted that a public officer who is sued in his 
individual capacity is entitled to immunity unless his actions are 
‘“‘corrupt, malicious or outside the scope of his official duties.’’*°?” The 
court examined the plaintiffs’ complaint and determined that Hjelmstad 
was being sued in his individual capacity.*°?* The court then concluded 
that, since the plaintiffs had alleged that Hjelmstad acted outside of 
his official capacity, they had stated a claim against which Hjelmstad 
could not assert a qualified immunity defense. The court then re- 
manded the case to the trial court for further proceedings. 

In Williams v. Alabama State University,‘°° Patrice Williams brought 
an action under 42 U.S.C. section 1983 against the Alabama State 
University, its Board of Trustees, Clifford Bibb, who was chairman of 
her tenure review committee, Roosevelt Steptoe, who was Vice Presi- 
dent for Academic Affairs, and Alma Freeman, who was Dean of the 
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University College, alleging violations of her First and Fourteenth 
Amendment rights. Williams claimed that she had been denied tenure 
and then was terminated after she had criticized a textbook written by 
Bibb and had questioned its suitability for classroom use.’ Williams 
alleged that she was more qualified for tenure than many other em- 
ployees to whom the University had granted tenure.’? She sought 
monetary damages, including costs and attorneys fees, as well as 
injunctive relief directing the defendants to reinstate her and grant her 
tenure. The defendants moved to dismiss on several grounds. 

First, the defendants argued that they were protected by Eleventh 
Amendment immunity, and thus, the suit should be dismissed. The 
court, finding that even Williams herself seemed to concede that the 
University was entitled to Eleventh Amendment immunity, thus dis- 
missed the claims against the University.1°** The court then examined 
the possibility of extending that immunity to the Board of Trustees, 
and determined that the Eleventh Amendment proscribed a suit against 
the Board as an entity.1°* Accordingly, the court dismissed the claims 
against the Board. The court, however, refused to use the Eleventh 
Amendment to bar the suit against the individual defendants in their 
official capacities. The court held that these individuals were not 
entitled to immunity from Williams’ claim for injunctive relief.1%> 

Bibb, Steptoe, and Freeman then argued that, although they did not 
have Eleventh Amendment immunity, they should be entitled to im- 
munity under the Alabama Constitution.’°* Williams countered that 
extending immunity to these defendants based on the state constitution 
would render the federal courts powerless to enforce the federal law 
against the states.1°” The court agreed that the Alabama Constitution 
did not grant immunity to the individual defendants.** To hold oth- 
etwise, the court explained, would give states the power to nullify 
congressional legislation. 1° 

Finally, the defendants argued that Williams’ complaint was inade- 
quate because she failed to plead with sufficient specificity, and thereby 
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impaired the defendants’ ability to assert a qualified immunity de- 
fense.’*° The court noted that the Eleventh Circuit, among others, 
requires that plaintiffs making section 1983 claims meet a heightened 
standard of pleading in order to survive a motion to dismiss.’“! This 
standard requires that the plaintiff plead facts that put defendants on 
notice of the claim and give government officials enough information 
to seek summary judgment on the grounds of qualified immunity.” 
The court concluded that Williams had not met this standard because 
she failed to plead with ‘‘specificity the form, content, context, and 
forum of all speech which she contends is protected ... .’’** The 
court also noted that Williams had failed either to plead facts that 
showed the connection between her termination and her exercising her 
free speech rights in criticizing the text or to plead that access to such 
facts was outside of her control.** The court granted Williams leave 
to amend her complaint to remedy these deficiencies. 

In Propst v. Bitzer,‘ Barbara and Franklin Propst alleged that they 
had been transferred from their positions at a research laboratory at the 
University of Illinois in retaliation for having exposed Donald Bitzer 
for misappropriating laboratory funds.** The Propsts argued that their 
transfer constituted a violation of the First Amendment and state law. 
The Propsts sued Bitzer, as well as three University administrators.’ 
The district court dismissed all of the Propsts’ claims, and the Propsts 
appealed. 

The Court of Appeals for the Seventh Circuit first affirmed the 
dismissal of Franklin Propst’s claim against the three administrators.’ 
In Elliott v. Thomas,’ the Seventh Circuit had ruled that these same 
three administrators were entitled to qualified immunity against the 
First Amendment claims of Barbara Propst. Since both Barbara and 
Franklin based their claims on the same set of facts, the appellate court 
affirmed the district court’s holding that the administrators were entitled 
to immunity.1°° 
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The appellate court then turned its attention to the Propsts’ First 
Amendment claim against Bitzer. The district court had granted sum- 
mary judgment to Bitzer on this claim, finding that the Propsts had 
failed to show that their transfers violated the First Amendment.‘ 
Applying the test established by the Supreme Court in Pickering v. 
Board of Education,’ the appellate court examined whether the Propsts’ 
interest in speaking out was outweighed by the interest of the state. 
The court found that, since the Propsts’ speech undeniably had dis- 
rupted the work environment in the laboratory, the University no longer 
could achieve its research goals.*°** Consequently, the court found that 
the Propsts’ transfers were justified and not in violation of the First 
Amendment.1°4 

The district court also had dismissed the Propsts’ actions for retali- 
atory discharge for the obvious reason that they continued to be em- 
ployed at the University.‘ The Seventh Circuit rejected the argument 
that, by virtue of their being transferred, the Propsts had been dis- 
charged constructively. The court found that the University had done 
nothing to make the Propsts’ work conditions so intolerable as to make 
them feel that they had to resign.1°* In fact, the Propsts had retained 
their salaries and had received increases on schedule.’*”’ Consequently, 
the appellate court affirmed the district court’s decision and dismissed 
all claims. 

Finally, in Walton v. Alexander,’** Joseph Walton, the parent of a 
student at the Mississippi School for the Deaf, sued Alma Alexander, 
the superintendent of the school, for violations of 42 U.S.C. section 
1983, arising from alleged sexual assaults committed against Walton’s 
son by another student. Walton alleged that the superintendent violated 
his son’s rights by failing to protect him from the assault.1°° 

Alexander moved for summary judgment based on qualified immu- 
nity. The district court denied her motion, but the Fifth Circuit reversed 
on interlocutory appeal, finding that Alexander was protected from suit 
by qualified immunity. ‘‘State officials are protected by qualified im- 
munity for alleged constitutional torts if their conduct does not violate 
clearly established law effective at the time of the tort.’’?°°° Alexander 
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offered evidence that, after Walton’s son told her of the first assault, 
she had assigned the two students to separate dormitories until budget 
cuts forced them into the same building. However, Alexander then 
gave Walton’s son a room with a private bathroom. She also provided 
counseling and medical treatment, and reported the incident to the 
Department of Welfare as required by law.'%! Thus, Alexander did not 
violate the law in effect at the time, and had acted reasonably to protect 
Walton’s son. 

The appellate court then noted that the Due Process Clause might 
require a state or its officials to protect the life, liberty, and property 
of persons within its borders against the actions of private persons if a 
special relationship exists between the state and the individual. The 
court did find that such a special relationship existed, thus giving rise 
to a duty to protect, because the school provided ‘‘residential special 
education,’’ and the student was in the custody of the school at the 
time of the assault.1°** Nevertheless, the court found that Alexander 
had not breached this special duty to protect the student. The court 
noted that the liability of school officials arises only when a student 
shows that an official, by action or inaction, demonstrated deliberate 
indifference toward the student’s constitutional rights. Walton could 
not prove this deliberate indifference because Alexander’s actions were 
objectively reasonable, even if ultimately ineffective in stopping the 
assaults.‘ Thus, because Alexander did not breach her duty predicated 


on the special relationship, she was shielded from suit by qualified 
immunity. 


C. Governmental Immunity Generally 


Governmental immunity protects state government entities and offi- 
cials from suit in state court. Governmental immunity arose from the 
right of sovereign immunity, which is the idea that, by virtue of its 
sovereignty, a state could do no wrong. Although the term ‘‘sovereign 
immunity”’ still is used, the idea has come to be looked upon with 
disfavor.1°°* The term ‘‘governmental immunity’’ has become more 
popular since it is seen to imply only the idea that some of the entities 
of a state are granted immunity from suit as a matter of practical 
necessity.’°°” Governmental immunity carries with it the idea that gov- 
ernmental officials should not use their immunity as an opportunity to 
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avoid abiding the law.*°** Governmental immunity can exist only as a 
function of a state constitutional provision or pursuant to a legislative 
immunity act.°° The state’s immunity is absolute except as its legis- 
lature and constitution provide. 

The college and university cases from 1994 suggest that state insti- 
tutions have little, if any, difficulty convincing courts that they are 
entitled to share in the state’s governmental immunity. The biggest 
threat to the governmental immunity enjoyed by these institutions is 
the creativity of the plaintiffs. Many of the cases from 1994 show 
plaintiffs contorting their claims in order to squeeze them into the 
constitutional or legislative exceptions. Where governmental immunity 
is at issue, college and university lawyers are most likely to find 
themselves arguing over whether or not the state intended to waive 
immunity to the plaintiff’s suit. 

In Anderson v. Eichner,’°” the Oklahoma Supreme Court combined 
two related cases for resolution of the same issue. Both cases presented 
the court with the question whether the Governmental Tort Claims 
Act?°”! shields faculty physicians and interns participating in teaching 
programs at a state university hospital from tort liability in medical 
malpractice suits.’? The first case arose when Henry Richard died 
from complications stemming from surgery to place a catheter into his 
jugular vein.°? Richard’s medical care was administered by Edward 
Eichner, a professor of medicine at the University of Oklahoma Health 
Sciences Center, and by Randy Morgan and Lee Serbousek, two student 
interns.‘°’* Richard’s family brought a wrongful death action for medical 
malpractice against the three physicians. The physicians moved for 
summary judgmert, claiming immunity under the state’s Government 
Tort Claims Act.‘°’5 The trial court granted the motion and Richard’s 
family appealed.*°6 
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In the other case, Uttara Karnik Bhat became comatose and then died 
after undergoing heart surgery at the same University hospital.’ Her 
family brought a medical malpractice action against the two faculty 
physicians who performed the surgery, John Harvey and Eliot Schecter, 
and against the three resident physicians who also were in the operating 
room, Jatin Amin, Nicholas Twindale, and Sunil Lulla.*°’* These phy- 
sicians also moved for summary judgment based on their immunity 
from liability. The trial court granted their motion and Bhat’s family 
appealed. 

The Oklahoma Supreme Court acknowledged that the cases at hand 
presented difficult questions of statutory interpretation. The Govern- 
mental Tort Claims Act relieves government employees of liability when 
they are acting within the scope of their employment.’°”? The confusion 
arises, however, in trying to determine when teaching physicians should 
be understood to share in that immunity. The act states that physicians 
are entitled to immunity when they are engaged in an administrative 
or teaching capacity.*° They are not entitled to immunity, however, 
when they are not engaged in an administrative or teaching capacity 
or when they are practicing medicine or providing medical treatment.’ 
Thus, the cases facing the court posed difficult questions since the 
doctors were involved both in teaching and in practicing medicine at 
the time the alleged torts occurred. 

The plaintiffs argued that the legislature intended for physicians to 
be liable for their conduct whenever they administered medical treat- 
ment.'°°? The court agreed with this interpretation, finding that the 
wording of the Act reflected a clear legislative intent to exclude from 
immunity physicians practicing medicine.*®* The doctors argued that 
the Act instead should be read as limiting the state’s liability.‘ The 
court rejected this argument, finding that it was inconsistent with other 
sections of the Act in which the state carefully had created exceptions 
to its own liability.1°°° The court also found that the physicians’ inter- 
pretation of the statute failed to account for the sections of the Act that 
limit the liability of resident physicians.’ 

The physicians argued that, under the court’s interpretation, the Act 
resulted in the arbitrary and capricious treatment of similarly situated 
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individuals, since it made them the only state employees personally 
liable for tortious conduct.’°°” According to the doctors, this violated 
the Equal Protection Clause. The court rejected this argument, however, 
finding that when a non-fundamental right—such as the right to be 
free from tort liability—is at stake, a classification is constitutional as 
long as it is based on a legitimate state interest.*°* Applying that rule 
to this case, the court determined that it was within the legislature’s 
power to manipulate the body of tort law to advance the public good. 
The court thus concluded that the physicians could be held liable for 
injuries resulting from the negligent provision of medical care. The 
court remanded both cases for trial on the merits.’ 

Board of Regents of the University of Minnesota v. Reid*™ illustrates 
immunity from suits for defamation. Kenneth Reid, a tenured professor, 
and Jozef Tylko, a visiting professor, brought suit against the University 
of Minnesota, its Board of Regents, and several individual officials, 
alleging defamation, fraudulent inducement, and violation of the Min- 
nesota Data Practices Act.1°? The University had conducted an inves- 
tigation into the research center at which both Reid and Tylko were 
employed. The investigators “uncovered evidence that the professors 
wrongfully had retained control of technologies that they had developed 
at the center.‘ The University filed suit against the professors and 
held a press conference at which it distributed copies of the complaint 
against the professors.'°** Remarks made at the press conference as well 
as later comments to reporters suggested that the professors had com- 
mitted civil and criminal fraud.’°* The professors then brought this 
action against the defendants. The individual defendants moved for 
summary judgment, claiming that they were entitled to absolute im- 
munity against the defamation claim.’°* The defendants also moved 
for summary judgment on the other two claims. The district court 
denied the motions and the defendants appealed. 

The Minnesota Court of Appeals recognized that, under the state 
constitution, the University is considered an arm of the state, and as 
such, is entitled to share in all of the state’s immunities.” Minnesota’s 
statutory immunity* typically has been extended to bar defamation 
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suits against the state. Thus, the court concluded that the University 
and its officials normally are absolutely immune from suit for defa- 
mation.’ Applying this rule to the facts of this case, the appellate 
court found that, since the administrators were speaking in their official 
capacities on a matter of public concern, they had absolute immunity 
from liability arising from the statements they made to the press.1™™ 
Since the University also had immunity, the court concluded that the 
trial court erred in denying summary judgment for the defendants with 
regard to the defamation claim.*™™ 

In Glasier v. Florida Board of Regents,’* June Glasier brought suit 
against the University of Florida after she was injured in a fall in a 
University classroom." The classroom in which Glasier had been 
injured had chairs and tables in it that had been arranged in aisles. At 
the end of the center aisle was a fifteen-inch vertical drop with no 
stair.1*°* Unaware of this condition, Glasier stepped off of the drop and 
was injured. Glasier alleged that, in setting up the room, the University 
had created a dangerous condition of which it had a duty to warn." 
The University moved to dismiss on the grounds that it was entitled 
to sovereign immunity. The trial court found that Glasier’s complaint 
amounted to a ‘‘failure to redesign’’ claim.*’ Since failure to upgrade 
or improve facilities falls within the protection of sovereign immunity, 
the trial court dismissed the action.” 

In evaluating Glasier’s appeal, the Florida District Court of Appeals 
reversed. The court found that a reasonable finder of fact could conclude 
that the University was negligent in creating an aisle that ended in a 
sharp vertical drop.*°* Such a hazard, the court noted, would create 
an operational-level duty to warn. Since the state’s sovereign immunity 
did not extend to operational-level cases, the court decided that Glasier 
should be given a chance to try her case on its merits." 

In Raymond v. Goetz,’"*° Kathleen Raymond brought suit against the 
Board of Trustees of the University of Illinois and the College of 
Veterinary Medicine of the University of Illinois alleging breach of 
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contract regarding the care of her dog at the College’s veterinary 
school.""* The trial court dismissed Raymond’s claim for lack of subject 
matter jurisdiction, finding that the state’s court of claims has exclusive 
jurisdiction to hear suits involving the University.‘ Raymond ap- 
pealed. 

The Illinois Court of Appeals began by examining the doctrine of 
sovereign immunity and the Court of Claims Act,’** which gives the 
court of claims exclusive jurisdiction over ‘‘cases sounding in tort’’ 
against the University.‘* The court then recognized that sovereign 
immunity typically has been understood to extend to contract disputes 
when the state is the defendant.’"*® The appellate court thus reasoned 
that the state court of claims would have exclusive jurisdiction if the 
University shared in the state’s immunity.’*’® 

Raymond argued that the University should not be considered part 
of the state for purposes of applying governmental immunity, because 
the Court of Claims Act reveals a clear legislative intent to shield the 
University only from tort liability.1” The appellate court rejected this 
argument, however, on the ground that the ‘‘arm of the state’’ analysis 
governs which governmental entities are entitled to immunity.**** Using 
this test, the court previously had determined that the Board and the 
Medical College should be considered arms of the state for the purpose 
of immunity.‘® The court thus concluded that the University was 
immune from any action that had been filed in the state circuit court,*?”° 
and affirmed the dismissal of Raymond’s claim.**”* 

In Kimps v. Hill,*?? Renee Kimps brought an action for negligence 
against Professor Leonard Hill, Jayfro Corporation, and Allen Kursevski. 
Kimps alleged that her foot was injured when a Jayfro volleyball 
standard fell on it during Professor Hill’s class in physical education 
for future teachers.’2* Two years earlier, Kursevski, a University safety 
officer, had investigated a similar accident. Following that incident, 
Kursevski had rejected the suggestion of a fellow employee that the 
poles should be bolted to the standards.’** The trial court found that 
Kimps and Jayfro each were ten percent negligent, while Kursevski was 
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thirty-five percent negligent, and Hill was forty-five percent negli- 
gent.'?5 The court also determined that Kursevski was entitled to public 
officer immunity, and thus, did not enforce the judgment against him. 
Hill appealed, and Kimps and Jayfro cross-appealed. 

In assessing Hill’s and Kursevski’s claims of immunity, the Wisconsin 
Court of Appeals set out the general rule that public officers are assumed 
to have immunity. They are denied immunity only if the plaintiff can 
show that: (1) the officer’s duty is ministerial; (2) there exists a known 
present danger of such force that the time, mode, and occasion for 
performance is evident with such certainty that nothing remains for the 
exercise of judgment and discretion; and (3) the public officer’s chal- 
lenged decision involves the exercise of discretion but the discretion 
exercised does not require the application of law to facts.*?* Using this 
guideline, the court separately evaluated the issue of immunity for Hill 
and Kursevski. 

Both Kimps and Jayfro had argued that Hill was not entitled to 
immunity. They maintain that Hill had a ministerial duty to provide 
safe equipment for his students. The court rejected this argument, 
finding that ministerial duties are duties for which the law imposes 
the time, mode, and occasion for performance.” Since there was no 
law that required Hill to check the volleyball equipment, the court 
concluded that this duty was discretionary.‘* Kimps and Jayfro then 
argued that Hill’s conduct should fall into the third of the exceptions 
to immunity. They contended that the discretion not to check equipment 
is not governmental, and therefore, that it is an exception to the rule." 
The appellate court, however, noted that the distinction between gov- 
ernmental and professional discretion has been recognized in cases of 
medical malpractice only." In this case, the court explicitly declined 
to extend the logic of those cases to different factual situations. The 
court thus held that Hill was entitled to immunity. 

Turning to an analysis of Kursevski, Kimps and Jayfro argued that, 
in connection with the earlier related accident, Kursevski had failed in 
his ministerial duty when he did not bolt the standards and poles.‘ 
The court also dismissed this argument, however, pointing out that 
Kursevski never was ordered to put the bolts in place.’**? Kimps also 
argued that Kursevski had failed in his duty to report the first accident 
to his supervisor.’** The court was not persuaded that such a duty 
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existed, however, and noted that even if it did, the court found no 
evidence that Kursevski had not reported the accident. The court thus 
concluded that Kursevski’s act was discretionary, and therefore, that 
he should be granted public officer immunity.‘ 

In Texas Southern University v. Federal Sign,1*** Federal Sign brought 
suit against Texas Southern University (TSU) for claims arising out of 
a contract between TSU and Federal Sign for the construction of 
basketball arena scoreboards.''** Federal Sign had submitted to TSU a 
formal proposal to build the signs. The University Board of Regents 
accepted Federal Sign’s proposal on February 3, 1989."°” Federal Sign 
was sent written confirmation and was instructed orally to begin con- 
struction. On September 5, 1989, however, TSU sent Federal Sign a 
second letter stating that its proposal was unacceptable, and that the 
University had awarded the contract to another party.1'** Federal Sign 
brought suit against TSU, alleging breach of contract. The trial court 
initially sustained the University’s plea that the suit was barred by 
sovereign immunity.’**® On rehearing, however, the court set aside that 
ruling and allowed the case to proceed to trial.‘*° The jury found for 
Federal Sign, and the trial court entered judgment on the verdict. TSU 
appealed the trial court’s ruling on the issue of immunity. 

The Texas Court of Appeals set out the basic principles of sovereign 
immunity. The court declared that a suit against a state institution is 
barred by sovereign immunity unless the state has waived both its 
immunity from liability and its immunity from suit.1*? The appellate 
court agreed with Federal Sign that when the state enters into a contract 
it waives its immunity from liability for breach of contract.? The 
court also concluded, however, that the state does retain its immunity 
from suit unless that immunity is waived explicitly.1** The appellate 
court then found that the legislature had not consented to suits against 
the University on breach of contract claims.’’** Consequently, the ap- 
pellate court reversed the trial court, and dismissed Federal Sign’s 
claim for lack of jurisdiction. 
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In Tyson v. Board of Regents of the University System of Georgia,'**® 
Ms. Tyson, a patient at the Medical College of Georgia Hospital, brought 
an action against the Board seeking damages for the attempted rape 
she suffered while she was recovering from spinal surgery in the 
University of Georgia’s medical hospital.*** Tyson alleged that the 
hospital had breached its oral contract to provide the security services 
for which she was charged in her hospital bill.**” The jury found for 
Tyson and the judge entered judgment. On appeal, the Georgia Supreme 
Court held that the Board had not waived its sovereign immunity by 
entering into the oral contract to provide security services for hospital 
patients, and thus, the court reversed and remanded the case to the 
trial court.’ On remand, the trial judge entered judgment for the 
Board. Tyson then filed a complaint alleging that the state’s use of 
sovereign immunity to avoid liability amounted to a taking of property 
which is condemned by the federal and state constitutions.’ The trial 
court again granted the Board’s motion to dismiss, and Tyson again 
appealed. 

The Georgia Court of Appeals affirmed the trial court’s ruling. The 
court reasoned that the legislature’s grant of immunity could not rise 
to the level of a taking.’*° On the contrary, sovereign immunity is a 
state constitutional right,’*** with which courts may not interfere. The 
court thus affirmed the ruling of the trial court and dismissed the 
complaint." ; 

Wright v. University of Utah’ illustrates the creative pleading that 
plaintiffs use to try to escape governmental immunity from suit. Clare 
Wright brought an action against the University of Utah, alleging that 
she had been assaulted and struck by a University employee. The 
University moved to dismiss on the grounds that it was immune from 
suit under the Utah Government Immunity Act,’ which immunizes 
government entities from suits arising out of assault and battery.'**> 
Wright argued that her claim should not fall within this exception to 
the state’s general waiver of immunity because (1) she was injured as 
a result of the University’s negligent hiring and supervision of the 
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employee and not as the result of the assault, (2) the assault was not 
committed in the course of a core government activity, and (3) the 
employee who struck her may not have been able to form the requisite 
mental intent to commit assault.15* The trial court judge dismissed the 
action with prejudice. Wright appealed, advancing the same arguments 
she had made to the trial court.1?°’ 

The Utah Court of Appeals first examined Wright’s argument that 
her injury had resulted from negligent hiring and supervision. Relying 
on Ledfors v. Emery County School District,1‘** the appellate court 
rejected Wright’s contention, finding that it simply was an attempt to 
evade the immunity statute by incorrectly recharacterizing the cause of 
her injury.**° 

The appellate court then rejected Wright’s contention that the act 
applied only to assaults actually committed in the course of govern- 
mental activities. The court determined that Wright’s argument created 
a distinction that simply did not exist in the law." The court reasoned 
that the legislature could not have intended to create such a distinction 
since that would mean that assaults by a great number of government 
employees would be subject to suit.1** 

The court then rejected Wright’s argument that the University should 
not be entitled to immunity since the employee may have lacked the 
requisite intent to commit an assault. The court found that Wright had 
failed to allege in her pleading facts that indicated that she was basing 
her theory of recovery on an unintentional hitting.***? The court found 
that Wright had been given ample time to amend her complaint and 
repeatedly had failed to do so. Thus, the court concluded that she 
should not now be afforded that opportunity.‘ The court went on to 
note, however, that, even if she amended her complaint, Wright’s theory 
still would not succeed. The court refused to create a distinction that 
would make governmental immunity turn on the tortfeasor’s state of 
mind at the time of the act.‘ Accordingly, the court held that the 
Utah Governmental Immunity Act barred Wright’s suit. 

Wright then argued that, if the Act did bar her action, the Act was 
unconstitutional because it deprived her of a remedy as provided in 
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the Utah Constitution. The court noted that this section of the state 
constitution is implicated only if a law denies a person the right to sue 
the government when it is performing a non-governmental function. 
Wright conceded that, as it was defined by the Act in 1993, almost 
any act undertaken by the government was a government function, 
including education. She argued, however, that the law as it stood 
prior to 1993 would have allowed her to sue, and thus, she was deprived 
of a common-law right of recovery. The court rejected this argument, 
however, pointing out that, although no cases had established that 
operating universities embodied a governmental function, public schools 
traditionally had been held to be immune from liability.1* Wright then 
argued that, even if the Act properly prevents recovery against the 
University, it still violates the constitution because it denies her a 
remedy against the individual defendant. Wright contended that the 
Act would allow her to recover only if she could show that the 
University employee acted with malice or fraud, which she claimed 
she would be unable to show.’’” The court dismissed this argument 
on the grounds that Wright could not claim to have been denied a 
remedy against an individual whom she did not sue.’ Thus, the court 
of appeals affirmed the trial court’s ruling dismissing Wright’s com- 
plaint. 

In another case of creative pleading, University of Texas Medical 
Branch at Galveston v. York," the Yorks brought suit against the 
University for failure to diagnose their son’s broken hip. Richard York, 
an in-patient at the University hospital, had broken his hip on August 
14, 1984.1!” The broken hip first was diagnosed by the University’s 
doctors on August 22, 1984. The Yorks alleged that the University’s 
failure to diagnose the problem for over a week caused their son to 
suffer severe pain, withdrawal, depression, and regression in his re- 
habilitation.**”? 

In order to sue the state, the Yorks had to bring their suit under the 
Texas Tort Claims Act, which stipulates the conditions for government 
waiver of sovereign immunity. In order to fit their suit within the act, 
the Yorks alleged a misuse of personal property on the part of the 
University. The Yorks argued that Richard’s medical records constituted 
personal property, and that the University had misused this property 
when the staff failed to document accurately on Richard’s medical 
records the events of August 14, as well as the observations of Richard’s 
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parents."!”? The jury returned a verdict for the Yorks. The trial court 
and court of appeals agreed that the medical records were personal 
property, and thus concluded that judgment could be entered against 
the state under the tort act. The University appealed, arguing that the 
medical records were not tangible personal property, and thus, that the 
University was entitled to governmental immunity against the claim."’”° 

On appeal to the Texas Supreme Court, the Yorks argued that their 
case should be governed by the Texas Supreme Court’s ruling in Salcedo 
v. El Paso Hospital District.1* In Salcedo, the plaintiff had been 
permitted to proceed on a malpractice claim against the state by alleging 
misuse of an electrocardiogram.’’”> The Yorks argued that, just as the 
doctors in Salcedo had misused the electrocardiogram, so had the staff 
at the University hospital misused Richard’s hospital records.’?”® The 
Texas Supreme Court rejected this argument, however, finding that, 
although the files themselves were tangible, the information, which 
was what actually allegedly was misused, was not tangible.’?”” Since 
the records were not tangible personal property, the court concluded 
that the University was entitled to government immunity from this 
suit.1!”® Therefore, the state supreme court reversed the lower courts 
and rendered judgment for the University. 

Finally, Board of Regents of the University System of Georgia v. 
Daniels"’”® illustrates that qualified immunity can be used to limit the 
damages for which a defendant can be held responsible. The Danielses 
brought a wrongful death action against the Regents, two employees of 
the University of Georgia, and a student at Fort Valley State College. 
They were awarded a $1.5 million judgment,***° which the defendants 
appealed. The University claimed sovereign immunity from suit. The 
Georgia Court of Appeals reversed the trial court’s decision against the 
two employees, but upheld the judgment against the other two defen- 
dants, finding that the University was not entitled to sovereign im- 
munity in this action.’ 

On a motion to limit the amount of the judgment, the Regents 
acknowledged that they had waived their sovereign immunity to the 
amount of $250,000, by virtue of having purchased an insurance pol- 
icy.1*2 The Regents also acknowledged that they had another insurance 
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policy, but argued that the student was not covered under this second 
policy, and consequently, that their liability should be limited to 
$250,000.1*3 The trial court rejected this argument and denied the 
motion. The Regents appealed. 

The Supreme Court of Georgia then ruled that the Danielses had the 
burden of establishing both that an additional policy existed and that 
the policy covered their claim. While the court found that there was 
no dispute about the existence of the policy, the court ruled that a 
dispute existed as to whether or not the Danielses’ claim was cov- 
ered.'*** The court thus remanded the case to the trial court for reso- 
lution of this issue. 


VI. Crtvit PROCEDURE 


A. Personal Jurisdiction 


The Due Process Clause of the United States Constitution permits a 
state to exercise personal jurisdiction over a party to a lawsuit if the 
party has ‘‘certain minimum contacts [with the forum state] . . . such 
that the maintenance of the suit does not offend ‘traditional notions of 
fair play and substantial justice.’’’*** This ‘‘gives a degree of predict- 
ability to the legal system [by allowing] potential defendants to structure 


their... conduct with some minimum assurance as to where that 
conduct will and will not render them liable to suit.’’**6 

The more interesting cases involving personal jurisdiction issues often 
involve the application of a state’s long-arm statute to determine whether 
a court can exercise specific jurisdiction over a defendant.*’ Specific 
jurisdiction over an out-of-state defendant generally can be had only 
“if the defendant has ‘purposefully directed’ his activities at the resi- 
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the forum and the plaintiff’s cause of action. 

‘General jurisdiction’ refers to every other way in which a court might establish 
jurisdiction over a defendant, for example, domicile, presence, and consent. The most 
interesting general jurisdiction cases are those in which a non-resident defendant’s 
contacts with a jurisdiction are so substantial and pervasive as to justify requiring the 
defendant to answer to suit in that jurisdiction even in the absence of a nexus between 
the defendant’s actions in the forum and the plaintiff’s cause of action. On this question, 
see Arthur T. von Mehren and Donald T. Trautman, Jurisdiction to Adjudicate: A 
Suggested Analysis, 79 Harv. L. REV. 1121, 1136-44 (1966). See also Helicopteros 
Nationales de Colombia, S.A. v. Hall, 466 U.S. 408, 104 S. Ct. 1868 (1984). 
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dents of the forum, and [if] the litigation results from alleged injuries 
that ‘arise out of or relate to’ those activities.’’* 

The two cases addressed below show that different courts tend to 
approach the specific jurisdiction issue in a somewhat routine fashion, 
based on well-settled precedents. Nevertheless, the cases are instructive 
for the higher-education law practitioner. Massachusetts School of Law 
at Andover v. American Bar Association"® discusses the ability of a 
law school to assert personal jurisdiction over individuals involved in 
an adverse accreditation decision, and indicates that the ‘‘certain min- 
imum contacts’ language of International Shoe Company v. 
Washington"™** means more than just ‘‘possible’’ or ‘“‘presumed’’ con- 
tacts. Oregon v. Superior Court of Los Angeles’ presents a circum- 
stance under which personal jurisdiction over a state university can be 
had in the courts of another state, and indicates that principles of 
sovereign immunity and comity might not be sufficient to deny personal 
jurisdiction if ‘‘certain minimum contacts’’ are present. 

The personal jurisdiction issues in Massachusetts School of Law at 
Andover v. American Bar Association arose out of Massachusetts School 
of Law’s (MSL) antitrust suit against the American Bar Association 
(ABA).*** Initially, MSL filed suit against four organizations and twenty- 
two individuals associated with those organizations, alleging that they 
conspired to restrain trade in the provision of the service of a law 
school education. The individual defendants moved to have the 
claims against them dismissed for lack of personal jurisdiction.‘ The 
District Court for the Eastern District of Pennsylvania, applying Penn- 
sylvania’s specific jurisdiction statute," dismissed the claims against 
all twenty-two individual defendants for lack of either general or spe- 
cific personal jurisdiction.’ 





1188. Burger King, 471 U.S. at 472, 105 S. Ct. at 2181 (citing Keeton v. Hustler 
Magazine, 465 U.S. 770, 774, 104 S. Ct. 1473, 1478 (1984); and Helicopteros, 466 U.S. 
at 414, 104 S. Ct. at 1872). 

1189. 846 F. Supp. 374 (E.D. Pa.) [hereinafter MSL v. ABA IA], adhered to on 
reconsideration, 853 F. Supp. 843 (E.D. Pa. 1994) [hereinafter MSL v. ABA IB]; and 855 
F. Supp. 108 (E.D. Pa. 1994) [hereinafter MSL v. ABA IC]. 

1190. 326 U.S. 310, 66 S. Ct. 154 (1945). 

1191. 29 Cal. Rptr. 2d 909 (Ct. App. 1994). 

1192. For a discussion of the antitrust issues, see Section XIII.B., infra pages 855-857. 

1193. MSL v. ABA IA, 846 F. Supp. at 376. 

1194. These motions were decided in two separate cases. Twenty-one of the individual 
defendants filed together. Id. at 377. The twenty-second individual defendant filed a 
separate motion to dismiss for failure to state a claim, for lack of personal jurisdiction, 
and for improper venue. Id. at 376 n.1. The latter motion was addressed separately in 
MSL v. ABA IC, 855 F. Supp. 108 (E.D. Pa. 1994). 

1195. 42 Pa. Cons. Stat. ANN. § 5322(a) (1993). 

1196. MSL v. ABA IA, 846 F. Supp. at 380; MSL v. ABA IC, 855 F. Supp. at 112. 

General jurisdiction was not an issue in this case, because none of the 22 individual 
defendants was a resident of Pennsylvania, none was served in Pennsylvania, and none 
consented to be sued in Pennsylvania, as required by Pennsylvania’s general jurisdiction 


statute, 42 Pa. Cons. STAT. ANN. § 5301(a)(1) (1993). 846 F. Supp. at 377; 855 F. Supp. 
at 111. 
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Pennsylvania’s specific jurisdiction statute provides for jurisdiction 
“‘to the fullest extent allowed under the Constitution of the United 
States and may be based on the most minimum contact with [Pennsy]- 
vania] allowed under the Constitution of the United States.’’°” Citing 
the due process requirements of World-Wide Volkswagen Corporation 
v. Woodson," the district court declared, ‘‘{[D]ue process is satisfied 
when a cause of action is related to or arises out of the defendant’s 
purposeful contacts with the forum state .. . .’"® In other words, MSL 
had to allege with reasonable particularity the actions of each of the 
twenty-two individual defendants that occurred in Pennsylvania and 
that related to MSL’s alleged injuries. It was not sufficient that MSL 
merely assert that the individuals had some contact with Pennsylvania 
in the past, unrelated to the injuries allegedly inflicted on MSL. Rather, 
MSL had to prove a nexus between the defendants’ activities in Penn- 
sylvania and the harm that MSL allegedly suffered.12°° 

The court determined that MSL had not presented evidence that the 
individual defendants had performed specific acts in Pennsylvania that 
caused the alleged injuries. In fact, the court noted that the cause of 
action arose from the ABA’s denial of accreditation, which resulted 
from the application of ABA accreditation criteria by an ABA team that 
visited MSL in Massachusetts. The MSL faculty and students who 
allegedly were injured by the accreditation denial were in Massachu- 
setts. Furthermore, MSL suffered the alleged economic harms due to 
decreased enrollment in its programs in Massachusetts. Thus, the al- 
leged harms caused by the individuals involved in the accreditation 
process occurred, if at all, in Massachusetts, not in Pennsylvania.’?” 
Consequently, the federal court in Pennsylvania could not exercise 
personal jurisdiction over the individual defendants. 

MSL then offered another argument in support of its attempt to secure 
personal jurisdiction over the individual defendants. MSL contended 
that the court could exercise personal jurisdiction based on the four 
organizational defendants’ contacts with the forum state.’7°? MSL as- 
serted that the individuals conspired with the organizations, and that 
these conspiracies gave rise to the minimum contacts needed for specific 
jurisdiction.’2° The court did acknowledge that co-conspirator jurisdic- 





1197. 42 Pa. Cons. Stat. ANN. § 5322(b) (1993). See MSL v. ABA IA, 846 F. Supp. 
at 377; see also MSL v. ABA IC, 855 F. Supp. at 111. 

1198. 444 U.S. 286, 297, 100 S. Ct. 559, 567 (1980). 

1199. MSL v. ABA IA, 846 F. Supp. at 377; see also MSL v. ABA IC, 855 F. Supp. 
at 111. 

1200. Id. 

1201. Id. 

1202. The court did have personal jurisdiction over the four organizational defendants 
based on section 12 of the Clayton Act, 15 U.S.C. § 22 (1994), which authorizes an 
antitrust suit against a corporation to be brought anywhere the corporation transacts 
business. MSL v. ABA IA, 846 F. Supp. at 379 n.8. 

1203. MSL v. ABA IA, 846 F. Supp at 379. 
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tion might apply, but then noted that this theory required the same 
minimum contacts analysis as the court had performed for the individ- 
ual defendants. The court then found this theory of personal jurisdiction 
inapplicable as well, because MSL did not offer evidence that any of 
the individuals engaged in substantial acts in Pennsylvania in further- 
ance of the alleged conspiracy.’2* MSL subsequently filed a motion for 
reconsideration, asserting that it had evidence of the alleged co-con- 
spirators’ contacts with Pennsylvania.’7°> MSL offered exhibits that 
indicated that the ABA had held a workshop in Philadelphia in 1988, 
and that the Law School Admission Council’s Board of Trustees had 
met in Pennsylvania in 1988 and 1992. The court denied the motion, 
however, finding that MSL presented no evidence that any actions 
relevant to the denial of MSL’s accreditation occurred at any of those 
meetings.’ Thus, because MSL did not satisfy the certain minimum 
contacts requirement necessary for specific jurisdiction, the court dis- 
missed the individuals from the action. 

Oregon v. Superior Court of Los Angeles County?” illustrates that a 
state university can be subject to suit in another state, but as in MSL 
v. ABA, only if minimum contacts exist to justify a court’s exercising 
jurisdiction over the agencies of a sister state. This case involved a 
wrongful death action brought by Thelma Lillard after her son, Earnest 
Killum, died while playing basketball for Oregon State University 
(OSU).’2°° Lillard, a California resident,’2" filed her suit in California, 
naming as defendants the state of Oregon, OSU, and the Oregon Health 
Sciences University and Clinics (OHSU).’?*° All three defendants moved 
to quash service of the summons and complaint based on lack of 
personal jurisdiction.’?"* Specifically, the defendants asserted lack of 
minimum contacts and comity. The trial court denied the motion, and 
the California Court of Appeal affirmed, finding that sufficient minimum 
contacts existed to warrant personal jurisdiction,’?** and further, that 
comity and sovereign immunity principles did not prevent the state of 
Oregon from being sued in the state of California.‘?* 





1204. Id. at 379-80. 

1205. MSL v. ABA IB, 853 F. Supp. 843 (E.D. Pa. 1994). 

1206. Id. at 845. 

1207. 29 Cal. Rptr. 2d 909 (Ct. App. 1994). 

1208. Killum had a medical condition resulting from a minor stroke for which he was 
on medication. He was treated by OSU doctors, who, at one point, reduced his medication 
dosage so that he could be eligible to Llay basketball. Approximately one month after 
the change in medication, he suffered a fatal stroke. Id. at 911. 

1209. Killum also maintained California residency during the relevant time periods, 
even though he lived in Oregon while attending the University. Id. at 911, 913. 

1210. Id. at 910-11. 

1211. Id. at 912. The court applied California’s personal jurisdiction statute, Cat. Civ. 
Proc. CopE § 410.10 (West 1993-94) (operative in 1970). 

1212. 22 Cal. Rptr. 2d at 912-15. 

1213. Id. at 915-16. 
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In evaluating the contacts between the defendants and California, the 
court looked at the athlete recruitment process and determined that the 
petitioners had ‘‘‘purposefully directed’ activities at [Killum] and his 
mother.’’!?** The court stated, ‘‘Petitioners, having undertaken recruit- 
ment activities directed at a specific California resident, could reason- 
ably expect to be subject to liability in California for injury resulting 
from [those] activities. Due process demands no more.’’!2* 

Specifically, the court noted that OSU’s head coach, assistant coach, 
and trainer had come to Killum’s high school to recruit him to play 
for OSU. Furthermore, after Killum had suffered his first minor stroke 
during a ‘‘pick-up’’ game in Los Angeles, a trainer at OSU told Lillard 
that if Killum returned to OSU, ‘‘he would be given the best medical 
care available.’’2** The court determined that these actions created 
‘contractual contacts [that] brought [Killum] within tortious striking 
distance of the petitioner medical practitioners.’’'?” Had the petitioners 
not performed these ‘‘acts of recruitment’’ in California, Killum would 
not have been placed in a position in which OSU and OHSU became 
responsible for giving him critical advice with respect to his medical 
condition. Thus, the court determined that Lillard had ‘‘established the 
requisite nexus between petitioners’ forum state actions and her causes 
of action for purposes of personal jurisdiction.’’’?* 

The court further determined that it was ‘‘fair and reasonable’’ to 
expect the Oregon defendants to defend the action in California. The 
court noted that Lillard’s action also involved the California doctors 
who treated her son after his initial stroke, and determined that the 
Oregon courts probably could not exercise personal jurisdiction over 





1214. . at 913. 

1215. : 

1216. Id. at 911. 

1217. Id. at 913-14. 

1218. Id. at 914. The Oregon court noted that the facts of this case paralleled those in 
Barile v. University of Va., 441 N.E.2d 608 (Ohio Ct. App. 1981). In Barile, a student- 
athlete filed suit in his home state of Ohio against the University of Virginia for an 
injury he sustained while playing football at the University—an injury that was treated 
improperly by University medical personnel. The Oregon court noted that the Ohio long- 
arm statute was similar to California’s, and noted that the Ohio court found sufficient 
minimum contacts in the fact that the University ‘‘aggressively pursued the student in 
Ohio in order to induce him to play football at the university, [which] demonstrate[ed] 
an intent to effect consequences within Ohio.’’ Oregon, 29 Cal. Rptr. 2d at 914. 

The Oregon court also carefully distinguished Barile from Gehling v. St. George’s Sch. 
of Medicine, 773 F.2d 539 (3d Cir. 1985). In Gehling, a medical student from Pennsylvania 
died while participating in a school-sponsored race at the West Indies medical school. 
His parents filed a wrongful death suit against the school in Pennsylvania court. However, 
the Pennsylvania court determined that the fact that the school advertised in Pennsylvania, 
enrolled some students from Pennsylvania each year, and participated in a ‘‘media 
swing’’ in Philadelphia did not constitute sufficient minimum contacts to give rise to 
personal jurisdiction in Pennsylvania. The activities ‘‘lacked a sufficient nexus to subject 
the school to personal jurisdiction for claims arising from its non-forum related activities.’’ 

Oregon, 29 Cal. Rptr. 2d at 915. 
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those defendants. Additionally, the court noted California’s ‘‘strong 
interest in protecting the rights of its residents who are allegedly victims 
of medical malpractice, . . . [an interest that] is particularly strong in 
a case such as this where the out-of-state parties allegedly induced the 
resident to leave California and accept medical care in that state.’’:?*° 

Finally, the court determined that principles of comity and sovereign 
immunity did not prevent the state of Oregon from being sued in 
California. Citing California precedent, the court stated, ‘‘When [a] 
sister state enters into activities in [California], it is not exercising 
sovereign power over the citizens of this state and is not entitled to 
the benefits of the sovereign immunity doctrine as to those activities 
unless this state has conferred immunity by law or as a matter of 
comity.’’!?2° The United States Supreme Court previously had com- 
mented on the California court’s analysis in an earlier, unrelated case, 
and had noted that it might be wise, ‘‘as a matter of harmonious 
interstate relations’ to grant such immunity, but then stated that nothing 
in federal constitutional law requires it.122* Thus, California was free to 
subject Oregon and its agencies to the jurisdiction of the California 
courts. 


B. Discovery 


As part of the process of preparing for trial, parties serve on each 
other requests for discovery. Even prior to trial, such requests can come 
before a judge, with the served party challenging the scope of discovery 
or with the requesting party challenging the served party’s refusal to 
comply with a discovery request. The antitrust action against the 
American Bar Association (ABA) filed by the Massachusetts School of 
Law at Andover (MSL) also raised issues regarding the scope of dis- 
covery. Other cases summarized in this section present issues related 
to complying with requests for discoverable information. 

In Massachusetts School of Law at Andover v. American Bar Asso- 
ciation,’??? the District Court for the Eastern District of Pennsylvania 
attempted to focus the parties on the legal issues that needed to be 





1219. Oregon, 29 Cal. Rptr. 2d at 915. 

See also Presbyterian Univ. Hosp. v. Wilson, 637 A.2d 486 (Md. Ct. Spec. App. 1994) 
(holding that Maryland courts had specific jurisdiction over a Pennsylvania hospital that 
provided medical services to a Maryland resident, largely because the hospital had 
requested and had been granted by the Maryland Department of Health and Mental 
Hygiene a designation as a national referral center for organ transplants—a designation 
that benefitted the hospital financially), aff'd, 654 A.2d 1324 (Md. 1995). 

1220. Oregon, 29 Cal. Rptr. at 916 (quoting Hall v. University of Nev., 503 P.2d 1363, 
1363 (Cal. 1972)). 

1221. Id. (citing Nevada v. Hall, 440 U.S. 410, 426, 99 S. Ct. 1181, 1191 (1979)). 

1222. 853 F. Supp. 837 (E.D. Pa. 1994) {hereinafter MSL v. ABA IIA], amended in 
part on reconsideration, 857 F. Supp. 455 (E.D. Pa.) [hereinafter MSL v. ABA IIB]. For 
a discussion of the antitrust aspects of the case, see Section XIII.B., infra pages 855-857. 
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settled. In doing so, the court issued a memorandum decision and 
order to limit the scope of discovery to only those issues that were 
relevant to the antitrust charges brought by MSL.’??3 

Initially, the court had to frame the scope of the antitrust charge in 
order to determine what information would be relevant to settling the 
claim. Following Supreme Court precedents, the district court deter- 
mined that the antitrust ‘‘rule of reason’’ analysis applied.’?** Thus, the 
court needed to determine which facts and areas of inquiry would be 
relevant to evaluating under the ‘‘rule of reason’’ standard MSL’s charge 
that the ABA’s decision to deny MSL accreditation constituted anticom- 
petitive conduct. ‘‘The goal of the inquiry is to determine if the restraint 
‘merely regulates and perhaps thereby promotes competition or whether 
it may suppress or even destroy competition.’’’**5 The court then 
addressed the scope of discovery that would satisfy this inquiry. 


Discovery should focus on answering the . . . questions posed by 
the rule of reason so that the court can assess whether the chal- 
lenged accreditation standards are, individually or in the aggre- 
gate, unreasonable restraints on competition. If they are not, the 
case is over and there is no need to build from keel to crow’s nest 
the discovery dreadnought on which [MSL] seeks to embark. 176 


MSL had made a very broad discovery request, which the ABA sought 
to limit. Specifically, MSL initially had requested documents pertaining 
to the ABA’s accreditation decisions for all 177 ABA-accredited law 
schools, but later modified its request to cover only 75 law schools. 
The court, however, focused its inquiry on the accreditation criteria 
themselves, not on the criteria as applied, stating, ‘“The rule of reason 





1223. MSL v. ABA IIA, 853 F. Supp. at 839. 

1224. Id. at 839-40. The court briefly assessed the two different standards under which 
anticompetitive conduct might be evaluated. Courts use the ‘‘per se’’ standard when an 
agreement, by its nature and effect, is so obviously anticompetitive on its face that the 
court need not conduct an extensive analysis to establish the illegality of the agreement. 
On the other hand, courts use the ‘‘rule of reason’’ approach when evaluating an 
agreement whose anticompetitive effect can be measured only by studying the facts 
peculiar to the question, and the history of and reason behind the restraint. Id. at 839 
(citing National Soc’y of Professional Eng’rs v. United States, 435 U.S. 679, 692, 98 S. 
Ct. 1355, 1365 (1978)). The court then noted that the Supreme Court has been hesitant 
to apply the ‘‘per se’’ analysis to rules adopted by professional associations such as the 
ABA. Id. at 840 (citing Federal Trade Comm’n v. Indiana Fed’n of Dentists, 476 U.S. 
477, 458, 106 S. Ct. 2009, 2017 (1986); and Professional Engineers, 435 U.S. at 696, 98 
S. Ct. at 1367). 

1225. Id. at 840 (quoting Continental T.V. v. GTE Sylvania, 433 U.S. 36, 59 n.15, 97 
S. Ct. 2549, 2557 n.15 (1977) (citation omitted in original)). 

The court noted that the inquiry involved three questions. ‘‘First, what is the harm to 
competition that results from the particular restraint? Second, does the standard have 
‘redeeming virtues’ or a socially useful purpose? Third, are there less restrictive ways to 
achieve these redeeming virtues?’ Id. 

1226. Id. at 841. 
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seeks to answer whether the restraints are unreasonable, not whether 
they have been uniformly exercised.’’??” Thus, the court continued, ‘‘If 
the criteria are unreasonable restraints on competition, it is scarcely 
relevant that the restraints may have been applied in some cases but 
not in others.’’1??8 

The court did determine, however, that aggregate or compiled ac- 
creditation data could be relevant to determining the history and pur- 
pose behind particular accreditation standards, and whether less 
restrictive alternative standards could have been used. Thus, the court 
allowed discovery of ‘‘[s]tatistics and compilations of data concerning 
salaries, numbers of law school applicants, graduates, and professorial 
applicants . . . .’’?22° MSL could glean this information from the records 
of the four defendant agencies. However, MSL could not try to get 
information from the ABA’s accreditation files regarding individual law 
schools other than itself.1?°° 

The court concluded its discussion with a list of questions that would 
be relevant to an antitrust ‘‘rule of reason’’ analysis. The court did not 
intend to restrict the parties to the specific questions on the list, but 
rather, intended to provide a framework for focusing discovery on the 
information needed to support its ‘‘rule of reason’’ analysis. Thus, 
although certain other information might be relevant to other issues 
MSL might pursue, the court attempted to focus the initial inquiries 
on the antitrust issue, to determine whether MSL could support its 
claim that the ABA’s accreditation standards are anticompetitive.'2*' 

The court subsequently modified its order, upon motions for recon- 
sideration filed by both the ABA and MSL.’?*2 The ABA sought to 
restrict the scope of discovery to only those accreditation criteria that 
the ABA actually used to deny MSL accreditation. MSL, on the other 
hand, sought to restore the scope of its original, very broad discovery 
request. 7??? 

In its complaint, MSL alleged that thirteen of the ABA’s accreditation 
standards, used to evaluate MSL in six different areas, were anticom- 
petitive. MSL thus sought discovery relevant to all thirteen standards. 
In response, the ABA presented evidence that not all thirteen standards 
were relevant to its decision to deny MSL accreditation, and thus, that 
inquiry into those areas would not be relevant to MSL’s anticompetition 
claim.'2** The court partially agreed with the ABA, and further limited 
the scope of MSL’s discovery to only those criteria that the ABA actually 
used to deny MSL accreditation. As part of this order, the court did 





1227. 

1228. 

1229. 

1230. Id. 

1231. Id. at 841-43. 

1232. MSL v. ABA IIB, 857 F. Supp. at 455. 
1233. Id. at 456-57. 

1234. Id. at 457-60. 
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allow MSL discovery ‘‘on all aspects of its ABA accreditation file and 
of ABA discussions and decisions concerning MSL,”’ stating that such 
discovery would allow MSL to determine which standards the ABA 
actually used to deny MSL accreditation, and thus, which standards 
could be subject to discovery.*?** 

MSL, for its part, requested a broader scope of discovery into accred- 
itation statistics for all ABA-accredited law schools, contending that 
the aggregate data to which it was allowed access in the initial order 
would be insufficient to allow it to sustain its burden of proving the 
anticompetitive effects of the ABA’s accreditation standards. Specifi- 
cally, MSL asserted that it needed to see the individual law schools’ 
files in order to show how the ABA’s enforcement of its standards 
forced the schools to hire more professors, decrease teaching loads, 
increase tuition, and engage in other behavior that had an anticompe- 
titive effect.1** 

The court acknowledged as legitimate the ABA’s concerns relevant 
to MSL’s request. In particular, the ABA noted that the requested files 
contained private, self-critical information disclosed by law schools 
with the expectation that the files would not be available to competitors. 
In addition, the ABA feared that MSL would use this information to 
its own competitive advantage.’2*” Thus, the court denied MSL’s broad 
request to review all of the ABA’s accreditation files. However, the 
court did acknowledge that MSL needed certain information to deter- 
mine whether the ABA’s accreditation standards had an anticompetitive 
effect, and ordered the Association to provide MSL with certain infor- 
mation on each of the 177 ABA-accredited law schools, referring to 
each school only by number.’2** If the data did not change significantly 
before and after the ABA’s accreditation decision, then MSL would 
have no reason to review that school’s files. If, on the other hand, MSL 
could show good cause for further inquiry into a specific accreditation 
decision, the court might allow discovery of information in a specific 
law school’s file.*2*° 

Thus, the court did limit the scope of discovery to only that infor- 
mation that might be relevant to the antitrust charge. However, the 
court also recognized the need for allowing discovery of information 
that reasonably could lead to the discovery of information relevant to 
the antitrust charges. 





1235. Id. at 460. 

1236. Id. 

1237. Id. 

1238. The data included information on each school’s tuition, enrollment, and certain 
applicant and faculty statistics for a period of two years before and ‘‘several’’ years after 
each school’s accreditation decision. Id. at 462. 

1239. Id. at 461-62. 
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San Filippo v. Bongiovanni’*° also addressed the issue of limiting 
the scope of. discovery.’**? Unlike MSL v. ABA, however, the San 
Filippo court broadened the scope of discovery to give the plaintiff the 
opportunity to gather evidence to support his contention that his em- 
ployer’s asserted reasons for firing him were pretextual. 

Rutgers University dismissed Joseph San Filippo from his position 
as a tenured chemistry professor, alleging that San Filippo had misused 
his position to exploit some visiting scholars from China. San Filippo, 
on the other hand, contended that he was terminated because he 
exercised his First Amendment right to speak out against various 
University practices that he found to be offensive. The district court, 
in response to San Filippo’s request for time to conduct additional 
discovery, determined that ‘‘San Filippo had received all discovery to 
which he was entitled,’’!242 and granted Rutgers’ motion for summary 
judgment. San Filippo appealed both the grant of summary judgment 
and the district court’s ruling that he was not entitled to additional 
discovery.124% 

The Court of Appeals for the Third Circuit reversed the district court’s 
ruling on the discovery issue. First, the court reviewed the discovery 
that already had occurred. On September 7, 1989, San Filippo had 
made various discovery requests of Rutgers. After requesting an exten- 
sion of its reply deadline, Rutgers provided its response on November 
11, 1989. On November 24, San Filippo sent Rutgers a letter, pointing 
out inadequacies in Rutgers’ response. On November 29, Rutgers moved 
for summary judgment, never having responded to San Filippo’s No- 
vember 24th letter. 124 

San Filippo had argued before the district court that he needed to 
‘‘see the records of other faculty persons similarly situated (i.e., persons 
who have been known to commit, or were accused of committing, 
similar offenses, but against whom no sanctions, or not as severe a 
sanction was imposed).’’*5 The district court rejected San Filippo’s 
request, primarily because the court chose to define the term ‘‘similarly 
situated’’ to mean faculty members who had engaged in conduct that 
could lead to dismissal from Rutgers and against whom formal charges 
had been filed. The district court then further limited the class of 
faculty to which this definition could apply to only those individuals 
who committed the same ‘‘kind, number, and scope’’ of offenses as 





1240. 30 F.3d 424 (3d Cir. 1994), cert. denied, 115 S. Ct. 735 (1995). 

1241. For a complete discussion of all of the claims at issue in this case, see Section 
IX.B.1., infra pages 649-651, and Section IX.C., infra pages 672-677. 

1242. San Filippo, 30 F.3d at 431. 

1243. Id. at 432. 

1244. Id. 

1245. Id. If San Filippo could prove that others similarly situated were not fired, then 
he had evidence that he was fired for exercising his First Amendment speech and petition 
rights, and not for his actions with respect to the Chinese scholars. 
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those with which San Filippo had been charged.**** The district court 
then concluded that San Filippo had received all the discovery to which 
he was entitled .’?*” 

The Court of Appeals for the Third Circuit, however, determined that 
the district court unnecessarily had limited the class of similarly situ- 
ated faculty. In evaluating San Filippo’s request, the appellate court 
first noted, 


[P]recise equivalence in the culpability between employees is not 
the question. . . . [A]n allegation that other ‘‘employees involved 
in acts against [the employer] of comparable seriousness . . . [but] 
were nevertheless retained . . .’’ is adequate to plead an inferential 
case that the employer’s reliance on his discharged employee’s 
misconduct as grounds for terminating him was merely a pre- 
text.12# 


The appellate court then commented that the district court’s definition 
changed the meaning of “‘similarly situated’’ to ‘‘identically situ- 
ated.’’24° The court thus concluded that, although the district court 
may limit discovery to ensure that a party requests only relevant 
information, the district court’s limits were ‘‘too severe.’’!2°° 

The appellate court then offered guidance for the district court on 
remand. Rutgers indicated that three of the nine charges against San 
Filippo were the most serious.’*5 The appellate court thus determined 
that San Filippo should be permitted to discover whether Rutgers knew 
of others who had committed offenses of comparable seriousness but 
who the University had not dismissed. This information then would 
be available to the fact-finder, who could assess whether San Filippo 
was dismissed because of his misconduct or because of his speech. 
Since additional discovery could raise a genuine issue of material fact, 
the appellate court found inappropriate both the grant of summary 
judgment for Rutgers and the denial of San Filippo’s motion for addi- 
tional discovery. 15? 

Similarly, in Peterson v. City College of the City University of New 
York,’?** the District Court for the Southern District of New York refused 





1246. Id. Not a single faculty member fit this profile. 

1247. Id. 

1248. Id. at 433 (citing McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 283 
n.11, 96 S. Ct. 2574, 2580 n.11 (1976) (quoting McDonnell Douglas Corp. v. Green, 411 
U.S. 792, 804, 93 S. Ct. 1817, 1825 (1973))) (omissions and substitutions in Santa Fe; 
internal citations omitted). 

1249. Id. (citing Bennun v. Rutgers State Univ., 941 F.2d 154, 178 (3d Cir. 1991)). 

1250. Id. 

1251. Id. Rutgers maintained that San Filippo would have been dismissed on the basis 
of these three changes alone, even if none of the other six charges had been proven. 

1252. Id. at 433-34. 

1253. 160 F.R.D. 22 (S.D.N.Y. 1994). 
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to limit discovery in Cynthia Peterson’s age and gender discrimination 
claim against the City College of the City University of New York. 
Peterson filed a motion to compel the College to produce various 
documents relating to other tenure and employment decisions. The 
College, in its response to Peterson’s requests, first sought to limit 
discovery to documents from the time period during which Peterson 
was denied tenure and ultimately terminated. The court, however, ruled 
that, in light of Peterson’s allegations that the College had engaged in 
a continuing pattern of discrimination, this response was insufficient.?* 

The district court also allowed Peterson’s discovery requests regarding 
various other documents, such as College procedures used for evalu- 
ating other employees for tenure, fringe benefits, salaries paid to other 
faculty of all ages and both genders, documents reflecting age and 
gender discrimination grievances filed against the College, and other 
similar broad-based requests for information.'?*> Although not all the 
information sought would be admissible at trial, the court noted that 
it might lead to other evidence that might be admissible. Further, the 
information could allow Peterson to establish a statistical base against 
which she could compare her own qualifications to support her claim 
of age and gender discrimination.’**° 

The College contended that the tenure review files were protected by 
a deliberative process privilege. The district court disagreed. Citing the 
Supreme Court’s decision in University of Pennsylvania v. Equal Em- 
ployment Opportunity Commission,’?*’ the district court noted that, 
once the plaintiff makes a showing of relevance, such peer review files 
are not protected by privilege.’?** Peterson had proven the relevance of 
the files to her age and gender discrimination claim by establishing 
that the files could contain evidence against which she could compare 
her own credentials to prove her claim.’*** Consequently, the court 
granted Peterson’s broad discovery request. 

Ballou v. University of Kansas Medical Center’? and Ross v. Medical 
University of South Carolina’* together present the issues relevant to 
court orders compelling discovery. Ballou indicates that courts require 
good-faith efforts to pursue discovery before resorting to judicial inter- 
vention, and Ross presents some limits on court-ordered discovery. 





1254. Id. at 23 (citing Cornwell v. Robinson, 23 F.3d 694, 704 (2d Cir. 1994) (‘‘[A] 
continuing violation may be found where there is proof of specific ongoing discriminatory 
policies or practices, or where specific and related instances of discrimination are 
permitted by the employer to continue unremedied for so long as to amount to a 
discriminatory policy or practice.’’)). 

1255. Id. at 24-26. 

1256. Id. at 24. 

1257. 483 U.S. 182, 110 S. Ct. 577 (1990). 

1258. Peterson, 160 F.R.D. at 25. 

1259. Id. 

1260. 159 F.R.D. 558 (D. Kan. 1994). 

1261. 453 S.E.2d 880 (S.C. 1994). 
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In Ballou, Dawn Ballou had filed sexual harassment and Title VII 
retaliation claims against the University of Kansas Medical Center 
(UKMC), and sought a court order to compel the University to produce 
a videotape and transparencies that it used in its sexual harassment 
seminars.’7®? The District Court for the District of Kansas refused to 
grant Ballou’s request, however, finding that she had not complied 
with Federal Rule of Civil Procedure 37(a)(2)(A), which requires parties 
to confer or make a good faith effort to confer to secure the requested 
disclosure before asking a court to compel disclosure.’ The court 
based its decision on the fact that Ballou’s efforts at securing the desired 
information consisted of only two vague requests for discovery of a 
variety of information, including the videotape and transparencies, and 
on the fact that Ballou never indicated to UKMC that she would pursue 
a motion to compel if the University did not honor her discovery 
requests. The court noted, ‘‘The requirement to confer encourages 
parties to resolve disputes like this without the need to involve the 
court.’’?6* Because Ballou had not made a reasonable effort to resolve 
the dispute, the court refused to intervene.?® 

In Ross, Dr. Paul Ross sued the Medical University of South Carolina 
(MUSC) after MUSC terminated him from his tenured position for 
alleged abuse of his position for financial gain. Most of the counts of 
Ross’ complaint were removed to federal court, but the federal court 
remanded several counts to the state district court, which was to review 
his termination under South Carolina’s Administrative Procedures Act 
(APA).126° With respect to his remanded state law claims, Ross served 
upon MUSC requests for admissions related to communications between 
MUSC’s vice president, who also was the chair of the Faculty Hearing 
Committee (FHC) that reviewed the dismissal decision, and MUSC’s 
general counsel. MUSC moved for a protective order, contending first 
that the state circuit court could not compel discovery for issues related 
to the APA review because the court was limited to reviewing the 
FHC’s record, and further, that the information Ross sought was pro- 
tected by attorney-client privilege. The circuit court disagreed, however, 
and held that MUSC had to answer Ross’ requests for admissions. 
MUSC continued to refuse to answer, and consequently, the circuit 
court ruled that all unanswered requests were deemed admitted by 
virtue of MUSC’s inaction, held MUSC in contempt of court, and 
imposed sanctions.’?° 








1262. Ballou, 159 F.R.D. at 559. 

1263. Id. at 559-60. 

1264. Id. at 560. 

1265. Id. The court further noted that the motion failed on its merits as well because 
the transparencies and videotape related only to Ballou’s sexual harassment claim, for 
which UKMC was granted summary judgment. Id. 

1266. Ross, 453 S.E.2d at 882. As part of his complaint, Ross had alleged certain 
irregularities in the review committee’s procedures. Id. at 883. 

1267. Id. at 881-82. 
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The state court of appeals vacated the circuit court’s order, holding 
that the jurisdiction of the circuit court in the APA review was limited 
to the record before it, and thus, the court did not have jurisdiction to 
order discovery. The Supreme Court of South Carolina granted certiorari 
to determine whether the circuit court had jurisdiction to order discov- 
ery, and whether the information the court ordered discovered was 
protected by the attorney-client privilege. 

The state supreme court reversed the court of appeals and reinstated 
the decision of the circuit court.'?® First, the court determined that an 
administrative appeal must be confined to the record, except for cases 
such as this, in which Ross had alleged irregularities in the agency’s 
procedure, since evidence of such irregularities likely would not appear 
in the agency record. The trial court thus had discretion to allow 
presentation of additional evidence, and consequently, to compel dis- 
covery on such matters.127° 

Second, the state supreme court reviewed the attorney-client privilege 
issue. Ross had alleged that the procedural irregularities stemmed, in 
part, from the vice president’s ex parte communications with the 
general counsel,*?”* but MUSC contended that these communications 
were privileged, and therefore, were not discoverable.*?”? The court then 
noted, ‘‘Attorney-client privilege protects a client and any other person 
from disclosing confidential communications made to counsel relative 
to a legal matter. However, this privilege is not absolute,’’ but rather, 
is within the discretion of the trial court.’2”? Thus, since the general 
counsel was acting as a representative for MUSC and not as a repre- 
sentative for the vice president, the supreme court determined that the 
trial court was within its discretion to deay the privilege.*?7* Conse- 
quently, the information in the communication was discoverable. The 
state supreme court then concluded that, since MUSC failed to comply 
with the discovery order, MUSC was subject to the sanctions ordered 
by the circuit court. 


C. Remedies 


Remedies in civil cases can involve the award of compensatory or 
punitive damages, the grant of an injunction, and the award of attor- 
neys’ fees. After the remedy has been granted, the unsuccessful party 
may attempt to challenge the award. The sections below address each 
of the types of remedies and the challenges to them. 





1268. Id. at 882. 

1269. Id. at 885. 

1270. Id. at 882-83 (citing 2 Am. Jur. 2p Administrative Law § 611 (1994)). 

1271. Id. at 883. 

1272. Id. at 884-85. 

1273. Id. (citing McCormick ON EvipDENCE § 87 (E. Cleary, 3d ed. 1984)) (internal 
citations omitted). 

1274. Id. at 885. 
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1. Monetary Damages 


Monetary damages include both compensatory and punitive damages. 
Since compensatory damages are designed to restore an injured party 
to that party’s position prior to the injury, challenges to such awards 
are highly fact-specific, and thus, of little informational value.’ On 
the other hand, punitive damages are designed to punish the injurer, 
and thus, the amounts awarded are much more subjective. Some states, 
however, have capped punitive damages awards in relation to compen- 
satory damages awards.’ Other states have placed other types of 
restrictions on punitive damages awards.’?”” Although it never has set 
a limit on punitive damages, the United States Supreme Court has 
stated that such awards must comport with the due process require- 
ments of the Fourteenth Amendment. Otherwise, such awards result in 
an unconstitutional deprivation of property.’?”* 

In Honda Motor Company v. Oberg,’?”? the Supreme Court again 
affirmed the need to comport with constitutional due process require- 





1275. See, e.g., Sutton v. University of S. Colo., 870 P.2d 650 (Colo. Ct. App. 1994), 
in which the University appealed the amount of back-pay awarded to campus police 
department employees who had been terminated improperly. The trial court awarded 
back-pay at a level commensurate with that which the employees had been earning prior 
to their terminations. The appellate court, however, determined that, because the improper 
terminations resulted from a department reorganization in which the employees, had 
they been retained, would have been reassigned to lower-paying positions, the level of 
pay to be awarded as compensatory damages must be the level that the employees would 
have received had they been retained. The employees were not entitled to a windfall 
just because they were terminated improperly. They were entitled only to what they 
actually lost. 

1276. For example, a jury awarded Navy Lieutent Paula Coughlin $6.7 million in 
compensatory and punitive damages in her action against the Tailhook Association. The 
$6.7 million award consisted of $1.7 million in compensatory damages and $5 million 
in punitive damages. Upon the motion of the defendants, however, the judge reduced 
the compensatory damages award by $400,000, the amount that Lt. Coughlin had received 
in a separate settlement with one of the original defendants, resulting in a total compen- 
satory damages award of $1.3 million. The court then noted that Nevada law limits 
punitive damages to three times the amount of compensatory damages, Nev. Rev. STAT. 
ANN. § 42.005 (Michie Supp. 1993), or in this case, $3.9 million. Consequently, the 
judge reduced the punitive damages award by $1.1 million. ‘‘Judge Reduces Damages 
Award in Tailhook Case,’’ ORANGE County (CAL.} REGISTER, Mar. 12, 1995, at A21 (original 
report by the Associated Press). 

1277. For example, in 1995, Indiana adopted its Personal Responsibiltiy Act of 1995, 
InD. CopE ANN. §§ 34-4-34-4 to 34-4-34-6 (West Supp. 1995), which limits punitive 
damages awards in negligence and products liability actions to $50,000 or three times 
the amount of compensatory damages, whichever is greater. However, 75% of any 
punitive damages award goes to the state’s Victim’s Compensation Fund. 

1278. See Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 2, 111 S. Ct. 1032, 1035 
(1991) (holding, in part, that a punitive damages award, although large in proportion to 
a compensatory damages award, did not violate due process requirements because the 
award did not lack objective criteria and was subject to the ‘‘full panoply”’ of procedural 
protections); and TXO Production Corp. v. Alliance Resources, 113 S. Ct. 2711, 2724 
(1993) (punitive damages award of more than 500 times compensatory damages award 
did not violate due process, especially in light of defendant’s bad conduct). 

1279. 114 S. Ct. 2331 (1994), remanded, 888 P.2d 8 (Or.), petition for cert. filed, 63 
U.S.L.W. 3849 (1995). 





528 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 3 


ments when awarding punitive damages. In Honda, the Oregon trial 
court awarded the plaintiff, Karl Oberg, compensatory damages of over 
$700,000 and punitive damages of $5,000,000, for injuries resulting 
from an accident involving a Honda all-terrain vehicle.'7®° Honda sought 
review of the punitive damages award based on the Supreme Court’s 
1991 decision in Pacific Mutual Life Insurance Company v. Haslip.’?* 
Both the Oregon Court of Appeals and the Oregon Supreme Court 
affirmed the award, relying on the fact that a 1910 amendment to the 
Oregon constitution prohibits judicial review of the punitive damages 
awarded by a jury, unless the court can say affirmatively that the 
evidence did not support the jury verdict.’?8? Honda appealed to the 
United States Supreme Court, arguing that the $5,000,000 award vio- 
lated the Due Process Clause both because it was excessive and because 
the Oregon courts lacked the power to correct excessive verdicts. '?* 

The Supreme Court reviewed the common law history of judicial 
review of punitive damages awards based on English law and 18th- 
and 19th-century decisions in the United States. In particular, in the 
19th century in the United States, ‘‘courts reviewed damages for ‘par- 
tiality’ or ‘passion and prejudice,’’’ which often were inferred from the 
size of the award.’ After ratification of the Fourteenth Amendment, 
courts reviewed the size of damages awards based on procedural due 
process considerations, finding excessive or improperly granted awards 
to be an unconstitutional deprivation of property.’?* 

The Court noted that Oregon is the only state that prohibits judicial 
review of punitive damages awards except in very limited circum- 
stances.’28° The Court then stated, ‘‘Oregon’s abrogation of a well- 
established common law protection against arbitrary deprivations of 
property raises a presumption that its procedures violate the Due Process 
Clause.’’*?°” Furthermore, because ‘‘[p]unitive damages pose an acute 
danger of arbitrary deprivation of property,’’!”** judicial review of such 
awards provides ‘‘one of the few procedural safeguards which the 
common law provided against that danger.’’!*°° Because the Oregon 
constitution removed that safeguard and provided no adequate substi- 
tute,2° the Court held that Oregon’s denial of judicial review violated 





1280. 114 S. Ct. at 2334. The court reduced the initial compensatory damages award 
of over $900,000 based on the jury’s determination that Oberg was 20% negligent. Id. 

1281. 499 U.S. 1, 111 S. Ct. 1032 (1994). 

1282. Honda, 114 S. Ct. at 2334. 

1283. Id. 

1284. Id. at 2337. 

1285. Id. at 2340. 

1286. Id. at 2338. 

1287. Id. at 2339. 

1288. Id. at 2340. 

1289. Id. at 2341. 

1290. The state asserted that it did provide substitute safeguards, but the Supreme 
Court dismissed them as inadequate. Id. at 2341-42. 
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the Due Process Clause, and thus, was unconstitutional.’#** The Court 
then reversed and remanded the case to the Oregon state courts.’?% 

Similarly, in BMW of North America v. Gore,'?** BMW challenged as 
excessive a punitive damages award of $4,000,000 arising out of a 
fraud action. The plaintiff, Dr. Ira Gore, Jr., had bought a car from one 
of the defendant’s dealers, unaware that the car had been refinished to 
cover damage caused by acid rain while the car was in transit between 
Germany and the United States.12°* After finding that Gore had been 
injured by the fraud, the jury awarded him $4,000 in compensatory 
damages and $4,000,000 in punitive damages. ‘°° 

Applying Alabama precedent and the principles elucidated by the 
United States Supreme Court in Haslip and TXO Production Corporation 
v. Alliance Resources,’2% the Supreme Court of Alabama reduced the 
punitive damages award to $2,000,000.'2”” The state court first consid- 
ered factors such as the reprehensibility of BMW’s conduct,’ whether 
BMW profited from its conduct,’2°° BMW’s financial condition,*° and 
the cost of the litigation, all of which appeared to favor Gore. The 
court also addressed other civil actions that had been tried against 
BMW, and found that in one of the twenty-four similar actions filed in 
Alabama, the jury had awarded similar compensatory damages, but no 
punitive damages.**°? The court explained this difference based on the 
fact that the cases ‘‘were tried differently to different juries and at 


different times,’’°°* and gave the result little weight in its analysis. 
Finally, the court examined whether the punitive damages award 
bore a reasonable relationship to the harm that actually occurred and 
was likely to occur from BMW’s conduct.'** The court concluded that 
the jury based the size of the award on a plea by Gore’s counsel during 
closing argument, which urged the jury to award Gore $4,000,000 to 





1291. Id. at 2341. 

1292. Id. at 2342. On remand, in 1995, the Supreme Court of Oregon reviewed the 
punitive damages award for excessiveness, and upheld the award because it was within 
the range that a rational juror would be entitled to award in light of the record as a 
whole. 888 P.2d 8 (Or. 1995). Honda subsequently filed a petition for certiorari, 63 
U.S.L.W. 3849 (1995). 

1293. 646 So. 2d 619 (Ala. 1994), cert. granted, 115 S. Ct. 932 (1995). 

1294. 646 So. 2d at 621. 

1295. Id. at 621-22. 

1296. 113 S. Ct. 2711 (1993). 

1297. BMW, 646 So. 2d at 629. 

1298. The court found that the plaintiff had proven reprehensible BMW’s pattern and 
practice of knowingly failing to disclose damage that affected the value of its cars. Id. 
at 625. 

1299. The court concluded that the jury award of $4,000 in compensatory damages 
indicated that BMW had profited from its actions. Id. 

1300. The court concluded that the punitive damages award would not affect BMW’s 
financial position. Id. 

1301. The court concluded that the cost of the litigation was ‘‘substantial.”’ Id. 

1302. Id. at 625-26. 

1303. Id. at 626. 

1304. Id. at 626-27. 
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redress the wrongs that BMW had inflicted on all 983 individuals 
around the United States who unknowingly had bought refinished 
automobiles.’*°* Thus, the court ‘‘conclude[d] that the award of punitive 
damages was based in large part on conduct that happened in other 
jurisdictions.’’°* Although evidence of similar acts in other jurisdic- 
tions provides evidence of a practice or pattern of conduct, the court 
said that it was not relevant to the amount of punitive damages. To 
find otherwise would cause such an award to violate the defendant’s 
due process rights, and would encroach upon the sovereignty of other 
states.*°°7 Consequently, after reviewing the facts against the due process 
concerns, the court halved the punitive damages award and ordered a 
remittitur.%°* Only time will tell whether the Supreme Court will use 
Gore as the occasion for imposing some substantive limits on the 
amount of punitive damages that may be awarded to a private plaintiff. 

Park v. Howard University addressed the retroactive application 
of a compensatory damages statute to an employment discrimination 
action brought under Title VII of the Civil Rights Act of 1991. Howard 
University had been found liable to Soon Park, a University professor, 
for discriminatory conduct towards Park because of her nation of ori- 
gin.’**° The District Court for the District of Columbia then was left 
with the issue of the damages owed to Park. The 1991 amendments to 
the Civil Rights Act of 1964 authorized the payment of compensatory 
and punitive damages to successful plaintiffs.***? Howard University, 
relying on the Supreme Court’s decision in Landgraf v. USI Film 
Products,**? contended that it owed damages to Park only for the 
discriminatory conduct that occurred after 1991.**7° 

The district court disagreed. Relying on the Supreme Court’s decision 
in Bradley v. Richmond School Board,'*** the district court determined 





1305. Id. at 623, 627. 

1306. Id. at 627. 

1307. Id. 

1308. Id. at 629. 

1309. 863 F. Supp. 14 (D.D.C. 1994). 

1310. Id. at 17. 

1311. 42 U.S.C. § 1981b (1988), amended by Civil Rights Act of 1991, Pub. L. No. 
102-666, § 102, 105 Stat. 1072 (1991). Prior to the 1991 amendments, the Act limited a 
successful plaintiff's remedy to equitable relief. Park, 863 F. Supp. at 15. 

1312. 114 S. Ct. 1483 (1994). The Landgraf Court limited the plaintiff’s compensatory 
damages award because all of the conduct of which the plaintiff complained occurred 
prior to the 1991 amendments. 

1313. Park, 863 F. Supp. at 15. 

1314. 416 U.S. 696, 721, 94 S. Ct. 2006, 2021 (1974). In Bradley, the Supreme Court 
permitted an award of attorney’s fees for services rendered prior to the enactment of the 
statute authorizing the award of such fees. 

In discussing Bradley in its Landgraf opinion, the Court noted, ‘‘While it was accurate 
in 1974 to say that a new rule announced in a judicial decision was only presumptively 
applicable to pending cases, we have since established a firm rule of retroactivity.’’ 
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that prior conduct can be considered when awarding such damages, 
particularly when the conduct continued unabated both before and after 
the enactment of the 1991 amendments.**** The court then noted that 
the law binding on the court was the law existing at the time of the 
court’s decision, and that law included the 1991 amendments.**** After 
evaluating the terms of the Landgraf decision, the court concluded that 
the 1991 amendments authorized the court to fashion a remedy to make 
a plaintiff whole.***7 Consequently, the court awarded compensatory 
damages to Park for all of Howard’s discriminatory activity.**** 


2. Preliminary Injunctions 


The cases concerning the grant of preliminary injunctions involve an 
evaluation of four factors: (1) the threat of irreparable harm to the 
moving party; (2) the balance between the asserted harm and the 
importance of the right denied the non-moving party; (3) the probability 
that the moving party will succeed on the merits; and (4) whether the 
public interest will be served by granting the preliminary injunction.'*® 
In the cases summarized below, the courts have evaluated all four 
factors, but generally have based their denials of the preliminary in- 
junctions on the belief that the moving parties would not suffer irrep- 
arable harm in the absence of the injunction. This factor, then, appears 
to present a threshold issue for the courts. 

In Halikas v. University of Minnesota,*° Dr. James Halikas, a re- 
search professor at the University of Minnesota (UM), sought a prelim- 
inary injunction both to prevent UM from disseminating the results of 
an Internal Review Board (IRB) investigation into his research practices 
and to force UM to retract the information it already had dissemi- 
nated.’*?1 The investigation arose because of alleged improprieties in 
Halikas’ research. The IRB determined that Halikas may not have 
advised his human research subjects properly; it also determined that, 





Landgraf, 115 S. Ct. at 1504 n.32 (citing Harper v. Virginia Dept. of Taxation, 113 S. 
Ct. 2510 (1993); and Griffith v. Kentucky, 479 U.S. 314, 107 S. Ct. 708 (1987)). The 
Landgraf Court also noted that, because the 1991 amendments did not make unlawful 
conduct that was lawful when it occurred, but merely altered the remedy for such 
misconduct, ‘‘At least with respect to its compensatory damages provisions, then, § 102 
is not in a category in which objections to [its] retroactive application on grounds of 
fairness have their greatest force.’’ Landgraf, 114 S. Ct. at 1506. 

1315. Park, 863 F. Supp. at 16. 

1316. Id. 

1317. Id. at 17. 

1318. Id. 

1319. See Dataphase Sys. v. C.L. Sys. 640 F.2d 109 (8th Cir. 1981). For the reduction 
of these factors to a formula, see American Hosp. Supply Corp. v. Hospital Prods., 780 
F.2d 589, 593 (7th Cir. 1986). 

1320. 856 F. Supp. 1331 (D. Minn. 1994). 

1321. Id. at 1333. 
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pursuant to regulations of the Food and Drug Administration (FDA), 
the University had to report the results of the IRB findings to the 
FD A 1322 

The District Court for the District of Minnesota evaluated the four 
factors from Dataphase Systems v. C.L. Systems,'*?? and declined to 
grant the injunction.**** First, the court found that the threat of harm 
to Halikas’ reputation ‘‘[fell] far short of the type of irreparable injury 
which is a necessary predicate to the issuance of a temporary injunc- 
tion.’’'25 Although this factor apparently could have been dispositive 
of the case, the court also evaluated the other three factors and con- 
cluded that they also weighed in favor of denying the preliminary 
injunction. First, Halikas’ alleged irreparable harm was not great, and 
UM would be harmed in its relationship with the FDA if it were 
prohibited from forwarding its investigation results to the agency as 
required by federal law.1*? Second, the court determined that Halikas 
likely would not succeed on the merits of his other claims, which 
involved alleged due process violations, because the IRB sufficiently 
complied with UM procedures and applicable federal regulations.‘*”’ 
Finally, the court noted that the public interest would not be well- 
served by the grant of the injunction, because Halikas conducted his 
research on humans, drawn largely from the non-English-speaking 
immigrant population. Consequently, the court believed that granting 
such an injunction actually might endanger the public.** Thus, the 
court denied Halikas’ request. 

Similarly, in Smart v. Board of Trustees of the University of Illi- 
nois,’*?° Winston Smart, a black lawyer who applied for a teaching 
position at the University, alleged that the defendant University (UI) 
denied him employment because of his race. Consequently, Smith 
waged a defamatory campaign against UI, the professor who chaired 
the search committee, and the successful applicant. The two professors 
filed a defamation suit against Smart, which the University funded. 
Smart filed a motion for a preliminary injunction to prevent the Uni- 
versity from funding the suit, contending that the University’s funding 
of the suit denied him his free speech rights and would cause him 
financial hardship. ***° 

In evaluating the factors relevant to the grant of a preliminary in- 
junction, the Court of Appeals for the Seventh Circuit first noted that 





1322. Id. at 1332 n.1 (citing 21 C.F.R. §§ 56.101 et seq.), 1335. 

1323. 640 F.2d 109 (8th Cir. 1981). 

1324. Halikas, 856 F. Supp. at 1334. 

1325. Id. (quoting Sampson v. Murray, 415 U.S. 61, 91-92, 94 S. Ct. 937, 953-54 
(1974)). 

1326. Id. at 1335. 

1327. Id. at 1335-36. 

1328. Id. at 1336. 

1329. 34 F.3d 432 (7th Cir. 1994), cert. denied, 115 S. Ct. 941 (1995). 

1330. 34 F.3d at 433-34. 
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the only harm caused to Smart was the financial cost of defending the 
defamation suit. If Smart prevailed in the defamation action, his harm 
could be redressed by an abuse of process charge against UI and the 
professors, and thus, was not irreparable.’*** Although this court re- 
solved the preliminary injunction issue based on the irreparable harm 
factor alone, it also briefly addressed the balance of harms and Smart’s 
probability of success. In balancing the harms, the appellate court 
reasoned that, if the district court had granted the preliminary injunc- 
tion that Smart had sought, the reputations of the University and the 
professors could be harmed irreparably, and the University would be 
prevented from defending its reputation.***? Moreover, Smart provided 
no evidence that he likely would succeed on the merits of his claim— 
that is, he could not prove that the University and the professors would 
drop the suit if the University stopped funding it, and thus, he still 
would be harmed financially by having to defend the suit.1*** Conse- 
quently, with the Dataphase factors favoring the University and the 
professors so heavily, the Seventh Circuit affirmed the district court’s 
denial of the motion for a preliminary injunction. 


3. Attorneys’ Fees 


Determining whether to award attorneys’ fees involves two questions. 


First, courts must evaluate whether fees should be awarded—usually 
either as a matter of statutory interpretation™** or as a sanction for 
outrageous conduct by one of the litigants.**** Second, courts must 
determine the amount of money to award. Generally, the amount 





1331. Id. at 434-35. 

1332. Id. at 435-36. 

1333. Id. at 435. 

1334. Id. at 436. 

1335. See, e.g., 42 U.S.C. § 1988(b) (1988), which authorizes the award of attorney’s 
fees to successful civil rights plaintiffs. 

But see, e.g., Sutton, 870 P.2d 650, in which the university’s good-faith reliance on 
the Attorney General’s interpretation of a statute, which ultimately was found to be 
improper, mitigated against the award of statutorily authorized attorney’s fees. 

1336. See Harrison v. McNeese State Univ., 635 So. 2d 318 (La. Ct. App.), writ denied, 
638 So. 2d 1099 (La. 1994), in which the court awarded the defendant University 
attorney’s fees because of the plaintiff’s failure to make an ‘‘objectively reasonable 
inquiry’ into his pleadings before he signed them. Scott Harrison represented himself 
in the action, and the court imposed upon him the same standard as imposed upon 
actual attorneys in similar circumstances. The court indicated that Harrison’s true motive 
for bringing the action was ‘‘to harass and inconvenience the University rather than to 
exercise his legal rights.’’ Id. at 321. Consequently, because of his frivolous actions, the 
court sanctioned Harrison. 

See also Houston v. Mile High Adventist Academy, 872 F. Supp. 829 (D. Colo. 1994), 
in which the court granted the defendant Academy’s request for sanctions against Andrea 
Houston because her attorneys, upon filing amended complaints as directed by the court, 
tried to reassert claims that already had been dismissed by disguising them as other 
types of claims. Id. at 838. 
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awarded is calculated as the amount the injured party spent on attor- 
ney’s fees in the action.***”? However, in some cases, this calculation is 
not straightforward. 

University of Nevada v. Tarkanian’*** addressed the award of attor- 
neys’ fees under 42 U.S.C. section 1988 and the apportionment of those 
fees among multiple defendants. In 1977, Jerry Tarkanian filed suit 
against the University of Nevada, Las Vegas (UNLV) and the National 
Collegiate Athletic Association (NCAA), charging that UNLV’s suspen- 
sion of him from his position as head basketball coach violated the 
Fourteenth Amendment by depriving him of his liberty and property 
interests without due process of law.*%*° The state courts eventually 
found that both UNLV and the NCAA had violated Tarkanian’s sub- 
stantive and procedural rights under 42 U.S.C. section 1983, and 
awarded him both an injunction preventing UNLV from carrying out 
his two-year suspension as well as attorney’s fees pursuant to 42 U.S.C. 
section 1988.%*° The NCAA brought a motion to retax and settle costs, 
and in response, the state district court entered an order denying the 
NCAA’s motion and apportioning the attorneys’ fees between the de- 
fendants, requiring the NCAA to pay 90% and UNLV to pay 10%." 

Subsequently, the NCAA alone appealed the state court’s findings 
against it. The United States Supreme Court concluded that the NCAA 
could not be liable to Tarkanian under 42 U.S.C. section 1983, because 
the NCAA was not a state actor.’*? Thus, the Court reversed and 
remanded the case, and ordered the state district court to vacate the 
injunctive decree and award of attorneys’ fees against the NCAA.*** 

This action left UNLV as the only defendant found liable to Tarkanian. 
Consequently, Tarkanian filed a motion for an order requiring UNLV 
to pay 100% of his attorney’s fees. The state district court granted the 
order, finding that since Tarkanian was the prevailing plaintiff in a 
civil rights action, he was entitled to reimbursement for his costs, 
including attorney’s fees.1** UNLV appealed, but the Supreme Court 
of Nevada affirmed the district court’s decision for Tarkanian.*** 





1337. See, e.g., Harrison, in which the court awarded to McNeese State University the 
amount the University expended in defending itself against Harrison’s frivolous lawsuit. 
Harrison, 635 So. 2d at 321. 

1338. 879 P.2d 1180 (Nev. 1994). 

1339. Id. at 1183. The NCAA was not part of the initial suit, but eventually was joined 
as an indispensable party. Id. at 1184. For a detailed discussion of the facts of Tarkanian’s 
suit against UNLV and the NCAA, see Betty Chang, Note, Coercion Theory and the State 
Action Doctrine as Applied in NCAA v. Tarkanian and NCAA v. Miller, 22 J.C. & U.L. 
133 (1995). 

1340. 879 P.2d at 1184. 

1341. Id. 

1342. Id. 

1343. Id. at 1184-85. See National Collegiate Athletic Ass’n v. Tarkanian, 488 U.S. 
179, 109 S. Ct. 454 (1988). 

1344. Tarkanian, 879 P.2d at 1185 (citing 42 U.S.C. § 1988 (1988); and Kentucky v. 
Graham, 473 U.S. 159, 105 S. Ct. 3099 (1985)). 

1345. Id. at 1190, 1194-95. 











1996] 1994 SURVEY 535 


The state supreme court discussed the award of attorney’s fees under 
42 U.S.C. section 1988, and concluded that, as a general rule, a 
prevailing plaintiff in a civil rights action may recover attorney’s fees 
unless the defendant can establish special circumstances that make such 
an award unjust.**** In determining who should be responsible for those 
fees, the Supreme Court has stated, ‘‘[T]he logical place to look . . . is 
to the losing party—the party legally responsible for relief on the 
merits,’’ because ‘‘liability on the merits and responsibility for fees go 
hand in hand.’’%*” The state court further noted that the award of 
attorneys’ fees in 42 U.S.C. section 1983 actions is designed not to 
punish defendants, but rather, to encourage plaintiffs to bring merito- 
rious claims by ensuring reasonable compensation for their attorneys. **** 
Furthermore, since Tarkanian had obtained all of the relief he sought, 
even though the NCAA had been dropped from the action, the defendant 
against whom such relief was granted should be held responsible for 
all costs.**4° Consequently, because UNLV ultimately was the sole de- 
fendant held liable to Tarkanian for the single injury he suffered, the 
court found the University solely responsible for paying his costs.**° 

Cummins v. Campbell***' also addressed the amount of attorneys’ 
fees to which a successful plaintiff is entitled. Richard Cummins ini- 
tially sought an injunction to force the Oklahoma State University (OSU) 
Board of Regents to lift its temporary ban on showing the controversial 
film, ‘‘The Last Temptation of Christ.’’!**? The Regents lifted the sus- 
pension prior to the scheduled show dates, but after the federal district 
court had deferred its ruling on the injunction until after the Regents 
issued their decision.** 





1346. Id. at 1186 (citing Graham, 473 U.S. at 163-64, 105 S. Ct. at 3103-04). 

1347. Id. (quoting Graham, 473 U.S. at 164, 165, 105 S. Ct. at 3104). 

1348. Id. at 1190 (citing Corder v. Gates, 947 F.2d 374, 383 (9th Cir. 1991)). 

1349. Id. at 1189, 1190. The court thus distinguished this case from a situation in 
which two defendants acted to cause two separate injuries to a plaintiff and the plaintiff 
was successful against only one defendant. In such a situation, it would not be appropriate 
to hold the one unsuccessful defendant liable for attorneys’ fees for the entire action, 
since the plaintiff did not receive all of the relief sought. Instead, the unsuccessful 
defendant would be liable only for those fees associated with the successful portion of 
the plaintiff's case. In Tarkanian, in contrast, there was only one injury, which the court 
completely redressed by finding UNLV liable. Id. at 1188-89. 

1350. Id. at 1190. The court did discuss several options that the state district court 
could have used to apportion the fees, but concluded that the court did not abuse its 
discretion by requiring the only liable party to pay all of the costs. Id. at 1188-90. 

1351. 44 F.3d 847 (10th Cir. 1994). 

1352. The Regents were concerned that showing the film and holding the religious 
discussions scheduled for after the showing might present Establishment Clause issues, 
and needed to confer with counsel before allowing the OSU Student Union Activities 
Board to proceed with its plans. Id. at 849. 

1353. Id. at 850. In staying its decision, the district court had intimated strongly that 
judicial resolution of Cummins’ complaint would not support a decision by the Regents 
to suspend showing the film. 
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At issue in this appeal was the amount of attorneys’ fees to be 
awarded to Cummins. The district court had determined that Cummins 
could recover attorneys’ fees to cover the activities of his attorneys only 
up to the day before the film was shown, but could not recover for 
activities past this date.**** The Court of Appeals for the Tenth Circuit 
affirmed the district court’s decision, applying an abuse of discretion 
review.7*55 

The appellate court noted that attorneys’ fees are awarded only to 
successful plaintiffs. As of the first date the film was shown, Cummins 
had achieved the success he sought in initially bringing the suit. After 
that date, however, Cummins was unsuccessful in his amended com- 
plaint demanding nominal damages from the Regents for having vio- 
lated his First Amendment rights.1*5* Thus, he was not entitled to an 
award for attorneys’ fees for pursuing the unsuccessful portion of his 
suit, even though it arose out of the same action. 

Rutgers, The State University of New Jersey v. Liberty Mutual Insur- 
ance Company***” addressed whether an insurance company must pay 
the defense costs of its insured. Rutgers had been sued by another party 
for environmental damage to property caused when Rutgers released 
DDT and petroleum or petroleum products ont¢ the property. **** Rutgers 
settled some of the claims, but still had to litigate one claim relating 
to alleged groundwater contamination. When Liberty refused to defend 
the University, Rutgers filed suit. This particular decision addressed 
Rutgers’ motion for partial summary judgment, seeking indemnification 
for defense costs already incurred and for future defense costs.**? 

The state trial court entered partial summary judgment for Rutgers, 
but the appellate court reversed.**°° The appellate court first noted the 
general principle that, ordinarily, an insurer must defend ‘‘an action 
whenever the complaint alleges a basis of liability within the covenant 
to pay, as in this case.’’°** However, the court further noted that 
statutory exceptions to this general rule allowed the insurer to escape 
its obligations.1** Liberty intended to deny coverage based on its belief 





1354. Id. at 853. 
1355. Id. at 854-55. 
1356. Id. at 850. 
1357. 649 A.2d 1362 (N.J. Super. Ct. App. Div. 1994), appeal granted, 658 A.2d 298 
(N.J. 1995). 
1358. 649 A.2d at 1363-64. 
1359. Id. at 1364-65. 
1360. Id. at 1365, 1368. 
1361. Id. at 1365. 
1362. Id. at 1366. Under New Jersey law, two situations allow an insurance carrier to 
decline to defend the insured: 
1. if the trial will leave the issue of coverage unresolved so that the insured 
later might be called upon to pay; or 
2. if the case as defended by the insurer would prejudice the insured thereafter 
upon the issue of coverage. 
Id. 
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that Rutgers acted with the subjective intent to cause the environmental 
damage.**** Because the issue of Rutgers’ intent would not be addressed 
at trial, the issue of Liberty’s duty to defend also would not be addressed 
at trial.1°** Consequently, Liberty could refuse to defend Rutgers until 
the issue of Rutgers’ intent was settled. The appellate court thus 
reversed the trial court’s decision and remanded for a complete devel- 
opment of the factual record to determine whether the insurance policy 
covered the environmental damage, and thus, whether Liberty was 
obligated to defend Rutgers in its remaining litigation. 

In another insurance-related case, Frontier Insurance Company v. 
New York, Frontier Insurance sued the state of New York for attor- 
ney’s fees that Frontier had expended in defending a malpractice claim 
against two medical-school professors at the State University of New 
York (SUNY). When the state’s Attorney General refused to defend the 
professors against the claim, which was brought by a patient who was 
treated at the SUNY health center, the physicians sought a defense by 
their private insurance carrier, Frontier. After settling the malpractice 
claims, Frontier sought indemnity from the state for costs expended on 
the physicians’ behalf.1** 

The New York Supreme Court, Appellate Division, affirmed the trial 
court’s decision to deny the state’s motion for summary judgment. The 
appellate court held, among other things, that the fact that the physi- 
cians had private insurance did not preclude the state’s responsibility 
for defending them when the malpractice claim arose out of the phy- 
sicians’ medical-school duties rather than out of their private prac- 
tice.*** Consequently, if Frontier, as the subrogee of the physicians, 
could prove that the Attorney General wrongly refused to defend the 
physicians, the insurance company would be entitled to indemnity by 
the state for costs Frontier expended in defending the physicians.**© 


D. Summary Judgment 


A grant of summary judgment is appropriate if ‘‘the pleadings, 
deposition, answers to interrogatories, and admissions on file, together 





1363. Id. The general liability coverage policy provided by Liberty covered only 
‘‘accident{[s] . . . neither expected nor intended from the standpoint of the insured.’’ Id. 
at 1365. 

1364. The issue of the amount of damages awarded to the party that bought the 
contaminated property from Rutgers did not require a decision as to whether Rutgers 
acted with intent. Id. at 1366. 

1365. Id. at 1368. 

1366. 610 N.Y.S.2d 647 (App. Div. 1994). 

1367. Id. at 648. 

1368. Id. at 650. As part of the insurance policies, Frontier agreed to defend the 
physicians for any claim related to their medical-school activities against which the state 
refused to defend them, but Frontier also reserved the right to seek indemnity from the 
state. Id. at 648. 

1369. Id. at 649. 
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with the affidavits, show there is no genuine issue of material fact, and 
whether the moving party is entitled to judgment as a matter of law.’’°”° 
According to the Supreme Court, in making this determination, the 
evidence of the nonmovant is to be believed, and all justifiable infer- 
ences are to be drawn in the non-movant’s favor.’*”: If the moving party 
meets its burden, the non-moving party then must establish each ele- 
ment of its case.1*”? The summary judgment decisions thus are very 
fact-specific. Nevertheless, the cases summarized below do illustrate 
the mechanics of evaluating summary judgment motions against the 
law applicable to the case. 

For example, in both Kobrin v. University of Minnesota*”? and 
Anderson v. Haverford College,**”% the plaintiffs alleged Title VII em- 
ployment discrimination claims against their respective employers. In 
evaluating whether or not to grant the defendants’ motions for summary 
judgment, both courts followed the steps initially set out by the Su- 
preme Court in McDonnell Douglas Corporation v. Green,**”> and sub- 
sequently refined in St. Mary’s Honor Center v. Hicks.**”° The McDonnell 
Douglas Court established a three-step process for analyzing Title VII 
discrimination claims. First, the plaintiff must make out a prima facie 
case of discrimination, thus creating a presumption that the employer 
unlawfully discriminated against the plaintiff. This, then, shifts the 
burden to the defendant to articulate a legitimate, nondiscriminatory 
reason for its actions. Finally, the plaintiff then has the burden of 
proving the asserted nondiscriminatory reason to be pretextual.’*”? The 
St. Mary’s Honor Center Court then focused on what ought to follow 
as a matter of law when the trier of fact rejects the nondiscriminatory 
reason as pretextual, and determined that the plaintiff still must prove 
that race or gender or religion was the determining factor in the adverse 
employment decision.°”* 





1370. Feb. R. Civ. P. 56(c). While the Federal Rules govern only federal courts, many 
state courts follow substantially identically summary judgment rules. See JACK FRIEDENTHAL 
ET AL., CrviL PROCEDURE § 93 (2d ed. 1993). 

See also San Filippo, 30 F.3d at 433-34 (grant of summary judgment for defendant 
and denial of plaintiff's motion for additional discovery both improper when additional 
discovery could lead to genuine issue of material fact). 

1371. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S. Ct. 2505, 2513 (1986) 
(citing Adickes v. S.H. Kress & Co., 398 U.S. 144, 158-59, 90 S. Ct. 1598, 1609 (1970)). 

1372. J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cir. 1990), 
cert. denied, 499 U.S. 921, 111 S. Ct. 1313 (1991) (citing Celotex Corp. v. Catrett, 477 
U.S. 317, 323, 106 S. Ct. 2548, 2553 (1986)). 

1373. 34 F.3d 698 (8th Cir. 1994). 

1374. 868 F. Supp. 741 (E.D. Pa. 1994). 

1375. 411 U.S. 792, 93 S. Ct. 1817 (1973). See Kobrin, 34 F.3d at 701; and Anderson, 
868 F. Supp. at 745. 

1376. 113 S. Ct. 2742 (1993). 

1377. See Kobrin, 34 F.3d at 701-02 (citing St. Mary’s Honor Center, 113 S. Ct. 2742). 

1378. St. Mary’s Honor Center, 113 S. Ct. at 2748, 2749. See also Robinson and Huber, 
1993 in Review, supra note 233, at 163-64. 
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In both Kobrin and Anderson, the courts followed this three-step 
process for evaluating the defendants’ motions for summary judgment. 
In Kobrin, the court denied the University of Minnesota’s motion for 
summary judgment on Nancy Kobrin’s gender discrimination claim, 
finding that she had raised a genuine issue of material fact in making 
out her prima facie case.**”® However, the court granted the University 
summary judgment on Kobrin’s retaliation claim, since she had not 
made out her prima facie case on that claim.’*®° Similarly, in Anderson, 
the court evaluated the summary judgment motion based on the three 
steps of McDonnell Douglas, and denied Haverford College’s motion 
for summary judgment. The court found that the plaintiffs, Albert 
Anderson and Kenneth Raines, had made out their prima facie race 
discrimination claim,’*** and that although the College asserted a non- 
discriminatory reason for its apparently discriminatory employment 
decision,’**? Anderson and Raines had raised a genuine issue of fact as 
to whether the asserted justification was pretextual.1** 

In contrast, in Jirau-Bernal v. Agrait,**** the court evaluated Haydee 
Jirau-Bernal’s First Amendment-based employment discrimination claim, 
and did not engage in the burden-shifting analysis relevant to Title VII 
employment discrimination claims. Jirau-Bernal alleged that she was 
‘constructively terminated’’ by demotion from her position at the 
University of Puerto Rico (UPR) because she was a member of the 
minority political party.**** She had satisfied her initial burden of 
proving that she was terminated for political reasons, and thus, had 
raised a triable issue. The District Court for the District of Puerto Rico 
granted summary judgment for UPR, however, finding that the Univer- 
sity had asserted nondiscriminatory reasons for her termination, which 
Jirau-Bernal had failed to rebut.*5* 

The Court of Appeals for the First Circuit reversed, however, stating 
that employment discrimination claims based on the First Amendment 
are not subject to the same three-step burden-shifting device as Title 





1379. As part of her claim, she was required to show: (1) that she is a member of a 
protected class; (2) that she was qualified for the position; (3) that she was denied the 
position; and (4) that the University hired a man for the position. The court found that 
Kobrin had raised a triable issue regarding whether she was qualified for the position. 
Kobrin, 34 F.3d at 702. 

1380. For this part of her claim, Kobrin had to prove: (1) that she engaged in a 
protected activity; (2) that an adverse employment action occurred; and (3) that a causal 
connection existed between the two. Although she proved the first two, the court 
determined that she failed to prove the third element. Id. at 704. 

1381. Anderson, 868 F. Supp. at 744-46. The elements of their race discrimination 
claim were similar to the elements of the gender discrimination claim in Kobrin. See 
supra note 1379. 

1382. Id. at 746-47. 

1383. Id. at 747-48. 

1384. 37 F.3d 1 (ist Cir. 1994). 

1385. Id. at 2-3. 

1386. Id. at 3. 
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VII claims. Instead, to be granted summary judgment, the defendant in 
a First Amendment claim must prove not only a nondiscriminatory 
reason for its actions, but also that the nondiscriminatory reason was 
the only reason for its actions.**®” Having failed to satisfy this shifted 
burden, the defendant University was not entitled to summary judg- 
ment.*%788 Thus, the First Circuit reversed and remanded for trial. 


E. Subject Matter Jurisdiction 


Subject matter jurisdiction concerns whether a court or an adminis- 
trative agency is allowed to hear a particular claim. Subject matter 
jurisdiction for courts often involves questions of state or federal con- 
stitution interpretation. For agencies, the issue often is whether a 
legislative body has granted the agency the power to hear the complaint. 

Board of Trustees of Southern Illinois University v. Department of 
Human Rights**®° presents the issue of subject matter jurisdiction for 
an administrative agency. In Southern Illinois, two black students filed 
a race discrimination complaint with the Illinois Department of Human 
Rights (DHS). The students presented various charges that they had 
been discriminated against in their academic programs and progress 
because they were black. DHS then informed Southern Illinois Univer- 
sity (SIU) that it was asserting jurisdiction over the charges. In response, 
SIU filed a petition for a writ of prohibition to prevent DHS from 
proceeding further.**°° The state circuit court determined that DHS did 
not have jurisdiction, but the appellate court reversed. The Supreme 
Court of Illinois reversed the appellate court’s ruling, however, and 
reinstated the circuit court’s decision that DHS did not have jurisdiction 
over SIU’s academic affairs. 1°" 

The state supreme court first noted that an administrative agency 
such as DHS ‘“‘has no greater powers than those conferred upon it by 
the legislative enactment creating it.’’**°? The court then examined the 
statutory provisions that gave rise to DHS powers, and determined that, 
although the Department did have jurisdiction over higher education, 
that jurisdiction was limited to sexual harassment claims, and conse- 
quently, DHS could not hear the racial discrimination claims.” 


F. Class Actions 


Class certification can be very important to ensure that appropriate 
relief can be granted to right a wrong. For example, in Cook v. Colgate 





1387. Id. at 3-4. 

1388. Id. at 4. In fact, the defendant’s affidavit directly evidenced a ‘‘discriminatory 
animus’’ at odds with their proffered defense that the plaintiff was terminated because 
of a University-wide reorganization. Id. 

1389. 636 N.E.2d 528 (Ill. 1994). 

1390. Id. at 530. 

1391. Id. at 529. 

1392. Id. at 530 (quoting Village of Lombard v. Pollution Control Bd., 363 N.E.2d 814 
(Ill. 1977)). 

1393. Id. at 532. 
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University,’°* the federal district court determined that Colgate Univer- 
sity’s athletic program had violated Title IX of the Education Amend- 
ments of 1972, but the Court of Appeals for the Second Circuit vacated 
and remanded the district court’s decision because of mootness. The 
plaintiffs had not filed their claim as a class action, and since they had 
graduated by the time the case was decided, the courts could grant 
them no relief.’**> In contrast, in a similar action filed as a class action, 
Cohen v. Brown University, the court could order the University to 
make the necessary changes in its athletic programs because future 
women student-athletes at Brown had been included in the class of 
plaintiffs seeking relief. 

In actions in federal court, to certify a class action, the group of 
plaintiffs must meet all four of the following criteria: (1) numerosity; 
(2) commonality; (3) typicality; and (4) adequacy of representation.**” 
In addition, the group of plaintiffs must assert one of the following: 
(1) that pursuing the plaintiffs’ actions separately would create the risk 
of inconsistent results or could impede other individuals’ abilities to 
protect their interests; (2) that the proposed relief would be appropriate 
to the class as a whole; or (3) that questions of law or fact common to 
members of the class predominate over questions affecting only indi- 
viduals.*** These two requirements together present the sole issue for 
the courts to address when presented with a motion for class certifi- 
cation. It is irrelevant whether the class will prevail on the merits, as 
long as the group of plaintiffs satisfies the requirements of Federal Rule 
of Civil Procedure 23. 

First, the courts address the factors of Rule 23(a), to determine 
whether class certification is appropriate. In Jackson v. Foley, two 
named plaintiffs sought to have certified as a class ‘‘all persons who 
have been or will be denied participation in [New York’s Renewed 
Eligibility for Financial Aid (REFA)] program because judgments have 
been entered against them on defaulted loans.’’*” The plaintiffs had 
filed a civil rights action challenging the defendants’ administration of 
the REFA program as a violation of the Higher Education Act (HEA) 
Amendments of 1992.14” 

In addressing the class certification issue, the court reviewed the 
requirements of Rule 23. In evaluating the four criteria of Rule 23(a), 





1394. 802 F. Supp. 737 (N.D.N.Y. 1992), vacated and remanded as moot, 992 F.2d 
17 (2d Cir. 1993). 

1395. 992 F.2d at 19. 

1396. 809 F. Supp. 978 (D.R.I. 1992), aff'd, 991 F.2d 888 (ist Cir. 1993), on remand, 
879 F. Supp. 185 (D.R.I. 1995). See also Jill Mulderink, Par For the Female Course: 
Cohen v. Brown University Mandates an Equal Playing Field in Intercollegiate Athletics, 
22 J.C. & U.L. 111 (1995). 

1397. Fep. R. Civ. P. 23(a). 

1398. Feb. R. Civ. P. 23(b). 

1399. 156 F.R.D. 538 and 156 F.R.D. 545 (E.D.N.Y. 1994). 

1400. 156 F.R.D. at 539. 

1401. Id. at 538-40. 
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the court first noted that, despite the defendants’ objections, the plain- 
tiffs did not need to prove exactly the size of the class. It was enough 
that the plaintiffs’ estimate of class size be reasonable based on the 
information available to them.’*°? The court then noted that the exact 
size of the class could be ascertained from the defendants’ records, and 
this ‘‘information monopoly’’ would not stand in the way of persons 
seeking relief.‘*°? Furthermore, although each person denied participa- 
tion in the REFA program had a different financial background, and 
thus, might have been denied participation for different reasons, the 
commonality and typicality requirements were met because the issue 
to be decided was whether the defendants’ administration of the pro- 
gram violated the HEA. The issues particular to each member of the 
class would govern only the relief granted to each—not whether the 
defendants violated the HEA.“ Finally, in addressing the adequate 
representation element, the court noted that the named plaintiffs’ claims 
had become moot, because they each had been declared eligible to 
participate in the REFA program after filing the suit.1*°> Nevertheless, 
the court determined that this case presented an exception to the rule 
that requires named plaintiffs to present a live controversy, because the 
claim was ‘‘capable of repetition yet evading review.’’*°° Moreover, the 
plaintiffs had a continuing interest in pursuing the litigation, because 
they might again find themselves in similar circumstances. **”’ 

Having concluded that the plaintiffs met all four elements of Rule 
23(a), the court then evaluated the case against Rule 23(b), and deter- 
mined that the case satisfied the requirements of Rule 23(b)(2), that the 
proposed relief would be appropriate to the class as a whole. Because 
the plaintiffs sought a permanent injunction enjoining the defendants’ 
current REFA program administration practices, all members of the 
class would benefit from the revised practices. Thus, class certification 
was appropriate. '* 

Sometimes, Rule 23(a) presents no issues for a court, because the 
class of plaintiffs obviously meets all four requirements. Then, the 
analysis focuses on the Rule 23(b) requirements. Rodriguez v. 
McKinney” illustrates how offering a particular one of the three criteria 
in Rule 23(b) as support for class certification actually can affect the 





1402. Id. at 542 (citing McNeill v. New York City Housing Auth., 719 F. Supp. 233, 
252 (S.D.N.Y. 1989)). 

1403. Id. 

1404. Id. at 542-43. 

1405. Id. at 543. 

1406. Id. (citing United States Parole Comm’n v. Geraghty, 445 U.S. 388, 398, 100 S. 
Ct. 1202, 1209-10 (1980)). The court noted that the program administrators could evade 


review of their actions by certifying REFA eligibility for every individual plaintiff who 
files suit. Id. 


1407. Id. at 544. 
1408. Id. at 544-45. 
1409. 156 F.R.D. 112 (E.D. Pa. 1994). 
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composition of the plaintiff class. Rodriguez involved civil Racketeer 
Influenced and Corrupt Organizations (RICO) Act claims against Michael 
McKinney, the former president of CareerCom, a company that operated 
three vocational schools, one of which the two named plaintiffs at- 
tended. The plaintiffs alleged that McKinney engaged in mail and bank 
fraud, causing them to enroll in CareerCom’s trade school even though 
they did not have either a high school diploma or a G.E.D. Further, 
the plaintiffs alleged that McKinney and CareerCom engaged in fraud 
by falsely certifying to the government that, although the trade schools 
enrolled students who did not have high school diplomas or G.E.D.s, 
it enrolled only students ‘‘who would benefit from the education,’’ and 
thus, who were eligible for government student loans. The plaintiffs 
alleged that this misrepresentation to the government caused them to 
incur federal student loan debts.**° The plaintiffs sought class certifi- 
cation of ‘‘all students enrolled at CareerCom’s schools in Philadelphia 
who did not have a high school diploma or G.E.D. when they were 
enrolled in CareerCom’s trade school courses.’’!*" 

The District Court for the Eastern District of Pennsylvania first eval- 
uated the requirements of Rule 23(a), and concluded that the plaintiffs 
satisfied all four requirements, especially since the defendants did not 
dispute any of the four criteria.‘**? As for the Rule 23(b) analysis, the 
plaintiffs asserted that they met the requirements of Rule 23(b)(3), which 
requires that ‘‘questions of law or fact common to the class predominate 
over questions affecting only individual members, and that a class 
action is superior to other available methods for the fair and efficient 
adjudication of the controversy.’’** 

In evaluating the ‘‘predominance’’ requirement, the court noted that, 
in a fraud action, 


a fraud perpetrated on numerous persons by the use of similar 
misrepresentations may be an appealing situation for a class action 
.... On the other hand, ... a fraud case may be unsuited for 
treatment as a class action if there was material variation in the 
representations made or in the kinds or degrees of reliance by the 
persons to whom they were addressed.*** 


Thus, even though a fraud action might involve ‘‘various misrepresen- 
tations or varying degrees of reliance, common issues still may pre- 
dominate if questions of causation and reliance are not ‘extraordinarily 
complex’ or if a ‘presumption of reliance’ is appropriate.’’**** Using 





1410. Id. at 112-13. 

1411. Id. at 113, 118 (quoting Plaintiff's Complaint at para. 61). 

1412. Id. at 114-15. 

1413. Fep. R. Civ. P. 23(b)(3). 

1414. Rodriguez, 156 F.R.D. at 115 (quoting McMahon Books v. Willow Grove Assocs., 
108 F.R.D. 32 (E.D. Pa. 1985) (quoting Advisory Committee Notes)). 

1415. Id. (citations omitted). 
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this line of analysis, the court determined that the plaintiffs’ first cause 
of action—that CareerCom’s fraudulent representations regarding their 
‘ability to benefit’? from CareerCom’s programs caused them to enroll— 
was not suitable for a class action, because each plaintiff needed to 
prove individually that a reliance on CareerCom’s representations in- 
duced the individual to enroll.‘*** However, the plaintiffs’ second cause 
of action—that CareerCom’s misrepresentations to the government caused 
them to incur federal student loan debts—was suitable for a class action, 
because ‘‘any single plaintiff would have to present the same proof of 
that conduct.’’'*’” This line of reasoning necessarily altered the descrip- 
tion of the class, however. Instead of including all of CareerCom’s 
students who did not have a high school diploma or G.E.D., the court 
limited the class only to a subgroup of those students—those who 
would have been unable to pay the tuition without government loan 
assistance.1*1® 

In evaluating the ‘‘superiority’’ requirement of Rule 23(b)(3), the 
court determined that the case was ‘‘well-suited for class adjudica- 
tion.’’**° First, this particular class of students likely was financially 
unable to bring individual cases. Second, a class action would allow 
the parties and the court to avoid ‘‘multiple presentations of the same 
extensive proof of [the] defendant’s alleged scheme.’’**° Consequently, 
the court certified the class action, although it changed the definition 
of the class to comport with the truly common issue. 


G. Trial by Jury 


On November 21, 1991, Congress amended Title VII of the Civil 
Rights Act of 1964*21 to provide for jury trial and compensatory and 
punitive damages in employment discrimination cases. In Segarra v. 
Universidad Politecnica de Puerto Rico,*?? Susana Segarra had filed a 
retaliatory discharge claim under Title VII against the University, her 
former employer. The University filed a motion requesting denial of 
trial by jury, contending that, since the facts from which the claim 
arose occurred before the Title VII amendments were enacted, trial by 
jury was inappropriate. The federal District Court for the District of 
Puerto Rico disagreed, however, and found that, although the amend- 
ments had no retroactive effect,‘*2? and although the alleged sexual 





1416. Id. at 116. 

1417. Id. 

1418. Id. at 116-17, 118. 

1419. Id. at 117. 

1420. Id. 

1421. 42 U.S.C. §§ 2000e to 2000e-17 (1988). 

1422. 865 F. Supp. 72 (D.P.R. 1994). 

1423. Id. at 73 (citing Landgraf v. USI Film Prods., 114 S. Ct. 1483, 1488 (1994) 
(holding that section 102 of the Civil Rights Act, which authorizes compensatory and 


punitive damages as well as trial by jury, does not apply to a case pending on appeal 
as of November 21, 1991)). 
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harassment incidents of which Segarra complained occurred before 
November 21, 1991, Segarra was not discharged until July of 1992. 
‘Since discharge from employment is an element of a retaliatory dis- 
charge claim, Segarra’s claim could not have arisen before July of 1992. 
Thus, the November 21, 1991 amendments applied to the cause of 
action, and the court found Segarra to be entitled to trial by jury.’**4 


H. Preclusion*?5 


Preclusion doctrine is meant to answer questions about the effect that 
earlier adjudication has on a case currently before a court. The doctrine 
has two basic componenets: one relating to claims, the other relating 
to issues. Claim preclusion prevents parties to a former adjuducation 
from relitigating claims that either were litigated or could have been 
litigated in the former case.’4”* Issue preclusion prevents the relitigation 
of issues that were resolved decisively in former litigation against one 
of the parties to the current litigation.?” Both components of the 
doctrine are intended to conserve scarce judicial resources and to 
minimize the vexation that litigation usually involves for at least one 
of the parties. Both components of the doctrine originated in judicial 
decisions, although both components have been reduced to statute in 
some jurisdictions.1*2* 

In University of Nevada v. Tarkanian,***° the University challenged 
the reapportionment of Tarkanian’s attorneys’ fees on the grounds of 
issue preclusion. UNLV asserted that the court’s initial division of the 
fees—10% from UNLV and 90% from the NCAA—precluded Tarkanian’s 
action against UNLV for 100% of the fees after the Supreme Court 
ordered the NCAA dismissed as a defendant in the original case.*4*° 
The Supreme Court of Nevada refused to apply issue preclusion, how- 
ever, finding that the issue of the relative liabilities of UNLV and the 
NCAA had not been decided in the initial litigation. Instead, the court 
determined the apportionment post-trial, upon motion by the NCAA. 
Thus, since the issue had not been litigated before a court of competent 
jurisdiction, issue preclusion could not apply. Furthermore, the court 
also commented that claim preclusion could not apply, because this 





1424. Id. 

1425. In this section, the term ‘‘claim preclusion”’ is used to refer to what traditionally 
has been called ‘‘res judicata,’’ and the term ‘‘issue preclusion’’ is used to refer to what 
traditionally has been called ‘‘collateral estoppel.”’ It is hoped that the use of this modern 
terminology clears up the confusion caused by the imprecise use of the traditional 
terminology. 

1426. See RESTATEMENT (SECOND) OF JUDGMENTS §§ 17-26 (1982). 

1427. See id. §§ 27-33. 

1428. See, e.g., Fia. Stat. chs. 772.14, 775.089(8) (1986), discussed infra at text 
accompanying notes 1432-1436. 

1429. 879 P.2d 1180 (Nev. 1994). 

1430. Id. at 1191-92. For a discussion of the attorneys’ fees portion of the case, see 
Section VI.C.3., supra pages 534-535. 
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case was a ‘‘subsequent proceeding[] in the same litigation,’ not a 
separate action on a decided claim.*** Consequently, the court was free 
to reevaluate the apportionment. 

Issue preclusion can apply between a prior criminal action and a 
subsequent civil action. In the criminal case preceding Board of Regents 
of Florida v. Taborsky,***? Petr Taborsky had been convicted of criminal 
charges of second-degree grand theft and theft of trade secrets in 
connection with his misappropriation of confidential research con- 
ducted at the University of South Florida (USF). As part of his sentence, 
Taborsky expressly was prohibited from using the stolen research for 
any purpose. Nevertheless, he later obtained a patent related to the 
stolen research. **** 

USF subsequently filed a civil action against Taborsky, requesting a 
civil injunction identical to the criminal injunction, to enjoin him from 
using the protected research. USF filed its action under Florida statutes 
that operated to prevent a criminal defendant in a subsequent civil suit 
from requiring a civil plaintiff to relitigate facts that already had been 
resolved in the criminal action.’*** By obtaining the civil injunction, 
USF thus would be able to protect its rights in its related civil actions 
against Taborsky. The civil court did take notice of the criminal pro- 
ceeding, but refused to apply issue preclusion as allowed by state law 
to grant USF injunctive relief and summary judgment based on the 
criminal court’s determination that USF owned the research.***5 

The Florida District Court of Appeals reversed, however, finding that 
the scope of the criminal injunction was identical to the requested civil 
injunction,'*** and thus, that applying the state issue preclusion statutes 
would be appropriate. The facts establishing USF’s rights in the research 
already had been litigated in the criminal case, and thus, USF was 
entitled to the injunction to prevent further injury caused by Taborsky’s 
misappropriation of USF’s trade secrets and protected research. 

Lunde v. Helms**’ illustrates that claim preclusion can bar subsequent 
relitigation of a claim in federal court if the state court has entered a 
final judgment on the merits. Karen Lunde had brought gender dis- 
crimination charges against the University of Iowa (UI) in connection 
with her dismissal from medical school.*** She appealed her dismissal 





1431. Id. 

1432. 648 So. 2d 748 (Fla. Dist. Ct. App. 1994), review denied, 654 So. 2d 920 (Fla. 
1995). 

1433. 648 So. 2d at 750. 

1434. Fia. Stat. chs. 772.14, 775.089(8) (1986). 

1435. Id. at 750-51. The criminal court’s determination that USF owned the research 
was a necessary predicate to its finding that Taborsky stole the research. 

1436. Id. at 754. 

1437. 29 F.3d 367 (8th Cir. 1994), cert. denied, 115 S. Ct. 1111 (1995). 

1438. 29 F.3d at 369. Lunde alleged that UI violated her First Amendment, due 


process, and equal protection rights, all of which could have been litigated in federal 
court. 
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to UI’s Board of Regents, which denied her appeal. She then requested 
judicial review of that administrative decision in state court. Although 
she expressly asserted that she was reserving her federal claims for 
litigation in federal court, Lunde nevertheless ‘‘vigorously litigated”’ 
her federal claims in state court. After a full trial, the state district 
court determined that Lunde was dismissed solely because of her 
academic performance, rather than because of any gender discrimina- 
tion. The state appellate court affirmed the decision and the Iowa 
Supreme Court denied review.***° 

After exhausting her appeals in the state courts, Lunde filed a com- 
plaint in federal district court. Upon UI’s motion, the district court 
granted summary judgment for the University on the ground of claim 
preclusion. Specifically, the court noted that Lunde already had liti- 
gated her gender discrimination claim in state court, and thus, was 
precluded from relitigating that same claim in federal court.“ The 
Court of Appeals for the Eighth Circuit affirmed, finding that the state 
court, as a court of competent jurisdiction, had entered a final judgment 
on the merits, that the parties were the same in both actions, and that 
the state and federal lawsuits involved the same cause of action.*** 


I. Venue 


Generally, in selecting a venue for trial, the plaintiff has the prerog- 


ative of selecting any appropriate venue. To challenge the plaintiff’s 
choice of venue, the defendant must demonstrate the impropriety of 
the plaintiff’s choice. Sometimes, however, specific statutory provisions 
may override the plaintiff's choice or the defendant’s objections, re- 
quiring that a suit be filed in a particular venue. 

In Barr v. Florida Board of Regents,'** for example, Lisa Barr filed 
suit against the Florida Board of Regents (FBR) in the county in which 
she taught for the University of Florida. FBR moved for transfer of 
venue to the county in which its home offices were located, using the 
state’s common law ‘“‘home venue”’ provision, which provides that, in 
a civil action against a state agency, venue is proper in the county in 
which the agency maintains its headquarters.**** The trial court granted 
the motion to transfer, but the appellate court reversed, finding that 
Barr proved that one of two exceptions to the ‘“‘home venue’’ rule 
applied. ‘‘Home venue’’ may be waived by statute or, under the ‘‘sword 
wielder’’ exception, a suit for the protection of the plaintiff’s rights 
may be brought in the county in which the infringement of rights is 
threatened or has occurred.'*** Since the official action complained of 





. Id. at 369-70. 

. Id. at 370. 

. Id. at 371. 

. 644 So. 2d 333 (Fla. Dist. Ct. App. 1994). 
. Id. at 335. 

. Id. at 335-36. 
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occurred in the county in which Barr initially filed her claim, Barr was 
entitled to venue in that county. *** 


J. Standing 


To bring a lawsuit, a plaintiff must have standing—that is, a plaintiff 
must have a ‘‘sufficient stake in an otherwise justiciable controversy to 
obtain judicial resolution of that controversy.’’**® The concept of stand- 
ing requires that the plaintiff be ‘‘injured or . . . threatened with injury 
by [the] action complained of, and focuses on the question of whether 
the litigant is the proper party to fight the lawsuit, not whether the 
issue itself is justiciable.’’**? Consequently, a court can dismiss an 
otherwise justiciable controversy if the party bringing the suit does not 
have standing to sue. 

Standing can derive from the relationship between the parties or from 
some specific right enjoyed by the plaintiff. Often, taxpayers attempt 
to challenge government actions under the concept of ‘‘taxpayer stand- 
ing.’’ Under federal law, however, taxpayer standing can apply only 
to claims that a governmental action violates the Establishment Clause. *** 
Under state law, however, taxpayers may raise challenges to other types 
of governmental actions that would cause them an increased tax bur- 
den.**#9 

In Drummond v. University of Pennsylvania,***° for example, a group 
of Philadelphia school students (Objectors) brought an action against 
the University of Pennsylvania, objecting to the interpretation of an 
agreement between the City of Philadelphia and the University that 
provided for the establishment of 125 full-tuition scholarships. The City 
and the University had entered into an agreement in 1910, which was 
amended in 1977, under which the City would convey land to the 
University in exchange for which the University would provide ‘‘at 
least one hundred twenty-five ... full tuition scholarships, or their 
equivalent ... [, which would be awarded] annually by the Mayor of 
the City of Philadelphia to deserving students from all of the schools 
of the City ... .’’*451 The University calculated its annual commitment 
under the agreement by multiplying its current tuition by 125, and 
then awarding up to this total dollar amount in scholarships of varying 





1445. Id. at 337. 

1446. Sierra Club v. Morton, 405 U.S. 727, 731-32, 92 S. Ct. 1361, 1364 (1972). 

1447. Carolina Environmental Study Group v. United States Atomic Energy Comm’n, 
431 F. Supp. 203, 218-19 (D.N.C. 1977). 

1448. See Flast v. Cohen, 392 U.S. 83, 88 S. Ct. 1942 (1968). 

1449. See, e.g., Lilly v. City of Minneapolis, 1994 WL 315620 (Minn. Dist. Ct. June 
3, 1994), aff'd, 527 N.W.2d 107 (Minn. Ct. App. 1995), in which taxpayers were granted 
standing to sue the city to enjoin it from providing insurance benefits to same-sex 
domestic partners. For a discussion of the facts of this case, see Section IX.D.3., infra 
pages 722-723. 


1450. 651 A.2d 572 (Pa. Commw. Ct. 1994), appeal denied, 661 A.2d 875 (Pa. 1995). 
1451. 651 A.2d at 575. 
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amounts on the basis of need, sometimes paying less than its full 125- 
scholarship obligation. The Objectors, as a class, sought a declaration 
that the University and the City were violating the terms of the agree- 
ment, and requested the court to enjoin them permanently from doing 
so. 

The trial court determined that the Objectors did not have standing 
to bring this suit, either as taxpayers or as third-party beneficiaries to 
the agreement.’**? The court did note, however, that the agreement did 
require the University to provide financial assistance in an amount 
equivalent to 125 scholarships.‘*** Both parties appealed. 

The Commonwealth Court of Pennsylvania affirmed the trial court’s 
determination that the Objectors did not have standing to sue either as 
taxpayers or as third-party beneficiaries. The appellate court found that 
taxpayer standing could be invoked only to challenge a general gov- 
ernment power, and not to challenge an interpretation of agreements 
entered into by a university and a city.**** Moreover, the Objectors did 
not have standing as third-party beneficiaries because the agreement 
specifically provided that, in the event the University defaulted on the 
agreement, the University would be liable only to the City and not to 
the members of the general public.** The appellate court also agreed 
with the trial court that the language of the agreement was ambiguous, 
and deferred to the trial court’s interpretation, acknowledging that the 
appellate court was not free to substitute its own judgment for that of 
the trier of fact. Consequently, the appellate court affirmed the trial 
court’s interpretation of the agreement, basing its decision on the fact 
that the Objectors lacked standing to bring the suit.’*** 

Similarly, in Espinosa v. Board of Trustees of Community College 
District No. 508,’*’ a group of plaintiffs brought a class action against 
the Board of Trustees of their community college to challenge the 
college’s decision to eliminate 500 classes from its Fall 1992 academic 
schedule.'*** The plaintiffs claimed, among other things, that the re- 
duction in classes harmed them as taxpayers.’*** The taxpayers argued 





1452. Id. at 576. 

1453. Id. 

1454. Id. at 577 (citing William Penn Perking Garage v. City of Pittsburgh, 346 A.2d 
269 (Pa. 1975); and In re Application of Biester, 409 A.2d 848 (Pa. 1979)). 

1455. Id. at 579. 

1456. Id. at 581. 

1457. 632 N.E.2d 279 (Ill. App. Ct. 1994). 

1458. Id. at 280. 

1459. The plaintiffs also alleged that the College’s decision violated both Illinois 
statutory and constitutional mandates regarding state-provided educational services. The 
class first alleged that the College’s decision violated the Illinois Community College 
Act, Int. ANN. Stat. ch. 110, paras. 805/1-1 to 805/8-2 (Smith-Hurd 1993 & Cum. Supp. 
1995), because it reduced the number of classes for the fall semester. The class argued 
that, under the Act, the College had a duty to provide students with classes to the extent 
that sufficient space for effective instruction existed. In affirming the trial court’s decision 
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that the reduction in the services provided by the College would reduce 
the revenue brought in by the College, which consequently would 
result in an increase in the taxpayers’ tax burden. In affirming the trial 
court’s decision to dismiss all counts of the taxpayers’ complaint for 
failure to state a claim, the Illinois Appellate Court first recognized 
that the taxpayers did have an ‘‘equitable right to sue to protect their 
interest in public funds.’’*®° The court noted that this right stems from 
the taxpayers’ equitable ownership of general public funds and because 
the taxpayers are liable to replenish funds in the treasury in the event 
of any misappropriation.‘** The court then stated that, to maintain a 
taxpayers’ claim, the class had to allege either that they, individually 
or as a group, would suffer financial loss or that the challenged actions 
would cause harm to the governmental body involved.'**? The taxpayers 
failed to satisfy either of these prerequisites, and thus, could not bring 
a claim based on their status as taxpayers.1*® 

Steffan v. Perry’** also raised a standing issue.**** Joseph Steffan, an 
admitted homosexual, challenged, among other things, a Department 
of Defense directive that precluded homosexuals from military service. 
Steffan, who was discharged from the United States Naval Academy, 
asserted that the directive was unconstitutional as applied to him. The 
directive defined a homosexual as ‘‘a person, regardless of sex, who 
engages in, desires to engage in, or intends to engage in homosexual 





to dismiss this count of the class’ complaint, the Illinois Appellate Court found that the 
plain language of the statute did not address class offerings or student enrollment in 
specific classes; rather, the provision addressed student admission, and required the 
College to enroll students to the maximum extent possible. The court also found that 
the Act granted the College the authority to exercise all powers ‘‘that may be requisite 
or proper for the maintenance, operation, and development of any college or colleges 
under the jurisdiction of the board.’’ Consequently, the College had the authority to 
decide which classes would best carry out its mission, and the decision to cancel the 
500 classes was an appropriate exercise of that authority. Espinosa, 632 N.W.2d at 281. 

The class also alleged that the College had failed to comply with article X of the 
Illinois Constitution, which mandates that ‘‘an efficient system of high quality public 
educational institutions and services’ be provided. Id. (citing ILL. Const. art. X, § 1 
(1970)). The class asserted that community colleges constituted ‘‘public educational 
institutions,’’ and thus, deserved state constitutional protection. The appellate court, 
however, found no authority to suggest that the Illinois Constitution applied to the 
operation of community colleges or that community colleges were included in the 
definition of ‘‘public schools’’ for the purposes of the article. Id. Consequently, the 
appellate court affirmed the trial court’s dismissal of the class’ claim. Id. at 282. 

1460. Id. (citing Egidi v. Town of Libertyville, 578 N.E.2d 1300 (Ill. App. Ct. 1991)). 

1461. Id. 

1462. Id. (citing Lynch v. Devine, 359 N.E.2d 1137 (Ill. App. Ct. 1977)). See also 
Egidi, 578 N.E.2d 1300. 

1463. Espinosa, 632 N.E.2d at 282. 

1464. 41 F.3d 677 (D.C. Cir. 1994). 

1465. For a discussion of the substantive aspects of the case, which involve discrim- 
ination against a homosexual student at the United States Naval Academy, see Section 
XIL.C., infra pages 813-817. 
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acts... .’’146° Steffan already had conceded that the military could ban 
those who engaged in homosexual conduct,’**’ and thus, was left with 
challenging the portion of the directive that allowed the military to ban 
those who desired to engage in homosexual acts. Steffan contended 
that this provision ‘‘extend[ed] the definition of homosexual into the 
realm of a service member’s private thoughts.’’'*** The Court of Appeals 
for the District of Columbia Circuit determined that Steffan lacked 
standing to bring this claim,** however, because he failed to offer any 
evidence that his discharge from the Academy resulted from his ho- 
mosexual desires rather than from his homosexual status. 

The court first noted that, under Article III of the Constitution, Steffan 
had to prove only injury in fact that is fairly traceable to the DOD 
directives. In Steffan’s case, his discharge from the Naval Academy 
likely met that requirement.’*” The court also noted, however, ‘‘[A] 
litigant must still pass through the prudential standing barrier, and 
Steffan does not.’’*”? The court explained that prudential standing 
requires that there be a connection ‘‘between the injury [the plaintiff 
has] suffered and the legal right or theory asserted,’’**”? in order to 
insure that the plaintiff’s suit seeks to vindicate the plaintiff’s own 
rights or interests, not those of some absent third party.%*”? The court 
then distinguished Article III standing from prudential standing. Article 
III standing focuses in part on causation, and requires a plaintiff merely 


to show a connection between injury and the governmental action being 
challenged.'*”* Prudential standing, on the other hand, requires a further 
link between the alleged injury and the legal right asserted by the 
plaintiff. The court concluded, 


{If the alleged wrongfulness of the injurious action challenged, 
that is, the asserted violation of a legal right, was not causally 
related to the injury suffered—if, in other words, it was not the 
illegal aspect of the action challenged that harmed the plaintiff— 
then the suit in question would not be one to vindicate that 





1466. Id. at 693 (quoting DOD Directive 1332.14.H.1.b(1), 32 C.F.R. pt. 41, app. A 
(1991) (superseded)). 

1467. Id. at 685. 

1468. Id. at 693. 

1469. Id. at 697. 

1470. The appellate court noted that there was some confusion regarding whether 
Steffan had been discharged pursuant to the DOD directives or pursuant to a Naval 
Academy regulation. Id. at 684. The court thus performed this portion of its analysis as 
if Steffan had been discharged pursuant to the DOD directives. 

1471. Id. 

1472. Id. 

1473. Id. (citing Nordlinger v. Hahn, 505 U.S. 1, 11, 112 S. Ct. 2326, 2332 (1992); 
and Warth v. Seldin, 422 U.S. 490, 499-500, 95 S. Ct. 2197, 2205-06 (1975)). 

1474. Id. (citing Valley Forge Christian College v. Americans United for Separation of 
Church and State, 454 U.S. 464, 472, 102 S. Ct. 752, 758-59 (1982)). 
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plaintiff’s own rights. One cannot vindicate what has never been 
threatened .**”5 


The appellate court then explained that Steffan had prudential stand- 
ing only if his discharge was due solely to his homosexual desires. 
The court concluded that Steffan failed to prove this connection, and 
thus, determined that Steffan lacked standing to challenge the ‘‘desires’’ 
portion of the directive.**’6 


VII. AccEss TO RECORDS 
A. Access to Records Generally 


1. Student Records 


Access to a student’s educational records generally is governed by 
the Family Educational Rights and Privacy Act (FERPA), as discussed 
in Section VII.B., infra. However, access to other types of student 
records is governed either by judicial mandate,*”” by agreement between 
the parties involved or by state public records laws. In analyzing claims 
for access to these records, courts balance the right of the party re- 
questing access against the right of the custodian of the records to 
maintain the nondisclosure, in light of any public policy considerations. 

In Dalton v. Educational Testing Service,'*”® Peter Dalton brought suit 
against the Educational Testing Service (ETS) for specific performance 
and monetary damages after ETS refused to relay Dalton’s Scholastic 
Aptitude Test (SAT) scores.’*”? Dalton had taken the test twice, and 
had scored more than 400 points higher on the second test. Suspecting 
that someone else had taken Dalton’s second test for him, ETS followed 
its standard investigative procedures and determined that Dalton did 
not take the second test himself.‘#° Consequently, ETS decided not to 
release Dalton’s scores on the second test. 

The trial court first determined that ETS had failed to consider 
evidence offered by Dalton that could explain the dramatically different 
results in the two tests. Specifically, the court found that ETS: had not 
interviewed the test administrator and proctor who submitted letters 





1475. Id. 

1476. Id. at 697-98. 

1477. See, e.g., A. v. C. College, 863 F. Supp. 156 (S.D.N.Y. 1994), in which the 
court sealed College disciplinary records resulting from an investigation into alleged 
sexual misconduct, to protect both the students and the College involved. 


1478. 614 N.Y.S.2d 742 (App. Div. 1994), leave to appeal denied, 629 N.Y.S.2d 720 
(N.Y. 1995). 


1479. 614 N.Y.S.2d at 742. 
1480. ETS’s standard procedures included checking for disparate handwriting and 
checking for any unusual agreement with the answers of another test-taker. Id. at 743. 
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verifying Dalton’s attendance; had not considered other information 
that could have explained the difference in test results, including that 
Dalton had suffered from mononucleosis during the first test and that 
Dalton had enrolled in SAT preparatory classes in order to improve his 
performance on the second test; and had not considered other infor- 
mation that would prove that Dalton took the test himself, including 
an affidavit submitted by Dalton’s friend that stated that Dalton took 
the second test himself, and an analysis by the document examiner 
that concluded that the same individual took both exams.’** The trial 
court thus concluded that ETS had breached its contract with Dalton 
to release the test results, and the court ordered ETS to release the 
results. 148? 

In reviewing ETS’ appeal, the New York Supreme Court, Appellate 
Division, affirmed the trial court’s decision. The appellate court noted 
that, even though Dalton had signed a contract with ETS agreeing to 
be bound by the Service’s conditions for release of test results, ETS 
had breached its implicit duty of good faith’*** when it failed to consider 
Dalton’s evidence before refusing to release his test scores.*** 

In Times-Picayune Publishing Company v. Johnson,"*** the Times- 
Picayune newspaper asked each Louisiana legislator for permission to 
review and copy their legislative scholarship nominations for Tulane 
University students. When the legislators failed to cooperate and dis- 
close the requested information, the newspaper sought a declaratory 
judgment and a writ of mandamus. The newspaper claimed that the 
nominating forms executed by the legislators were public records that 
fell within the scope of Louisiana’s Public Records Act,’*** and that the 
newspaper had the right, under the Act, to view and copy those 
documents. The legislators argued that the documents were not public 
records, and further, even if the documents were public records, the 
legislators claimed that they were not custodians of the records because 
the records were in the possession of Tulane University. The trial court 
disagreed with the legislators, and found that the requested documents 
were public records within the scope of the Act, and that the newspaper 
could view and copy them. The trial court thus ordered the legislators 
to provide the requested documents, enjoined nonperformance of the 
order, and awarded attorneys’ fees to the newspaper. The legislators 
appealed.**°” 





1481. Id. 

1482. Id. at 742. 

1483. Id. (citing Goodstein Constr. Corp. v. City of New York, 604 N.E.2d 1356 (N.Y. 
1992); Components Direct v. European Am. Bank & Trust Co., 572 N.Y.S.2d 359 (App. 
Div. 1991); and In re Yaeger v. Educational Testing Serv., 551 N.Y.S.2d 574 (App. Div. 
1990)). 

1484. Id. at 744. 

1485. 645 So. 2d 1174 (La. Ct. App. 1994), writ denied, 651 So. 2d 260 (La. 1995). 

1486. La. Rev. Stat. ANN. § 44:1 (West 1982 & Supp. 1995). 

1487. Times-Picayune, 645 So. 2d at 1175. 
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The Louisiana Court of Appeal addressed four issues. First, it found 
that the nominating forms were public records within the meaning of 
the Public Records Act.*®* The appellate court stated that one of the 
purposes of the Act was to ensure that public businesses were subject 
to public scrutiny, and that the relationship between the state, Tulane, 
and the scholarship process constituted a public business. Conse- 
quently, the nominating forms fell within the Act’s broad definition of 
public records.**°° 

Second, the appellate court found that the legislators were custodians 
of the documents pursuant to the Act, and thus, were required to 
disclose the nominations. The court stated that the Act does not 
define custodians only as those persons or institutions in physical 
custody of the documents; rather, under the Act, custodians also include 
those with control over the records. The court concluded that the 
legislators had control because custody of the documents could not be 
transferred to Tulane without the appropriate authorization.’*** Conse- 
quently, the appellate court affirmed the trial court’s order that the 
legislators provide the newspaper with the requested documents. 

Third, the appellate court held that the trial court’s issuance of the 
writ of mandamus was premature, because there was no indication that 
the legislators would not comply with the court’s final declaratory 
judgment.***? Finally, on a related issue, the court concluded that, 
because the mandamus had been issued improvidently, the newspaper 
did not prevail fully on its claim, and thus, should not have been 
awarded attorney’s fees. Consequently, the appellate court reversed the 


trial court’s issuance of the writ of mandamus and award of attorney’s 
fees.1493 


2. Employee Records 


Access to employee records is governed by the same considerations 
as access to student noneducational records. Generally, state open 
records laws favor the disclosure of public information, such as the 
records of employees of public institutions. Under certain circum- 
stances, however, the employee’s privacy rights might militate against 
such disclosure. 





1488. The Act provides that public records are, among other things, ‘‘records ... 
prepared for use in the conduct, transaction or performance of any duty . . . performed 
by or under the authority of the constitution or laws of this state ....’’ La. Rev. Start. 
ANN. § 44:1A(2) (West 1982 & Supp. 1995). 

1489. Times-Picayune, 645 Sc. 2d at 1176. 

1490. The Act provides that a ‘‘custodian’’ is ‘‘the public official or head of any public 
body having custody or control of a public record, or a representative specifically 
authorized by him to respond to requests to inspect any such records.’’ La. REv. STAT. 
ANN. § 44:1A(3) (West 1982 & Supp. 1995). 

1491. Times-Picayune, 645 So. 2d at 1176. 

1492. Id. at 1177. 

1493. Id. 
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In Doe v. Board of Regents of the University System of Georgia,‘ 
for example, Jane Doe initially had reported being abducted and raped 
by an unknown assailant, but later changed her story, stating instead 
that she had been forced to have sex against her will with a man with 
whom she had been involved for a short time.***5 Doe filed a complaint 
against the Board of Regents of the University System of Georgia, 
seeking an injunction against the disclosure to a campus newspaper of 
a University police report that reported Doe’s alleged incident of rape 
and abduction. The campus newspaper had requested a copy of the 
police report under to Georgia’s Open Records Act.“ Doe, on the 
other hand, asserted a right of privacy’ and requested protection from 
the disclosure.‘ The trial court refused to issue an interlocutory 
injunction, finding that Doe’s false claim of rape was not protected 
from disclosure, and further, that Doe had no legitimate expectation of 
privacy in the report. Upon Doe’s appeal, the trial court issued an 
injunction applicable during the pendency of the appeal.* 

The Georgia Court of Appeals first determined that the police report 
was a ‘‘public record’’ that was subject to the Open Records Act. 
The court next assessed whether the report was exempt** from public 
disclosure or whether the report should be protected by court order.** 
Doe argued that the report should be exempted under the ‘‘similar 
files’’ exemption, which protects from disclosure material that would 
be an invasion of personal privacy. The appellate court disagreed, 
stating that the report was not covered by any statutory exemption.*™ 

Doe then argued in the alternative that, if the whole report was not 
exempt, then at least her name should be withheld pursuant to the 





1494. 452 S.E.2d 776 (Ga. Ct. App. 1994). 

1495. Id. at 778. 

1496. Ga. CopE ANN. §§ 50-18-70 to 50-18-135 (1994). 

1497. Id. § 50-18-72(a)(2). 

1498. Id. § 16-6-23. 

1499. Doe, 452 S.E.2d at 778. 

1500. The Open Records Act defines ‘‘public records” as ‘‘documents, papers, letters, 
maps, books, tapes, photographs, computer based or generated information, or similar 
material prepared and maintained or received in the course of the operation of a public 
office or agency.’’ Ga. CoDE ANN. § 50-18-70(a) (1994). 

1501. Exceptions for records of law enforcement agencies are provided by the statute 
for any pending investigation. Specifically, the statute exempts from disclosure any 
records ‘‘other than initial police arrest reports, accident reports, and incident reports; 
provided, however, that an investigation or prosecution shall no longer be deemed to be 
pending when all direct litigation involving said investigation and prosecution has 
become final or otherwise terminated.’ Id. § 50-18-72(a)(4). 

1502. Id. § 50-18-70 (applicable only if there is a claim that disclosure of the public 
records would invade individual privacy). See Hardaway Co. v. Rives, 422 S.E.2d 854 
(Ga. 1992) (citing Board of Regents v. Atlanta Journal, 378 S.E.2d 305 (Ga. 1989); and 
Georgia Hosp. Ass’n v. Ledbetter, 396 S.E.2d 488 (Ga. 1990)). Doe, 452 S.E.2d at 778- 
79. 

1503. Ga. Cope ANN. § 50-18-72(a)(2) (1994). 

1504. Doe, 452 S.E.2d at 779. 
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rape victim confidentiality statute. The appellate court determined 
that the Board of Regents, as an agent of the state, was subject to the 
provisions of the statute,“°* but that the statute had only limited 
applicability to Doe’s case, because it precluded only the disclosure of 
Doe’s name and identity. The court then weighed the public’s interest 
in knowing Doe’s real identity against Doe’s interest in remaining 
anonymous, and struck the balance in favor of Doe, thus barring the 
disclosure of her name and identity.” The appellate court did not 
address whether the entire report should be protected from disclosure, 
however, finding instead that Doe’s privacy already was protected 
adequately by the rape victim confidentiality statute.°* Consequently, 
the appellate court agreed with the trial court that the campus news- 
paper was entitled to the requested reports, but reversed the trial court’s 
denial of Doe’s interlocutory injunction insofar as it permitted the 
disclosure of her name and identity.°” 

In Ohio ex rel. James v. Ohio State University,**° William Calvin 
James, an assistant professor in the department of geological sciences 
at Ohio State University (OSU), sought a writ of mandamus to compel 
OSU to provide him access to and copies of records contained in the 
tenure and promotion files. OSU originally offered James a redacted 
version of his own file, from which OSU had removed all references 
to the tenure committee chair’s evaluation letter as well as any other 
information that revealed the identity of the individuals who evaluated 


James’ request for tenure. OSU also refused to grant James access to 
any other employee’s file.**? The court thus had to determine whether 
the documents James requested were public records subject to disclosure 
under Ohio’s Public Records Act’? or whether the records were pro- 
tected from disclosure by one of the exceptions to the Act.15*% 





1505. The rape victim confidentiality statute provides: 

It shall be unlawful for any news media or any other person to print and 
publish, broadcast, televise, or disseminate through any other medium of public 
dissemination or cause to be printed in any newspaper, magazine, periodical 
or other publication published in this state or through any radio or television 
broadcast originating in the state the name or identity of any female who may 
have been raped or upon whom an assault with intent to commit the offense 
of rape may have been made. 

Ga. CopE ANN. § 16-6-23(a) (1994). 

1506. The dissent disagreed with the majority regarding the applicability of this statute, 
however, reasoning that the rape confidentiality statute did not protect admittedly false 
allegations of rape, and further, that the public had a right to know the name of any 
person who filed a false complaint. Doe, 452 S.E.2d at 782. 

1507. Id. at 780-81. Names and identities disclosed in public court documents open 
to public inspection are not exempted. 

1508. Id. at 782. 

1509. Id. 

1510. 637 N.E.2d 911 (Ohio 1994). 

1511. Id. 

1512. Onto Rev. Cope ANN. § 149.43(B) (Baldwin 1994). 

1513. Id. § 149.43(A)(1); James, 637 N.E.2d at 912. 
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The University offered two arguments in support of its decision not 
to disclose the requested records. First, OSU contended that it was 
justified in redacting from James’ file the names of the individuals who 
evaluated him for tenure, claiming that those individuals were the 
equivalent of ‘‘an information source or witness to whom confidentiality 
has been reasonably promised’’** under state law. The Ohio Supreme 
Court rejected this argument, finding that the University incorrectly 
analogized its tenure evaluation records to the ‘‘confidential law en- 
forcement investigatory records’’***> that actually were the focus of the 
statute. 

OSU also argued that disclosure would infringe substantially upon 
the University’s constitutional right to academic freedom.**** The court 
also rejected this contention, however, determining that the argument 
was baseless. Citing the Supreme Court’s decision in University of 
Pennsylvania v. EEOC,**”” the state supreme court stated that nondis- 
closure of promotion and tenure files to the person subject to the 
evaluation actually seemed to be the antithesis of academic freedom.*** 

Consequently, the court granted James’ request for the writ, finding 
that the promotion and tenure records of the University, a state-sup- 
ported institution of higher education, were ‘‘public records’’ under 
state law, and further, that the records did not fall within the scope of 


any statutory exceptions. Thus, the records were subject to disclo- 
sure. +519 


3. Institutional Records 


Access to the records of public institutions is governed by various 
state ‘‘sunshine’’ laws. Public records acts allow disclosure of records, 
and open door acts allow access to meetings. Few privacy considera- 
tions impact a court’s decision regarding whether to grant access to 
records of a public institution or its instrumentalities. Typically, the 
courts grant access, finding that the public has a right to know about 
the workings of its agencies. 

In Ohio ex rel. Thomas v. Ohio State University,**° for example, 
Shawn Thomas, an attorney proceeding pro se, sought a writ of 





1514. Onto Rev. Cope ANN. § 149.43(A)(2)(a)-(b) (Baldwin 1994). 

1515. Id. § 149.43(A)(2). 

1516. James, 637 N.E.2d at 912. 

1517. 493 U.S. 182, 110 S. Ct. 577 (1990) (rejecting a similar argument regarding 
whether ‘‘promotion and tenure peer review documents [were] discoverable by the Equal 
Employment Opportunity Commission in a Title VII investigation’’). 

1518. James, 637 N.E.2d at 213. 

1519. Id. at 914. But see Chronopoulos v. University of Minn., 520 N.W. 437 (Minn. 
Ct. App. 1994), review denied, (Minn. Oct. 27, 1994), in which the court determined 
that the Minnesota Data Practices Act, MINN. STaT. §§ 13.01 - 13.99 (1992), prevented 
the disclosure of confidential tenure data, and thus, that the University was justified in 
providing the faculty member with redacted files and data in summary form. 

1520. 643 N.E.2d 126 (Ohio 1994). 
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mandamus** to compel Ohio State University (OSU) to comply with 
Ohio’s Public Records Act.’*?? Thomas had requested copies of records 
and information regarding specific pro-animal and humane action groups 
and related researchers.*?? The University had provided Thomas with 
the information in redacted form, arguing that names and other infor- 
mation that disclosed the identity of the animal research scientists did 
not constitute records for purposes of the Ohio Public Records Act.15*4 

The Ohio Supreme Court, however, determined that the Act should 
be construed ‘‘liberally in favor of broad access, and any doubt should 
be resolved in favor of disclosure of public records.’’**5 The court first 
found that the names and addresses of the animal research scientists 
serve to document the organization, functions, and operations of the 
University’s animal research activities, and therefore, the information 
constituted public records. The court then stated that the University 
had the burden of establishing that the information fell under an 
exception to the general rule of disclosure.*52¢ 

OSU asserted that the redaction was proper to protect the personal 
privacy and safety interests of the individual scientists.‘*?” The court, 
however, found that the Act contained no such personal-privacy excep- 
tions.*5® The University next asserted that disclosure of the names and 
work addresses of the researchers would have a chilling effect on their 
constitutional rights to academic freedom.**® The court rejected this 





1521. The Court acknowledged that a writ of mandamus would be an appropriate 
remedy in this situation. Id. at 128. 

1522. Onto Rev. Cope ANN. § 149.43 (Baldwin 1994). 

1523. Thomas had made a broad request for information. Steve McDonald, Associate 
Legal Counsel with the University’s Office of Legal Affairs responded that the requests 
were broad, but then went ahead and reviewed the files, stating that he had located and 
copied ninety-two pages of the requested documents and that they would be available at 
his office for a nominal price. He then withheld: documents created by or already in the 
possession of Thomas or the groups named in the request; documents prepared by 
McDonald or at his request as legal counsel; and information disclosing the names, 
addresses, and telephone numbers of individual researchers or investigators working on 
specific projects. Id. at 127. 

1524. A ‘‘public record”’ is ‘‘any record that is kept by any public office .. . .’’ OHIO 
REv. Cope ANN. § 149.43(A)(1) (Baldwin 1994). ‘‘Records’’ includes ‘‘any . . . device, or 
item ... received by ... any public office of the state ... which serves to document 
the organization, functions, policies, decisions, procedures, operations, or other activities 
of the office.’’ Id. § 149.011(G). Thomas, 643 N.E.2d at 128 (citing Ohio ex rel. Fant v. 
Enright, 610 N.E.2d 997, 999 (Ohio 1993)). 

1525. Thomas, 643 N.E.2d at 128 (citing Ohio ex rel. Warren Newspapers v. Hutson, 
640 N.E.2d 174, 177 (Ohio 1994)). 

1526. Id. 

1527. Id. 

1528. In analyzing various ‘‘right to privacy’’ contexts, the Court did not find any 
legislative scheme that particularly addressed the protection of the names and work 
addresses of public employees in general or animal research scientists in particular. The 
University conceded this point as well. Id. at 129. 

1529. Id. The University argued that faculty members would be reluctant to continue 
important research if by doing so they would jeopardize the privacy, security, and 
physical safety of themselves, their families, and their neighbors. 
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argument as well, despite the University’s concern that disclosure might 
precipitate criminal conduct against the researchers.’**° In response to 
this legitimate fear, the court stated that the appropriate manner for 
dealing with such a fear was to punish the criminal conduct and to 
petition the General Assembly to consider adding a personal privacy 
exemption to the Act.**! Finally, the University contended that it 
properly withheld the records based on attorney-client privilege,***? and 
the court determined that the University was entitled to withhold 
documents containing communications between University attorneys 
and University employees.’ Accordingly, the Ohio Supreme Court 
granted Thomas a writ of mandamus to compel the release of unredacted 
copies of the animal research scientists’ names and work addresses in 
the documents that already had been provided to him by the University. 
In all other respects the writ was denied.*5** 

In Progressive Animal Welfare Society v. University of Washington,***5 
the Progressive Animal Welfare Society (PAWS), pursuant to Washing- 
ton’s Public Records Act,*5** sought access to information contained in 
a University of Washington researcher’s unfunded grant proposal that 
involved the use of animals in scientific research. The University moved 
for summary judgment maintaining that, as a matter of law, the un- 
funded grant proposal was exempt from disclosure in its entirety. The 
trial court granted summary judgment to PAWS, however, holding that 
the proposal was subject to disclosure as long as certain information 
relating to trade secrets and other specific confidential data was re- 
dacted.***”7 The trial court also awarded PAWS attorney fees.*** The 
University appealed to the Washington Court of Appeals. PAWS cross- 
appealed to the Washington Supreme Court, and the University’s appeal 
was transferred to that court.*5* 

On appeal,***° the University claimed that the unfunded grant pro- 
posal was protected from disclosure under four different exemptions to 
the state’s Public Records Act: (1) the exemption barring any disclosure 
that would be highly offensive to a reasonable person and that lacks 
legitimate public concern;***' (2) the exemption for ‘‘valuable formulae”’ 





1530. Id. at 130. 

1531. Id. 

1532. Id. 

1533. Id. at 131. 

1534. Id. 

1535. 884 P.2d 592 (Wash. 1994). 

1536. WasH. REv. CopE ANN. § 42.17.251 (West 1994). 

1537. PAWS had conceded that it was not entitled to this information. Progressive 
Animal Welfare Society, 884 P.2d at 596. 

1538. Id. 

1539. Id. at 597. 

1540. The Supreme Court recognized that the appropriate standard of review was de 
novo. Id. at 597-98. 

1541. Was. Rev. Cope ANN. § 42.17.310(1)(b) (West 1994). 
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or ‘‘research data’’;1542 (3) the exemption for ‘‘deliberative pro- 
cesses’’;*543 and, (4) the exemption barring any disclosure that substan- 
tially and irreparably would damage vital government functions.1*** The 
state supreme court found the first exemption inapplicable because it 
protected a type of ‘‘personal information’’ that did not appear in the 
proposal.*545 Next, the court found that the ‘‘valuable formulae’’ or 
‘‘research data’’ exemption did cover trade secrets and other confiden- 
tial information, but then noted that PAWS already had waived any 
claim to such material.**** The court then determined that the ‘‘delib- 
erative process’’ exemption would apply only if disclosure would 
expose a deliberative process itself; it did not apply to the exposure of 
facts upon which a decision was made.***”? The court concluded that 
the unfunded grant proposal itself was not protected by the exemption, 
but that the ‘‘pink sheets’’*** that accompanied and pertained to the 
unfunded grant proposal were protected.***® Finally, the court found 
the ‘‘government function’’ exemption inappropriate because it gov- 
erned access to an injunctive remedy, not to the substantive basis for 
that remedy.155° 

The court also evaluated the applicability of the ‘‘other statutes’’ 
exemption,***! which prohibits disclosure of specific records in their 
entirety if another statute provides as such, as long as the other statute 
does not conflict with the Act. The court then noted that two other 
statutes applied to the situation: (1) the State Uniform Trade Secrets 


Act,*5? which operates as an independent limit on disclosure of portions 





1542. The ‘‘valuable formulae’’ or ‘‘research data’’ exemption excludes from public 
inspection and copying ‘‘[vjaluable formulae, designs, drawings, and research data 
obtained by any agency within five years of the request for disclosure when disclosure 
would produce private gain and public loss.’’ Id. § 42.17.310(1)(h). 

1543. The ‘‘deliberative process’’ exemption precludes disclosure of ‘‘[p]reliminary 
drafts, notes, recommendations, and intra-agency memorandums in which opinions are 
expressed or policies formulated or recommended except that a specific record shall not 
be exempt when publicly cited by an agency in connection with any agency action.”’ Id. 
§ 42.17.310(1)(i). 

1544. The ‘‘governmental function’ exemption provides in part: ‘‘The examination of 
any specific ~public record may be enjoined if... such examination would clearly not 
be in the public interest and would substantially and irreparably damage any person, or 
would substantially and irreparably damage vital governmental functions.” Id. § 42.17.330. 

1545. Progressive Animal Welfare Society, 884 P.2d at 598-99. 

1546. Id. at 599. 

1547. Id. at 600. 

1548. Unfunded grant proposals go through a confidential peer review process. ‘‘Pink 
sheets”’ are the incorporation of the scientists’ comments into a formal written evaluation. 
Id. at 595-96. 

1549. Id. at 600. 

1550. Id. (citing In re Rosier, 717 P.2d 1353 (Wash. 1986)). 

1551. Generally, the Public Records Act does not allow withholding records in their 
entirety, but rather, authorizes withholding only the portion that comes under a specific 
exemption. The ‘‘other statutes’’ exemption is an exception to this rule that incorporates 
into the Act other statutes that exempt disclosure of specific information or records. If 
there is a conflict, the provisions of the Public Records Act govern. Id. 

1552. Was. REv. CopE ANN. § 19.108.010(4) (West 1994). 
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of records that have potential economic value; and (2) an anti-harass- 
ment statute,'*5* which bars disclosure of portions of the public records 
where necessary to prevent harassment.'5™ 

The University also argued that the unfunded grant proposal should 
be exempted in its entirety because disclosure of the researcher’s ideas 
violated the constitutional right to academic freedom. The court, how- 
ever, determined that there was no general constitutional exemption to 
the Public Records Act for public universities or for academics.*5*5 

The University next contended that three different federal laws pre- 
empted the state’s Public Records Act: (1) the Federal Freedom of 
Information Act**** (FOIA); (2) the Bayh-Dole Act;*5” and (3) federal 
copyright law.**** The court found the FOIA inapplicable because it 
pertains only to federal, not state, agencies. The court also determined 
that the Bayh-Dole Act did not apply, because the Act protects from 
disclosure only inventions in which the federal government has an 
interest. Finally, the court noted that federal copyright protection did 
not apply, because the law prohibits only unauthorized copying, per- 
formance, or creation of derivative work, and not the mere inspection 
of any work.1559 

The court noted the existence of an additional question of fact 
regarding whether the coauthor of the proposal silently had withheld 
certain requested documents that should have been disclosed pursuant 
to the Public Records Act. Consequently, the court remanded the case 
to the trial court for a factual determination of whether the records 
silently were withheld as well as for a determination of attorney fees. 
Otherwise, the state supreme court affirmed the trial court’s decision 
to disclose the appropriate portions of the unfunded grant proposal, 
while excising the exempted portions.**© 

In Robinson v. Indiana University,**** Dr. Scott Robinson sought to 
compel Indiana University to permit his attendance at the University’s 
animal care committee and school of medicine subcommittee meetings 
pursuant to Indiana’s Open Door Law.**® Pursuant to Indiana’s Public 
Records Act,** Robinson also sought disclosure of various research 
records regarding a project involving animals. Robinson moved for 
summary judgment and to compel the production of various records. 
The trial court granted summary judgment in favor of the University, 
however, finding that the committee and subcommittee meetings and 





1553. Id. § 4.24.580. 

1554. Progressive Animal Welfare Society, 884 P.2d at 603-04. 
1555. Id. at 604. 

1556. 5 U.S.C. §§ 551(1), 552(e) (1994). 

1557. 35 U.S.C. §§ 200, 205 (1994). 

1558. 17 U.S.C. § 106 (1994). 

1559. Progressive Animal Welfare Society, 884 P.2d at 605-6. 
1560. Id. at 608. 

1561. 638 N.E.2d 435 (Ind. Ct. App. 1994). 

1562. IND. CopE § 5-14-1.5-1 (1994). 

1563. Id. § 5-14-3. 
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the records were not subject to the provisions of the Open Door Law 
and the Public Records Act, respectively.*5* 

Robinson presented two issues on appeal.’®* First, Robinson ad- 
dressed the scope of the state’s Open Door Law. The Indiana Court of 
Appeals agreed with the trial court’s ruling that the animal care com- 
mittee and the school of medicine subcommittee were not subject to 
the Open Door Law. The appellate court stated that the state’s Open 
Door Law provides only that ‘‘all meetings of the governing bodies[****] 
of public agencies must be open at all times for the purpose of per- 
mitting members of the public to observe and record them.’’**’ Citing 
Riggin v. Board of Trustees of Ball State,5** Robinson argued that the 
committee and subcommittee both were governing bodies subject to the 
Open Door Law. The appellate court determined that Riggin no longer 
was applicable, however, because the Open Door Law’s definition of 
‘governing body’’ had been amended since the Riggin decision to 
include the word ‘‘directly.’’5*° Consequently, the appellate court de- 
termined that, since the committee and subcommittee did not derive 
their authority directly from the governing body, they were not subject 
to the Open Door Law, and thus, Robinson properly had been excluded 
from the meetings. *57° 

Robinson’s second issue related to the scope of the Public Records 
Act.*”? Regarding that issue, the appellate court remanded the case to 
the trial court for a determination of whether the requested research 
records regarding a project involving the use of animals were subject 
to disclosure, finding the record insufficient for the court to perform a 
meaningful review of the trial court’s ruling.*5”? The appellate court 
noted that the University bore the burden of proving reasons to support 
the denial of a request to review records. The appellate court also 
stated that the trial court could conduct an in camera inspection of the 
record to determine whether such disclosure would be required under 
the Public Records Act.1573 

In Journal/Sentinel, Inc. v. School Board of the School District of 
Shorewood,**”* the Journal and Sentinel newspapers sought access pur- 





1564. Robinson, 638 N.E.2d at 436-37. 

1565. Id. at 437. 

1566. The Open Door Law defines ‘‘governing bodies’’ as ‘‘two or more individuals 
who [comprise] any committee appointed directly by the governing body or its presiding 
officer to which authority to take official action upon public business has been delegated.’’ 
IND. CopE § 5-14-1.5-2(b)(3) (1994). 

1567. Robinson, 638 N.E.2d at 437 (quoting IND. CopE § 5-14-1.5-3 (1994)). 

1568. 489 N.E.2d 616 (Ind. Ct. App. 1986) (committees cannot escape the operation 
of the Open Door Law merely by deriving their authority through several delegations). 

1569. Robinson, 638 N.E.2d at 438. 

1570. Id. 

1571. IND. CopE § 5-14-3 (1994). 

1572. Robinson, 638 N.E.2d at 438. 

1573. Id. at 439. The appellate court also suggested that the trial court invoke IND. R. 
Civ. P. 52(c) and require the parties to submit proposed findings of fact and conclusions. 

1574. 521 N.W.2d 165 (Wis. Ct. App.), review denied, 525 N.W.2d 733 (Wis. 1994). 
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suant to Wisconsin’s public records laws**’® to a ‘‘Memorandum of 
Understanding”’ that recited settlement terms regarding the former 
district superintendent’s breach of contract and defamation lawsuit 
against the School Board of the School District of Shorewood, Wiscon- 
sin. The Board refused to release the memorandum because one of the 
settlement terms was that the terms themselves would remain secret. 
The trial court granted the newspapers’ motion for summary judgment, 
and directed the School Board and its attorneys to release the ‘‘Mem- 
orandum of Understanding.’’*5”® 

On appeal by the School Board, the Wisconsin Court of Appeals had 
to determine whether the ‘‘Memorandum of Understanding’’ was a 
‘‘record’’ subject to public disclosure.**”” The School Board argued that 
the memorandum was not a “‘record,’’ because it was neither created 
nor kept by an authority as required by the public records act; rather, 
the memorandum had been drafted and retained by the School Board’s 
attorney.’5”* The appellate court found that the attorney was acting as 
the School Board’s agent; consequently, the attorney’s creation and 
retention of the memorandum was attributable to the School Board just 
as if it had been created or kept by the School Board itself.15”° Thus, 
the court held that the document was a ‘“‘record’’ subject to disclo- 
sure. 156 

The appellate court next assessed whether the document was a 
‘‘draft,’’ which would be excepted from the mandate of public disclo- 
sure.*5*1 The court determined that the document was not a draft; rather, 
it was a final document that reduced to writing the terms of an oral 
agreement with complete accuracy and representation of that settle- 
ment.*5®2 

The Board then argued that, even if the public records laws applied, 
the court should balance the interests involved, giving deference to the 
Board’s ‘‘pledge of confidentiality.’’'*** The appellate court did not find 





1575. Wis. Stat. ANN. §§ 19.31-19.37 (West 1986). 

1576. Journal/Sentinel, 521 N.W.2d at 167. 

1577. The Wisconsin public records law defines ‘‘record’’ as ‘“‘any material on which 
... information is recorded or preserved, regardless of physical form ... which has 
been created or is being kept by an authority.’’ Wis. Stat. ANN. § 19.32(2) (1986). 

1578. The Wisconsin public records law defines ‘‘authority’’ as ‘‘any state or local 
office, elected official, agency, board, commission, committee, council, department or 
public body corporate and politic created by constitution, law, ordinance, rule or order.”’ 
Id. § 19.32(1). 

1579. Journal/Sentinel, 521 N.W.2d at 169-70. 

1580. Id. at 171. 

1581. The public records laws exclude from the definition of ‘‘record’’ any ‘‘drafts, 
notes, preliminary computations and like materials prepared for the originator’s personal 
use or prepared by the originator in the name of a person for whom the originator is 
working. .. .’” Wis. Stat. ANN. § 19.32(2) (1986). 

1582. Journal/Sentinel, 521 N.W.2d at 171. 

1583. The interests to be balanced are the harm to public interest by the disclosure 
versus the public interest in inspection. The School Board cited Wisconsin ex rel. 





564 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 3 


this argument compelling, however, because the memorandum did not 
contain any information that would have been withheld in the absence 
of the ‘‘pledge of confidentiality,’ and because the truncated tenure of 
the superintendent was a matter of public concern.’ 

The Board also argued that disclosure of the ‘‘Memorandum of 
Understanding”’ would breach the attorney-client privilege.**** The court 
of appeals found that this argument was without merit, stating that the 
attorney-client privilege did not protect communications from an attor- 
ney to a client unless disclosure of that communication would reveal 
either directly or indirectly the privileged communications of the client 
to his attorney.15* 

Finding that the School Board had no reason not to disclose infor- 
mation that involved a matter of public concern, the appellate court 
affirmed the trial court’s decision that the ‘‘“Memorandum of Under- 
standing’’ was a ‘‘record’’ subject to the Wisconsin public records laws, 
and further, that the memorandum was not excepted from public 
disclosure by the ‘‘draft’’ exception, by a balance of interests, or by 
the attorney-client privilege. 

In Brown v. Community College of Philadelphia,***’ the former editors 
of the Community College of Philadelphia’s (CCP) campus newspaper 
sought to examine campus security records pursuant to Pennsylvania’s 
Right-to-Know Act.*5** CCP administrators denied the editors’ request, 
and the editors appealed to the trial court. The trial court quashed the 
editors’ appeal, ruling that the Right-to-Know Act did not apply to the 
editors’ request because CCP was not an agency of the Commonwealth 
of Pennsylvania. The editors appealed the trial court’s decision. 

The Pennsylvania Commonwealth Court first had to determine whether 
CCP qualified as an agency within the purview of the Right-to-Know 
Act.*5*° In order for the Act to apply, CCP had to be ‘‘a ‘similar 
organization’ statutorily created to perform an essential governmental 
function.’’+5*° Citing Agostine v. School District of Philadelphia,**! CCP 
argued that community colleges are not indispensably necessary to the 





Youmans v. Owens, 137 N.W.2d 470 (Wis. 1965), which held that a pledge of confiden- 
tiality may preclude public access. Journal/Sentinel, 521 N.W.2d at 171. 
1584. Journal/Sentinel, 521 N.W.2d at 172. 
1585. Id. 
1586. Id. at 173. 
1587. 654 A.2d 32 (Pa. Commw. Ct. 1994), appeal granted, 664 A.2d 542 (Pa. 1995). 
1588. 65 Pa. Cons. Stat. §§ 66.1-66.4 (1995). 
1589. The Act defines an ‘‘agency’’ as 
{aJny department, board or commission of the executive branch of the Com- 
monwealth, any political subdivision of the Commonwealth, . .. or any State 
or municipal authority or similar organization created by or pursuant to a statute 
which declares in substance that such organization performs or has for its 
purpose the performance of an essential governmental function. 
Id. § 66.1. 
1590. Brown, 654 A.2d at 33. 
1591. 527 A.2d 193 (Pa. Commw. Ct. 1987). 








1996] 1994 SURVEY 565 


functioning of the government, since the Pennsylvania Constitution 
does not require the legislature to provide for public education beyond 
primary and secondary education.*” 

The appellate court, however, adopted the rationale of Kegel v. 
Community College of Beaver County, in which the Pennsylvania 
Supreme Court determined that a community college was an agency of 
the Commonwealth and was subject to the requirements of the Right- 
to-Know Act because it was created by the Community College Act, 
which declared that colleges organized under the Act perform essential 
governmental functions.* The appellate court stated that CCP mis- 
placed its reliance on Agostine, since nothing in that case suggested 
that community colleges, even though they are not required to exist by 
the state constitution, do not serve an essential government function.*** 
Consequently, the appellate court reversed the trial court’s order and 
remanded the case to the trial court for a determination consistent with 
its opinion and the Right-to-Know Act.” 

Electronic mail files at public universities also might be subject to 
disclosure under a state’s public records act, particularly if the party 
seeking to prevent disclosure cannot provide specific proof regarding 
why certain records should not be released. Star Publishing Company 
v. Pima County Attorney’s Office,** for example, presents the issue of 
public access to electronic mail files involved in an investigation into 
the operation of a public agency. Star Publishing sought access to 
computer backup tapes containing all of the computer files, including 
electronic mail files, of the Pima County, Arizona, Assessor’s Office. 
The Pima County Board of Supervisors had subpoenaed the files as 
part of its investigation into alleged improperties in the operation of 
the Assessor’s Office, and Star sought access to the files pursuant to 
Arizona’s public records act.** The trial court ordered production of 
the tapes, and the county appealed.**© 

The Court of Appeals of Arizona affirmed the trial court’s decision 
to compel disclosure of the files. The county attorney argued that the 
tapes should not be released because ‘‘some of the material there 
recorded might not be a public record, might be protected by a delib- 
erative process privilege, might be immune from disclosure in order to 
protect public employee privacy rights, or might impede an impending 
criminal investigation.’’**' The appellate court acknowledged that, while 





. Brown, 654 A.2d at 35. 

. 55 Pa. D. & C.2d 220 (1972). 

. 24 Pa. Cons. Stat. §§ 19-1901-A to 19-1923-A (1995). 

. Brown, 654 A.2d at 34. 

. Id. at 35. 

. Id. at 36. 

. 891 P.2d 899 (Ariz. Ct. App. 1994). 

. Id. at 900 (citing Ariz. Rev. Stat. ANN. § 39-121.02 (1985)). 
. Id. 

. Id. at 901. 
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these concerns might permit secrecy under certain circumstances, the 
county made no showing why, in this case, the records should be 
protected. The court noted that the county only speculated that some 
of the electronic mail files might be protected, and never investigated 
the computer files to ‘‘demonstrate a factual basis why a particular 
record ought not be disclosed to further an important public or private 
interest.’’*®°? The court then concluded, 


[W]ithout knowing what the documents reveal, we cannot assess 
whether to adopt any such privilege or what its scope ought to 
be. While we doubt that public employees have any legitimate 
expectation of privacy in personal documents that they have cho- 
sen to lodge in public computer files, we are unable to even assess 
the nature of any claim they might have, given the paucity of this 
record. 163 


Consequently, the appellate court ordered the county to turn over to the 
publishing company the records, including all electonic mail files.1™ 


B. Family Educational Rights and Privacy Act 


Access to a student’s educational records is governed by the federal 
Family Educational Rights and Privacy Act (FERPA).**® FERPA defines 
“education records’ broadly as ‘‘those records, files, documents, and 
other materials which .. . contain information directly related to a stu- 
dent; and . . . are maintained by an educational agency or institution or 
by a person acting for such agency or institution.’’°* The act limits 
access to those records to certain individuals and entities, including other 
institution officials who have legitimate educational interests in the re- 
cords, such as teachers, federal and state educational and student loan 


authorities, accrediting agencies, and the parents of a dependent stu- 
dent.16” 





1602. Id. (citing Cox Arizona Publications v. Collins, 852 P.2d 1194 (Ariz. 1993); 
Mitchell v. Superior Court, 690 P.2d 51 (Ariz. 1984); and Carlson v. Pima County, 687 
P.2d 1242 (Ariz. 1984)). 

1603. Id. (emphasis added). 

1604. Id. The appellate court also reversed the trial court’s decision not to award the 
plaintiff attorney’s fees. The appellate court concluded that the decision was an abuse 
of the trial court’s discretion, finding that the county attroney’s decision to withhold the 
computer tapes was arbitiary and capricious in light of earlier decisions by the Court of 
Appeals of Arizona regarding the production of public records pursuant to Arizona Law. 
Id. at 901-02. 

1605. 20 U.S.C. § 1232g (1994); 34 C.F.R. § 39 (1993). 

1606. 20 U.S.C. § 1232g(a)(4)(A); see also 34 C.F.R. § 99.3. The Act also specifically 
excludes from the definition of ‘‘educational records’’ the following: personnel records 
in the sole possession of the maker of the records; law enforcement records; non-student 
employee records; and medical or psychological records. 20 U.S.C. § 1232g(a)(4)(B). 

1607. 20 U.S.C. § 1232g(b)(1)(A)-{J). 








1996] 1994 SURVEY 567 


The cases in this section address decisions by educational institutions 
either to deny access to those who are statutorily authorized to have 
access to the records or to disseminate to unauthorized persons infor- 
mation contained in educational records. It is important to note that no 
private cause of action exists under FERPA. Rather, FERPA provides 
for governmental sanctions against an educational institution that violates 
the terms of the Act.*®® However, private individuals who are injured by 
an institution’s violation of FERPA mandates may bring a challenge under 
42 U.S.C. section 1983.1°° 

In Belanger v. Nashua, New Hampshire School District,** Theresa 
Belanger, mother of Daniel Belanger, brought an action under 42 U.S.C. 
section 1983 against the Nashua School District, seeking declaratory and 
injunctive relief under FERPA and the Individuals with Disabilities Ed- 
ucation Act (IDEA).’*? Belanger alleged that the School District denied 
her access to her son’s education records. The School District argued that 
not all of the requested records fell within FERPA’s definition of ‘‘edu- 
cation records.’’6 

The School District maintained various sets of files concerning Daniel 
Belanger, his educational placement, his individual educational plan, and 
services the School District provided him. The files at issue, however, 
were created and maintained by School District Attorney Constantian, a 
member of the team of officials who had evaluated Daniel Belanger’s 
individual educational plan, placement, and services.’** Because these 
files pertained to Daniel’s juvenile proceedings in Nashua District Court, 
the School considered them juvenile records, not education records, and 
consequently, refused to release them to Daniel’s mother.**** The School 





1608. See Fay v. South Colonie Cent. Sch. Dist., 802 F.2d 21, 33 (2d Cir. 1986). 

1609. For example, FERPA provides for the following sanction against an institution 
that wrongly denies access to records: 

No funds shall be made available under any applicable program to any edu- 
cational agency or institution which has a policy of denying, or which effectively 
prevents, the parents of students who are or have been in attendance at a school 
of such agency or at such institution ... the right to inspect and review the 
education records of their children . . . . Each educational agency shall establish 
appropriate procedures for the granting of a request by parents for access to 
the education records of their children within a reasonable period of time... . 
20 U.S.C. § 1232g(1)(A). FERPA provides a similar sanction against an institution that 
wrongly releases information contained in a student’s education records. Id. 1232g(b). 

1610. See Maine v. Thiboutot, 448 U.S. 1, 100 S. Ct. 2502 (1980). See also Tarka v. 
Cunningham, 917 F.2d 890, 891 (5th Cir. 1990) (citing Tarka v. Franklin, 891 F.2d 1002, 
1004-05 (5th Cir. 1989), cert. denied, 494 U.S. 1080, 110 S. Ct. 1809 (1990)). 

1611. 856 F. Supp. 40 (D.N.H. 1994). 

1612. 20 U.S.C. § 1400 (1994); 34 C.F.R. § 300.560 (1993). Although Belanger’s 
complaint alleged IDEA violations, in her motion for summary judgment she set forth a 
§ 1983 analysis regarding only her FERPA claim. Consequently, the Court did not address 
Belanger’s IDEA issue. Belanger, 856 F. Supp. at 46. 

1613. 20 U.S.C. § 1232g(a)(4)(A) (1994). 

1614. Belanger, 856 F. Supp. at 41. 

1615. The School District argued for a narrow interpretation of ‘‘education records,” 
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District cited Bauer v. Kincaid*** for the proposition that ‘‘criminal 
investigation and incident reports’’ are not ‘‘education records’? under 
FERPA, and thus, that Daniel’s juvenile records, which included criminal 
investigation and incident reports, could not be considered part of his 
education records.**’”? The School District also claimed that, pursuant to 
state law,’** ‘juvenile records’? may not be disclosed without a court 
order, and that FERPA does not pre-empt the confidentiality provisions 
of the state juvenile statutes.**° 

The District Court for the District of New Hampshire granted Belanger’s 
motion for summary judgment.’*° The court found that the School’s 
reliance on Bauer v. Kincaid was misplaced,’** and that Constantian’s 
files were education records. The district court concluded that the records 
in question met the FERPA requirements for disclosure to his mother. 
The records were related directly to Daniel Belanger, a student;7* 
Constantian, as an agent of the School District, maintained those rec- 
ords;’*3 and Belanger, as a parent, had the authority to access the 
records.’ Consequently, the district court determined that the School 
District had to release Daniel’s records to his mother. 

In Obersteller v. Flour Bluff Independent School District,‘*5 Kurt 
Obersteller, a student, alleged that Ronnie Newman, a coach and athletic 
director, and the Flour Bluff Independent School District violated his due 
process rights and his federally protected right to privacy in his educa- 
tional records as provided by FERPA because of the manner in which 
they handled the resolution of a grade dispute. Obersteller had alleged 
that Newman took unwarranted disciplinary measures against him and 
encouraged other staff members to harass and intimidate him. Obersteller 
also alleged that the School was aware of these actions, yet did nothing 
to protect him. Obersteller further alleged that, when he was removed 
from the athletic program and placed in an alternative study program, he 
was assigned an arbitrary grade, was not permitted to challenge the grade, 
and was denied an administrative appeal.’®?* Obersteller contended that 





claiming that, because the definition does not include ‘‘juvenile records,’’ these files fall 
outside of the scope of FERPA. Id. at 48. 

1616. 759 F. Supp. 575 (W.D. Mo. 1991). 

1617. Belanger, 856 F. Supp. at 49-50. 

1618. N.H. Rev. Stat. ANN. § 169-B:35 (1995). 

1619. Belanger, 856 F. Supp. at 50. 

1620. Id. at 46, 52. 

1621. The facts in Bauer can be distinguished from the facts of Belanger. The plaintiff 
in Bauer was third party, not an authorized party under FERPA; the records in Bauer 
specifically were excluded under FERPA; and, in Belanger, the School District, which 
was a party to the juvenile proceedings, was sent copies of Daniel Belanger’s records 
because the proceeding directly affected his status as a student under the supervision of 
the District. Id. at 50. 

1622. See 20 U.S.C. § 1232g(a)(4)(A)(i); Belanger, 856 F. Supp. at 50. 

1623. See 20 U.S.C. § 1232g(a)(4)(A)(ii); Belanger, 856 F. Supp. at 50. 

1624. Id. 

1625. 874 F. Supp. 146 (S.D. Tex. 1994). 

1626. Id. at 147. 
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the FERPA violation occurred when Andie Blades, a secretary in the 
School’s athletic department, wrote an anonymous note and published a 
letter in the town newspaper regarding Obersteller’s situation, although 
neither the note nor the letter alluded to Obersteller directly or indi- 
rectly.*®27 

Newman and the School moved for summary judgment on the ground 
that Obersteller failed to allege violations of a constitutional right.’** The 
District Court for the Southern District of Texas granted the motion, 
finding that Obersteller failed to state a violation of constitutional or 
statutory right, and thus, could not maintain an action under 42 U.S.C. 
section 1983.'*° The district court also found that, based on Obersteller’s 
own assertions, the School had not violated FERPA. Specifically, Obersteller 
had not alleged that either Newman or the School had committed or 
caused the violation; rather, he alleged that Blades had violated his rights 
by disclosing information protected under FERPA. However, neither the 
School nor Newman could be held liable for Blades’ actions, because the 
doctrine of respondeat superior does not apply under 42 U.S.C. section 
1983.*° The court thus disposed of Obersteller’s federal claims, and 
declined to exercise supplemental jurisdiction over his state claims, in- 
stead remanding them to state court for further proceedings.*™ 

In Umstead v. Town of Webb Union Free School District Board of 
Education,**? Margaret Umstead brought a claim under 42 U.S.C. section 
1983 alleging abrogation of her rights under FERPA. Umstead asserted 
that the Town of Webb Board of Education, William Gilbert, and Susan 
Webster refused to allow her access to her son’s school records, and 
further, that they denied her request for a hearing to dispute the contents 
of the records.'*° 

The Board of Education, Gilbert, and Webster moved for summary 
judgment on Umstead’s claims.** The District Court for the Northern 





1627. Id. at 149. 

1628. Id. at 147. 

1629. The district court concluded that the grade dispute was frivolous, and thus, did 
not implicate a liberty interest to trigger due process considerations. See University of 
Mo. v. Horowitz, 435 U.S. 78, 98 S. Ct. 948 (1978); Raymon v. Alvord Indep. Sch. Dist., 
639 F.2d 257 (5th Cir. 1981); and New Braunfels Indep. Sch. Dist. v. Armke, 658 S.W.2d 
330 (Tex. Civ. App. 1983). Obersteller, 874 F. Supp. at 148. 

The district court also concluded that Obersteller failed to offer evidence to support 
accusations of harassment and intimidation, and thus, no liberty interest was implicated. 
See Doe v. Taylor Indep. Sch. Dist., 975 F.2d 137 (5th Cir. 1992), cert. denied, 113 S. 
Ct. 1066 (1993), reh’g en banc granted, 987 F.2d 231 (5th Cir. 1993); and Santiago-de- 
Castro v. Morales-Medina, 737 F. Supp. 729 (D.P.R. 1990). Obersteller, 874 F. Supp. at 
148. 

Finally, the district court concluded that Obersteller was afforded an adequate oppor- 
tunity to challenge and appeal the grade. See Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 
729 (1975). Obersteller, 874 F. Supp. at 148. 

1630. Obersteller, 874 F. Supp. at 149. 

1631. Id. 

1632. 1994 WL 396194 (N.D.N.Y. July 13, 1994). 

1633. Id. at *1. 

1634. Id. 
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District of New York granted the defendants’ motion as to all of the 
claims except for Umstead’s FERPA claim.’*5 In regard to that claim, the 
court found that Umstead had stated a claim upon which relief could be 
granted,’** and consequently, the court held in abeyance the judgment 
relative to all parties pending the resolution of the FERPA claim.**’ 

In Brown v. City of Oneonta,*** Ricky Brown alleged that state college 
officials had violated the FERPA provision that prohibits the release of 
non-directory information, because the officials had generated and re- 
leased for law enforcement purposes a list of black male college students 
without the students’ consent. The officials moved for summary judgment, 
asserting a qualified immunity defense; Brown cross-moved for partial 
summary judgment. The district court denied summary judgment regard- 
ing the FERPA claims, and disagreed with the officials’ argument for 
qualified immunity .1*° 

The officials petitioned the district court for reconsideration, based on 
the ground that they had discovered new evidence not previously avail- 
able. The officials claimed that, because the college’s Public Safety Office 
(PSO) also had the capacity to generate its own identical list without the 
intervention of the officials, the list should be considered to fall within 
the law enforcement records exception to FERPA.’ The district court 
denied the officials’ request for reconsideration, however, disagreeing that 
this was “‘new evidence.’’ The court contended that, had the officials 
performed a reasonable investigation prior to trial, they could have offered 
this argument; consequently, it did not meet the standard for reconsid- 
eration.’ 

With respect to the officials’ request for reconsideration of their qualified 
immunity defense, the officials did not specify the grounds on which 
they based their request, so the district court assumed that it was based 
on the grounds that reconsideration was necessary to remedy a clear error 
of law or to prevent injustice. The officials claimed that the qualified 
immunity test was applied improperly, and further asserted that they 
could not be held liable under 42 U.S.C. section 1983 unless Brown 
clearly established that the release of the list of black male students did 





1635. Id. at *5. 

1636. In addition to Umstead’s allegations of repeated requests to review her son’s file 
and of the Board’s decision to deny her an administrative hearing, she expressly invoked 
42 U.S.C. § 1983 in her supplemental complaint. The record reflected that Umstead did 
make at least two requests and that she was never afforded a formal hearing. Id. at *3. 

1637. Id. 

1638. 858 F. Supp. 340 (N.D.N.Y. 1994). 

1639. For a discussion of qualified immunity, see Section V.B., supra pages 485-501. 

1640. Id. at 343. 

1641. The district court followed the test that ‘‘newly discovered evidence presented 
in support of a motion for reconsideration must be of the type which, with due diligence, 
could not have been discovered by the appellants prior to entry of judgment.”’ Id. (citing 
Music Research v. Vanguard Recording Soc’y, 547 F.2d 192, 196 (2d Cir. 1976); and 
United States ex rel. Lynch v. Sandahl, 793 F. Supp. 787, 896 (N.D. Ill. 1992)). 
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not fall under an exception to FERPA.*? The court recognized that 
government officials generally are ‘‘shielded from liability for civil dam- 
ages insofar as their conduct does not violate clearly established statutory 
or constitutional rights of which a reasonable person would have 
known,’’** and also recognized that government officials may be shielded, 
even if the competing rights clearly are established, if ‘‘it [would be] 
objectively reasonable for the public official to believe that his acts did 
not violate those rights.’’*** 

The district court thus examined whether it was objectively reasonable 
for the officials to believe that the release of the list would not violate 
the students’ rights under FERPA and would fall within FERPA’s emer- 
gency exception.“ The court found that the officials did not meet their 
burden of proof, finding that a ‘‘reasonable college official’ construing 
the FERPA emergency exception narrowly would not have come to the 
same conclusion. The court stated that to hold otherwise would allow 
qualified immunity to bar FERPA claims from reaching the jury any time 
a question of fact remained regarding the existence of an emergency. 
Consequently, the court denied the officials’ motions to reconsider both 
the FERPA claim and their FERPA-related qualified immunity defenses. 


VII. FUuNDING 
A. Educational Institutions 
1. Federal Funding 


Challenges to decisions regarding federal funding for institutions of 
higher education often involve challenges to statutory interpretations by 
the agency responsible for administering the funding program. Many of 
these challenges involve the Higher Education Act’*’ (HEA) and are 
addressed to the Department of Education (DED). Other types of challenges 
involve federal payments to university-run medical facilities and are 
addressed to the Department of Health and Human Services (HHS). 
Additionally, one 1994 case addressed the administration of the Histori- 
cally Black Colleges and Universities (HBCU) Capital Financing Program. 

In all of the cases, the courts have shown a reluctance to disturb the 
original decision of the agency, reviewing the agency’s determination 
under the ‘‘arbitrary and capricious’’ and ‘‘abuse of discretion’’ stan- 
dards as defined in the Administrative Procedure Act*** (APA). This 
tendency to defer to the implementing agency is particularly apparent 





1642. Id. 

1643. Id. (citing Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 2738 (1982)). 

1644. Id. (citing Kaminsky v. Rosenblum, 929 F.2d 922, 925 (2d Cir. 1991); and 
Magnotti v. Kuntz, 918 F.2d 364, 367 (2d. Cir. 1990)). 

1645. Id. 

1646. Id. at 344. 

1647. 20 U.S.C. §§ 1070 - 1146 (1994). 

1648. 5 U.S.C. § 706 (1994). 
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in cases involving implementation of the HEA,**° as well as in cases 
involving regulations for complex programs like Medicare, in which 
the operation of the program is beyond the expertise of the courts. 


a. Department of Education Programs 


California Cosmetology Coalition v. Riley’®° presents one instance in 
which the court determined that the Department of Education (DED) 
might have exceeded its authority in administering its programs under 
the HEA. California Cosmetology Coalition (CCC) and the American 
Association of Cosmetology Schools (AACS) challenged HEA regula- 
tions that required the institutions to refund institutional charges and 
unearned tuition to students who withdrew from or otherwise ceased 
attending institutions that received financial assistance under Title IV 
of the HEA. The CCC and AACS alleged that regulations promulgated 
by the Secretary of Education’**: violated the relevant enabling statute 
by requiring them to refund to the students more money than was 
deemed ‘‘fair and equitable’’ under the 1992 Amendments to the HEA. 
Specifically, the regulations required the institutions to exclude ‘‘any 
unpaid amount of a scheduled cash payment’’ from the amount of 
institutional charges that the institution was permitted to retain, and 
to refund this amount in addition to those refunds already required 





1649. See, e.g., Career College Ass’n v. Riley, 1994 WL 454713 (D.D.C. Aug. 9, 1994) 
(memorandum opinion), which involved a challenge by an association of trade schools 
to various regulations promulgated by the DED to implement the HEA. In reviewing the 
challenged restrictions, the District Court for the District of Columbia first noted, ‘‘The 
interpretation of a statute by an agency charged with its administration is entitled to 
great deference.’’ Id. at 2 (citing Chevron USA v. Natural Resources Defense Council, 
467 U.S. 837, 104 S. Ct. 2778 (1984)). The court continued, ‘“‘The court must give the 
agency’s regulations controlling weight unless they are ‘arbitrary, capricious, or mani- 
festly contrary to the statute.’’’ Id. (quoting Chevron, 467 U.S. at 844, 104 S. Ct. at 
2782). Finally, the court noted, 

An agency regulation is considered arbitrary and capricious when one of the 
following circumstances is present: the agency has relied on factors which 
Congress has not intended it to consider, entirely failed to consider an important 
aspect of the problem, offered an explanation for its decision that runs counter 
to the evidence before the agency, or is so implausible that it could not be 
ascribed to a difference in view or the product of agency expertise. 
Id. (citing America Horse Protection Ass’n v. Yeutter, 917 F.2d 594, 598 (D.C. Cir. 1992) 
(quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mutual Automobile Ins. Co., 463 U.S. 
29, 103 S. Ct. 2856 (1983))). 

The Career Colleges court then used these criteria to evaluate the various challenged 
regulations and concluded that the plaintiffs’ objections were meritless, Id. at *2-13, 
because the DED regulations were ‘‘based on a permissible construction of the statute.’’ 
Id. at *2 (quoting United States v. Alaska, 503 U.S. 569, 575, 112 S. Ct. 1606, 1610 
(1992) (quoting Chevron, 467 U.S. at 843, 104 S. Ct. at 2781)). The district court thus 
denied the plaintiffs’ request for a preliminary injunction staying the implementation of 
the regulations, and also granted the DED’s motion for summary judgment. Id. at *3. 

1650. 871 F. Supp. 1263 (C.D. Cal. 1994). 

1651. 34 C.F.R. §§ 668.22(a)(2)-(5), (b)(1)(iv), (c)(2), (c)(3), (f(2) (1993). 
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under HEA.*®2 CCC and AACS moved for a preliminary injunction 
against the Secretary to prevent enforcement of the regulations.’** 

In determining whether to issue a preliminary injunction, the District 
Court for the Central District of California had to evaluate whether CCC 
and AACS showed a likelihood of success on the merits of their claim 
as well as whether the institutions would suffer irreparable harm if the 
injunction were not granted.'** The district court found that CCC and 
AACS did have a strong likelihood of prevailing on their charges 
because the DED might have exceeded its authority when it required 
the institutions to refund unpaid scheduled cash payments, and because 
the additional refund requirement probably did not comply with the 
‘fair and equitable’ standard set forth in the HEA.*®> Specifically, the 
court noted that, in its enabling legislation, Congress indicated that a 
refund would be ‘‘fair and equitable’’ if it was an amount at least as 
large as: (1) state law requires; (2) an accrediting agency requires; or 
(3) the Title IV pro rata measure.'** Nowhere did Congress state that 
contested ‘‘unpaid scheduled cash payments’’ must be included to 
constitute a ‘‘fair and equitable’ refund.1*’ 

In addition, the district court found that CCC and AACS adequately 
demonstrated that irreparable harm likely would result if a preliminary 
injunction were not issued, because the increased refunds would cause 
economic distress to the students and the schools alike.*** Conse- 


quently, the district court granted CCC’s and AACS’s motion for a 
preliminary injunction.**° 

Ponce Paramedical College v. United States Department of 
Education’ presented a challenge to the ‘‘85-15’’ rule under the 
HEA." Twenty-four proprietary institutions of higher education al- 





1652. California Cosmetology Coalition, 871 F. Supp. at 1266, (quoting 56 Fed. Reg. 
66,502 (1991)). 

1653. Id. at 1266-67. 

1654. Id. at 1268 (citing Gilder v PGA Tour, 936 F.2d 417 (Sth Cir. 1991)). 

1655. Id. at 1270. 

1656. California Cosmetology Coalition, 871 F. Supp. at 1270. 

1657. Id. 

1658. Id. at 1272. 

1659. Id. at 1273. 

1660. 858 F. Supp. 303 (D.P.R. 1994). 

1661. Under the ‘‘85-15’’ rule, in order to be eligible to participate in Title IV student 
financial assistance programs, an institution must have at least ‘‘15 percent of its revenues 
from sources that are not derived from funds provided under the ... [Title IV, HEA 
programs] . . ., as determined in accordance with regulations prescribed by the secretary.”’ 
Id. at 308 (quoting 20 U.S.C. § 1088(b)(6) (1994)). 

See also Career College Ass’n v. Riley, 1994 WL 396294 (D.D.C. July 19, 1994) 
(memorandum opinion), aff'd, 70 F.3d 637, 1995 WL 650151 (D.C. Cir. 1995) (unpub- 
lished disposition), in which an association of trade schools challenged DED regulations 
defining eligibility for HEA funds under the ‘‘85-15’’ rule. The District Court for the 
District of Columbia upheld the regulations, however, deferring to the agency’s interpre- 
tation and concluding that the ‘‘85-15’’ rule furthered a congressional purpose ‘‘to 
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leged that regulations promulgated by the DED‘? were arbitrary and 
capricious, as well as an abuse of discretion under the APA. The 
institutions claimed that they had received insufficient notice before 
the agency published its final rules, and further, that the DED regula- 
tions did not reflect a reasonable interpretation of Congress’ intent in 
enacting the HEA amendments. The new regulations changed the eli- 
gibility criteria for loans under Title IV of the HEA, and required that 
at least fifteen percent of an institution’s income be derived from sources 
other than funds provided under HEA. The institutions also alleged 
takings of their property and liberty interests without due process under 
the Fifth Amendment, as well as violations of the Equal Protection 
Clause, the Contracts Clause, and the nondelegation doctrine of the 
United States Constitution. The institutions moved for a temporary 
restraining order and a preliminary injunction. The district court denied 
the motion for a temporary restraining order and consolidated its 
hearing on the preliminary injunction with a bench trial on the mer- 
ite. 

The District Court for the District of Puerto Rico determined that DED 
did not act arbitrarily, capriciously or with an abuse of discretion in 
promulgating the regulations, because the regulations were a reasonable 
interpretation of congressional intent in enacting the HEA amend- 
ments.'* The district court also noted that the regulations were final- 
ized in accordance with the notice and comment provisions of the 
APA. Because the proposed regulations had been published and com- 
ments had been accepted for over a month, interested parties had 
sufficient notice to be able to participate in the rulemaking process in 
a meaningful way.'* Also, all of the changes that were made to the 
proposed regulations qualified as ‘‘logical outgrowths”’ of the proposed 
rule, and thus, did not violate the APA.’** The district court further 
determined that, even though a delay in the effective date of the rules 





enhance the integrity of student financial aid programs and to end waste and abuse in 
such programs.’’ Id. at *6 (citing H.R. Rep. No. 102-447, 102d Cong., 2d Sess. (1992), 
reprinted in 1992 U.S.C.C.A.N. 334, 343). The court noted that the regulations furthered 
this purpose by ‘‘mak{ing] it more difficult for for-profit trade schools to qualify to 
participate in Title IV HEA Programs and to eliminate from Title IV program participation 
those institutions that could not meet the new statutory requirement.”’ Id. The court then 
noted that Congress granted the DED express discretion to implement the substantive 
requirements of the ‘‘85-15’’ rule. The court concluded the DED interpretation of the 
requirements of the enabling statute was rationally related to congressional intent, and 
thus, determined that the regulations were not arbitrary or capricious and must be 
upheld. Id. at *8. 

1662. 59 Fed. Reg. 22,335 (1994). 

1663. Ponce, 858 F. Supp. at 307. 

1664. Id. at 311-12. 

1665. Id. at 312-13 (citing American Medical Ass’n v. United States, 887 F.2d 760 
(7th Cir. 1989)). 

1666. Id. (citing Public Service Comm’n v. FCC, 906 F.2d 713 (D.C. Cir. 1990)). 
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would reduce the hardship on the institutions affected, nothing in the 
law required the DED to provide such an extension.’*” 

With respect to the Fifth Amendment takings claim, the district court 
found that the expectation of future eligibility for HEA program funds 
was not a vested property right. Even if the institutions could meet the 
new funding requirements, they still would have no property rights or 
liberty interest as of the effective date. Furthermore, even if the regu- 
lations had effectuated a taking of the institution’s property interest, 
the rulemaking procedure provided the affected institutions with due 
process; consequently, no Fifth Amendment violation occurred. With 
respect to the Equal Protection Clause claim, the district court found 
that Congress, in passing the statute, had a legitimate interest in 
providing better education by tightening the eligibility requirements for 
HEA funds. Because the statute and the regulations were related ra- 
tionally to legitimate congressional interests, they did not offend the 
Constitution.’ With respect to the Contract Clause claim, the district 
court determined that, because the clause does not apply to laws passed 
by Congress, the HEA amendments could not violate the Contract 
Clause. Finally, with respect to the institutions’ nondelegation doctrine 
claim, the district court found that, because Congress laid out an 
‘intelligible principle’ for the DED to follow in promulgating the 
implementing regulations, the nondelegation doctrine could not be 
invoked. Ultimately, then, the district court denied the institutions’ 
request for both preliminary and permanent injunctions.** 

In Phillips College v. Riley,**”° Phillips College sued the DED seeking 
restoration of funds the Department drew pursuant to a letter of credit 
that named the DED as the beneficiary.**”’ Phillips operates over forty 
colleges in twenty-one states,*”? and had participated in student finan- 
cial assistance programs authorized by the HEA. A DED investigation 
had uncovered a high occurrence of late loan refunds at Phillips’ 
colleges.1*”? Following an accounting by an independent Certified Public 
Accountant (CPA), DED determined that Phillips no longer met the 
financial responsibility requirements for the federal financial assistance 
programs.’® As part of its efforts to reestablish its eligibility for federal 
funding, Phillips agreed to provide the DED with a $5 million letter of 
credit as a security.’*”> The letter provided that DED could draw funds 
based on the letter of credit if Phillips either closed its colleges or 





1667. Id. at 314. 

1668. Id. at 315. 

1669. Id. 

1670. 844 F. Supp. 808 (D.D.C. 1994), aff'd, 50 F.3d 1096 (D.C. Cir. 1995). 
1671. 844 F. Supp. at 809. 

1672. Id. 

1673. Id. 

1674. Id. at 810. 

1675. Id. 
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otherwise failed to comply with the requirements of the HEA.** The 
letter required the DED to give Phillips fifteen days to make direct 
payment before drawing on the letter of credit.1*’” After the DED 
withdrew any funds pursuant to the letter, Phillips then would have 
twenty days to restore the value of the letter to $5 million.’®”* 

Relying on the results of the independent CPA’s report, DED con- 
cluded that Phillips had incurred almost $2.2 million in liabilities.*®”° 
After not receiving payment from Phillips within fifteen days of its 
notification, the DED drew on the letter of credit to obtain the funds.’*° 
Phillips never restored the letter to full-value,**** and instead filed suit 
challenging the DED’s decision to draw on the letter of credit.1*? 

Both parties moved for summary judgment.*** In support of its 
motion, Phillips argued that the DED was not entitled to draw upon 
the letter of credit based on the CPA’s preliminary review. Phillips 
argued that DED could not draw on the letter until DED had made a 
final determination of Phillips’ liability. The court rejected this 
argument, however, finding that DED’s ability to draw the funds was 
governed by the terms of the letter of credit, which, in essence, created 
a new contract between the parties. This new contract contained all of 
the terms that governed the withdrawal of funds.***5 The court noted 
that the letter required only that the DED certify: (1) the amount being 
drawn; (2) that Phillips failed to comply with the requirements of the 
HEA; and (3) that the funds would be used for some or all of the 
purposes set forth in the letter of credit.**** Because Phillips conceded 
its failure to comply with HEA, and because the DED had satisfied the 
other two requirements of the letter, the District Court for the District 
of Columbia found DED’s withdrawal of the funds to be appropriate.” 

Phillips then argued that DED’s early withdrawal of the funds—that 
is, DED’s withdrawal of the funds before a final determination of 
Phillips’ liability—violated Phillips’ rights under the APA, because the 
HEA gave Phillips the right to a final decision. The district court 
disagreed, however, determining that, because the underlying agree- 
ment between the parties was the letter of credit and not the HEA 
requirements, the terms of the letter of credit, rather than the terms of 
the APA or HEA, controlled the transaction. ** 





1676. 

1677. 

1678. Id. 

1679. Id. at 811. 
1680. Id. 

1681. Id. at 812. 
1682. Id. at 809. 
1683. Id. at 812. 
1684. Id. at 812-13. 
1685. Id. at 813. 
1686. Id. at 812. 
1687. Id. at 814. 
1688. Id. at 813. 
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Finally, Phillips argued that, in withdrawing the funds prior to a 
final determination of liability, DED violated Phillips’ due process 
rights.***° The district court rejected this argument as well, noting once 
again that the withdrawal was performed in accordance with the con- 
ditions of the letter of credit, and that Phillips still had the right to 
challenge the withdrawal under the program’s review framework.*®° 

Similarly, in Oliver Schools v. Foley,’** Oliver Schools, Inc. (OSI) 
challenged a determination by the New York State Higher Education 
Services Corporation (NY-HESC) that OSI no longer was eligible to 
participate in the joint federal-state Guaranteed Student Loan (GSL) 
program because of OSI’s poor record in refunding student loans to 
students who either had failed to register or otherwise had withdrawn 
from an OSI school.**? Over a four-year period, OSI and NY-HESC 
officials met repeatedly to work out a plan for OSI to pay the refunds, 
which at their highest totalled nearly $1 million.*®* When the parties 
could not reach agreement on a repayment schedule, OSI closed all of 
its schools in New York. OSI also filed suit, alleging that NY-HESC 
and five of its employees violated OSI’s right to a ‘‘trial-type’’ hearing 
before initiating loan program suspension proceedings against it.1®™ 

The District Court for the Western District of New York granted 
summary judgment for NY-HESC and the five individual employees.*** 
The employees were shielded from personal liability by qualified im- 
munity.*** The court then found that, even if OSI could prove a 
property or liberty interest in its participation in the federal loan 
program, NY-HESC provided OSI with all of the predeprivation process 
it was due. OSI clearly had notice from NY-HESC that it was violating 
federal loan refund regulations,’*°” and OSI had ample opportunity to 
be heard during the four years of negotiations with NY-HESC.1®* Con- 
sequently, the district court found OSI’s due process claim to be 
meritless, and granted summary judgment for NY-HESC.*®* 





1689. Id. at 815. 

1690. Id. at 816. 

1691. 881 F. Supp. 847 (W.D.N.Y. 1994). 

1692. Id. at 850. NY-HESC administered the operations of the federal loan program in 
the State of New York for the federal Department of Education. 

1693. Id. at 850-53. 

1694. Id. at 853. OSI brought its claims under 42 U.S.C. §§ 1983, 1985 (1988). 

1695. Id. at 860. 

1696. Id. at 854. For a discussion of qualified immunity, see Section V.B., supra pages 
486-501. 

1697. Id. at 855. 

1698. Id. at 856-57 (citing Interboro Inst. v. Foley, 985 F.2d 90 (2d Cir. 1993)). 

1699. Id. at 857, 860. In a related action, New York v. Oliver Schs., 619 N.Y.S.2d 
911 (App. Div. 1994), the state of New York brought suit to compel dissolution of OSI. 
The New York Supreme Court, Appellate Division, held that the trial court did not abuse 
its discretion by requiring dissolution of the corporation for illegally withholding the 
loan refunds. 





578 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 3 


In Concorde Career Colleges v. Riley,’”° Concorde Career Colleges 
(CCC) sought a temporary restraining order,’” and later a preliminary 
injunction,’” to restrain the Secretary of Education from publishing 
cohort default rates for federal student loans given to students at CCC. 
CCC contended that the DED should be required to address CCC’s 
concerns regarding the calculation of those rates prior to publication. 
The DED countered that any administrative appeal should occur after 
official publication of the rates.17°* The District Court for the Western 
District of Missouri denied both of CCC’s requests.1”™ 

With regard to the temporary restraining order, the court concluded 
that, since the Secretary was acting within the scope of the authority 
conferred by the statute requiring the publication of the default rates, 
the court had no basis on which it could issue a temporary restraining 
order without interfering with the statutory obligations of the DED.17%° 
With regard to the preliminary injunction, the court concluded that, 
while the plaintiffs presented ‘‘an appealing and possibly sound legal 
claim of [the] invalidity of the [publication] statute,’’”° the court 
believed that CCC would have a difficult time convincing an appellate 
court to accept its position given the traditional deference granted to 
an agency’s interpretation of enabling statutes.‘”°” Moreover, although 
the court believed that the plaintiffs ‘‘made a substantial but impres- 
sionistic showing that they [were] on the brink of losing some or most 
of their current lenders and [were] unlikely to acquire adequate substi- 
tutes,’’!7°° CCC failed to prove that the Secretary’s mere publication of 
the loan default rates would have a devastating effect on this already 
bad situation.’”° Finally, the court noted that public policy also miti- 
gated against the grant of an injunction, because ‘‘[djeclaring a regu- 
lation probably invalid has substantial potential for a ripple effect 
unsettling to nationwide enforcement of [DED] policies intended to 
bring discipline to a chaotic student loan situation.’’’”° The district 
court thus concluded that CCC did not meet the evidentiary burdens 
required to justify the grant of a preliminary injunction.’”" 





1700. 1994 WL 413185 (W.D. Mo. July 29, 1994), and 1994 WL 463951 (W.D. Mo. 
Aug. 24, 1994). 

1701. 1994 WL 413185 at *1. 

1702. 1994 WL 463951 at *1. 

1703. Id. 

1704. 1994 WL 413185 at *2; 1994 WL 463951 at *4. 

1705. 1994 WL 413185 at *1 (citing 20 U.S.C. § 1085(m)(4) (1994); and id. § 1082(a)(2)). 

1706. 1994 WL 463951 at *1. The judge who evaluated the motions in both of these 
actions believed that the language of the publication statute and the regulations regarding 
what the Secretary was required to do were ambiguous at best. See Concorde Career 
Colleges v. Riley, 1994 WL 413176 (W.D. Mo. Aug. 1, 1994) (memorandum to counsel). 

1707. 1994 WL 463951 *2-3. 

1708. 

1709. 

1710. 

171%1. 
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b. Department of Health and Human Services Programs 


In Thomas Jefferson University v. Shalala,’”*? the Thomas Jefferson 
University Hospital, a qualified Medicare’”** provider, sought review of 
a decision by the Secretary of Health and Human Services (HHS) that 
barred Medicare reimbursements of administrative costs that were borne 
in prior years not by the Hospital, but by the Hospital’s affiliated 
medical school. The HHS Secretary argued that the reimbursement was 
barred by regulation both because it would constitute an otherwise 
impermissible ‘‘redistribution of costs’’ from the educational institution 
to the patient care institution,’”* and because the HHS ‘‘community 
support’ principle’”* provided that Medicare would not assume the 
cost for educational activities that already were borne by the commu- 
nity.17* The Hospital challenged the Secretary’s interpretation of the 
regulation under the APA, claiming that the regulation prohibited only 
the redistribution of activities, not the redistribution of the costs asso- 
ciated with those activities. Both the district court and the court of 
appeals affirmed the Secretary’s decision. The Hospital petitioned the 
Supreme Court for a writ of certiorari, which the Court granted. 

The Supreme Court began its analysis by reviewing the Secretary’s 
interpretation of the anti-redistribution principle. The Court, citing the 
APA, recognized that the Secretary’s interpretation had to be given 
controlling weight unless it was inconsistent with the regulation or 
plainly erroneous.’”’” Moreover, the Court recognized that broad def- 
erence was warranted in this case, because the complexity of the 
Medicare program required a high level of expertise to identify and 
classify the relevant criteria.‘7* In reviewing the regulation, the Su- 
preme Court first determined that the term ‘‘costs,’’ as used in the 
regulation, was free of any conditions, and moreover, that the Hospital 
presented no persuasive evidence to support its contention that ‘‘costs’’ 
actually meant ‘‘activities.’’!7"° The court then concluded that the 





1712. 114 S. Ct. 2381 (1994). 

1713. Social Security Act, 79 Stat. 291, as amended, 42 U.S.C. §§ 1395-1395ccc (1988 
& Supp. V 1993). 

1714. The ‘‘antiredistribution principle’’ provides: 

Although the intent of the [Medicare] program is to share in the support of 
educational activities customarily or traditionally carried on by providers in 
conjunction with their operations, it is not intended that this program should 
participate in increased costs resulting from redistribution of costs from edu- 
cational institutions or units to patient care institutions or units. 

42 C.F.R. § 413.85(c) (1994). 

1715. The ‘‘community support’ principle provides that the costs of educational 
activities ‘‘should be borne by the community,’’ but ‘‘{ujntil communities undertake to 
bear these costs, the [Medicare] program will participate appropriately in the support of 
these activities.’’ Id. 

1716. Thomas Jefferson Univ., 114 S. Ct. at 2382 (citing 42 C.F.R. § 413.85(c) (1994)). 

1717. Id. at 2386 (citing 5 U.S.C. §§ 551-559, 706(2)(A) (1994)). 

1718. Id. at 2387. 

1719. Id. at 2388. 
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Secretary’s interpretation of the anti-redistribution principle was the 
most plausible and sensible interpretation, and further, that the Secre- 
tary had not acted arbitrarily, capriciously, unlawfully or with an abuse 
of discretion.!”2° Consequently, the Court upheld the HHS interpretation 
of its regulations.*’”" 

In University of Cincinnati v. Shalala,’”?? the University of Cincinnati 
Hospital brought an action in the District Court for the Southern District 
of Ohio against the HHS Secretary, appealing a decision of the Health 
Care Financing Administration (HCFA), a division of HHS. HFCA had 
granted only part of the Hospital’s request for an exception from the 
standard Medicare reimbursement rate for nursing fringe benefits, and 
had denied completely the Hospital’s request for an exception from the 
overhead cost reimbursement rate with respect to the Hospital’s end- 
stage renal dialysis treatment.’”* The Hospital had based its exception 
requests on the fact that it provided atypical services, and thus, should 
not be reimbursed at the typical rates.1”* HCFA initially had rejected 
completely both the exception requests, finding that the Hospital had 
failed to provide sufficient objective evidence to support its claims.*75 
After the Hospital resubmitted its requests with additional information, 
however, HCFA partially granted the exception to the nursing fringe 
benefit costs to reflect the national benefits-to-benefits average.’”® HCFA 
continued to deny the Hospital’s overhead cost exception requests. 

The Hospital filed with the Provider Reimbursement Review Board 
(PRRB) a timely appeal from the partial denial.*”?”7 The PRRB reversed 
the HCFA’s decision denying the hospital a portion of the fringe benefits 
relating to nursing salaries, but affirmed all other issues, including the 
denial of the overhead costs related to the Hospital’s dialysis services. 
HCFA then reviewed and reversed the PRRB’s decision on the nursing 
fringe benefit costs issue, finding that the Hospital had failed to show 
that the fringe benefit costs were related to its atypical services. The 
Hospital then filed this complaint with the district court, appealing the 
HCFA’s decisions with respect to the fringe benefits and overhead costs 
issues. Both the Hospital. and HHS moved for summary judgment.’ 





1720. Id. at 2388-89. 

1721. Id. at 2389. Because it concluded that the anti-redistribution principle sufficed 
to deny the disputed reimbursement, the Court did not decide whether the Secretary’s 
interpretation of the community-support principle was valid as well. Id. 

1722. 867 F. Supp. 1325 (S.D. Ohio 1994), reconsideration denied, 1995 WL 599188 
(S.D. Ohio 1995). 

1723. 42 U.S.C. § 1395rr(b)(7) and 42 C.F.R. §§ 413.170(f),(g) give HCFA the authority 
to grant qualifying providers an exception from the standard composite reimbursement 
rate. 

1724. See 42 C.F.R. § 413.170(g)(1) (1994). 

1725. University of Cincinnati, 867 F. Supp. at 1327. 

1726. Id. at 1328. 

1727. The hospital filed its appeal pursuant to 42 C.F.R. § 413.170(h) (1994). 

1728. University of Cincinnati, 867 F. Supp. at 1328. 
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In its motion for summary judgment, the Hospital contended that the 
HCFA’s ruling violated a prior version of the APA, because it was 
arbitrary, capricious, an abuse of discretion, not in accordance with the 
law, and unsupported by substantial evidence.’”° The district court 
acknowledged that this was the proper standard for judicial review 
pursuant to the APA, and that it was required to evaluate the statutory 
and regulatory Medicare framework’’*° to determine whether HHS had 
violated the Act.’”*: The district court found that the Hospital had failed 
to meet the burden of showing that its excess overhead costs and 
nursing fringe benefit costs were attributable to its atypical service 
intensity. Consequently, the district court held that HHS had acted in 
conformity with the APA when it denied completely the Hospital’s 
exception request for overhead costs and when it granted only partially 
the Hospital’s request for nursing fringe benefits costs to reflect the 
national benefits-to-benefits average.’”*? Thus, the court dismissed the 
Hospital’s claims challenging HCFA’s determinations. 

The district court also found, however, that HCFA had used an 
inappropriate national benefits-to-benefits average in determining the 
level of the exception for nursing fringe benefits. The district court 
found that HCFA’s use of the ten-year-old average was arbitrary and 
capricious, and therefore, that it violated the APA. The court deter- 
mined that HHS needed to update the average to reflect the current 
economy, and consequently, remanded this portion of the Hospital’s 
claim for an evidentiary hearing.’”* 

In University of Kentucky v. Shalala,’”** the University of Kentucky 
Hospital sought judicial review under the APA of a decision by the 
HHS Secretary that, in effect, reduced the Hospital’s Medicare reim- 
bursement pursuant to Part A’”°5 of the Medicare program. The Hospital 
was affiliated with outpatient clinics that shared the Hospital’s medical 
staff and faculty, but that were run by a separate non-profit corporation, 
the Kentucky Medical Services Foundation (KMSF).’”** The clinics were 
reimbursed for physicians’ charges and other medical services pursuant 
to Part B*”2” of the Medicare program.'”** In 1985, KMSF had applied 





1729. Id. 

1730. See 42 U.S.C. § 1395rr(b)(7) (1988 & Supp. V 1993) and 42 C.F.R. § 413.170(f},(g) 
(1994). 

1731. University of Cincinnati, 867 F. Supp. at 1329. 

1732. Id. at 1330-31. 

1733. Id. at 1331-32. 

1734. 858 F. Supp. 639 (E.D. Ky. 1994), aff'd, 48 F.3d 1220 (6th Cir. 1995). 

1735. 42 U.S.C. §§ 1395c, 1395d (1988 & Supp. III 1991). “Part A’’ of the Medicare 
program provides insurance for inpatient hospital and related post-hospital services. 

1736. University of Kentucky, 858 F. Supp. at 644. 

1737. 42 U.S.C. §§ 1395k, 13951, and 1395x(s) (1988 & Supp. III 1991). ‘‘Part B’’ of 
the Medicare program establishes a voluntary program of ‘“‘supplementary medical in- 
surance’’ covering physician’s charges and other medical services. 

1738. University of Kentucky, 858 F. Supp. at 640. 
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to the Secretary for an exemption’”** to Part B that would increase the 
clinics’ reimbursements.’”*° As a result of the application, the Secretary 
characterized the clinics as ‘‘freestanding’’ in relation to the Hospital, 
and granted the exemption, which, ultimately, increased Medicare 
payments to the clinic.1”*: Neither the Hospital nor the clinics contested 
this characterization. Two years later, as a result of the clinics’ ‘‘free- . 
standing’’ characterization for Part B reimbursements, the Secretary 
considered the clinics to be ‘‘freestanding’’ under Part A as well, which 
resulted in a corollary decrease in reimbursements to the Hospital, and 
an overall decrease in reimbursements to KMSF.?7* 

The University filed an action in the District Court for the Eastern 
District of Kentucky contesting this decision. Both parties moved for 
summary judgment. The Secretary’s motion argued that, to characterize 
the clinics as the Hospital’s outpatient department for Part A but as 
‘‘freestanding’’ for Part B, would result in duplicate payments, which 
are prohibited by Medicare law and policy.’ The University’s motion 
for summary judgment claimed that the Secretary’s decision was arbi- 
trary, capricious, not supported by substantial evidence, and contrary 
to law.’ The district court, however, found it significant that the 
Hospital had not challenged the Secretary’s ‘‘freestanding’’ characteri- 
zation until two years later, when it haunted them in another matter. 
The court also determined that the Secretary’s decision was based on 
substantial evidence, and thus, that it had to be affirmed. Consequently, 
the district court granted summary judgment to the Secretary.*7*5 


c. Other Federal Programs 


In Grigsby Brandford & Company v. United States,’”** Grigsby Brand- 
ford & Company and A.H. Williams & Company (GB/AHW), joint 
venture partners, brought an action challenging the Secretary of Edu- 
cation’s selection of another company, Pryor McClendon Counts & Co. 
(PMC), as the Designated Bonding Authority (DBA) for the Historically 
Black Colleges and Universities (HBCU) Capital Financing Program.’”*’ 
In deciding to award the contract to PMC, a DED Technical Evaluation 
Panel rated PMC and GB/AHW on the basis of oral and written pro- 
posals; neither firm scored significantly better than the other.’ In 





1739. The clinics had applied for an exemption under § 104 of the Tax Equity and 
Fiscal Responsibility Act of Sept. 3, 1982, Pub. L. No. 97-248. 

1740. University of Kentucky, 858 F. Supp. at 644. 

1741. Id. at 645. A ‘‘freestanding”’ clinic is an independent clinic not to be considered 
as a part of the University Hospital for Medicare reimbursement purposes. 

1742. Id. 

1743. Id. at 649. 

1744. Id. at 648. 

1745. Id. at 652. 

1746. 869 F. Supp. 984 (D.D.C. 1994). 

1747. 20 U.S.C. §§ 1132c to 1132c-7 (1994). 

1748. Grigsby, 869 F. Supp. at 989. 
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accordance with the HBCU mandates, which provided that minority 
businesses should be used to the maximum extent feasible,’”*° the DED 
Secretary made the final decision to use minority-owned PMC.’7° 

GB/AHW alleged that the Secretary’s decision was arbitrary, capri- 
cious, and an abuse of discretion in violation of the APA, and also 
claimed that the decision and the procedures used to reach it violated 
the Competition in Contracting Act’”** and the Federal Acquisition 
Regulations,’”>? because the Secretary’s decision illegally departed from 
the recommendations of the Technical Evaluation Panel. GB/AHW also 
alleged that a meeting between the HBCU chair and the Secretary 
qualified as an ‘‘advisory meeting,’’ and thus, it triggered the Federal 
Advisory Committee Act.'75 

GB/AHW moved for an injunction and summary judgment, and DED 
cross-motioned for summary judgment.’”** The District Court for the 
District of Columbia granted DED’s motion for summary judgment. The 
district court determined that the Secretary’s decision was not arbitrary, 
capricious, or an abuse of discretion.’”*> On the contrary, it was rational 
and fully supported by the administrative record. Neither of the two 
firms outscored the other in the evaluation process, and the Secretary’s 
final decision was made in accordance with the mandates governing 
the HBCU program.’ The district court also determined that the 
Secretary had not violated the Competition in Contracting Act or the 
Federal Acquisition Regulations because neither applied to the selection 
of a DBA under the HBCU Capital Financing Program. In addition, the 
district court determined that the challenged meeting between the 
HBCU chair and the Secretary did not constitute an ‘‘advisory meeting’’ 
to trigger the Federal Advisory Committee Act; rather, the meeting was 
the type of ad hoc meeting that was exempted from the provisions of 
the Act.1757 

In an amended complaint, GB/AHW alleged that the Secretary’s 
decision was based solely on race, and that this reliance violated the 
firms’ right to equal protection.’”* The district court determined that 
this claim lacked merit, however, and affirmed its earlier ruling for the 
DED. 


2. State Funding and Tax-Exempt Status 


Many challenges to decisions regarding state funding involve tax 
issues.’”° Typically, the institution raises a challenge to a state govern- 





1749. Id. at 991 (citing 20 U.S.C. § 1132c-7 (1994)). 
1750. Id. at 990. 

1751. 41 U.S.C. §§ 251-260 (1988). 

1752. 48 C.F.R. §§ 1.000-1.707 (1989). 

1753. 5 U.S.C. App. §§ 1-15 (1994). 

1754. Grigsby, 869 F. Supp. at 987. 

1755. Id. at 990, 997. 

1756. Id. at 997. 

1757. Id. at 1001-02. 

1758. Id. at 1002. 

1759. But see also Rizzo v. Board of Trustees of State Univ., 32 Cal. Rptr. 2d 892 (Ct. 
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ment entity’s decision not to grant tax-exempt status to the institution 
or its operations. In these cases, the burden typically is squarely on 
the party asserting the tax-exempt status to prove that it satisfied the 
requirements of the law under which it is claiming a tax exemption.’” 
Needless to say, this often presents a difficult hurdle for that party to 
overcome. 





App. 1994), which involved a challenge by students regarding a state university’s use 
of portions of their student activity fees to fund building projects at the university. 
Students at San Diego State University challenged the Trustees’ interpretation of Califor- 
nia’s 1947 Bond Act, sections 89304, 90012(c), and 90068. Although section 89304 of 
the Act limited to $40 per student the amount of the student activity fee that could be 
charged to finance new building projects, sections 90012(c) and 90068 of the Act allowed 
for unlimited use of the student activity fee to service bonds issued to fund building 
projects, as long as any fee increase was approved by an appropriate vote of the students. 
Id. at 903-05. The students challenged the Trustees’ unilateral decision to raise their 
activities fees to service bonds that were to be issued to finance construction of a new 
student activities center. The students asserted that, since the bonds for the new center 
had not yet been issued, the Trustees’ decison to increase the student activity fee to 
service the new bonds, without approval by the students, violated the terms of the 1947 
Bond Act. Id. 

The California Court of Appeal affirmed the trial court’s decision that the Trustees’ 
interpretation of the 1947 Bond Act was correct. The appellate court determined that the 
issuance of Series B bonds did not constitute issuing bonds to finance a new project, 
and thus, agreed with the trial court that the Trustees did not need approval by the 
students before raising the student activity fee. The court reasoned that, since the 
University still was servicing Series A bonds that were issued when the University 
constructed its first student center in 1969, and since the construction of the new student 
center could be considered part of the same project, the Trustees unilaterally could 
decide to raise student activity fees to service any bonds associated with an already- 
approved building project. Id. 

1760. But see Iyeoub v. World Christian Church, 649 So. 2d 771 (La. Ct. App. 1994), 
which involved the burden of proving tax-exempt status under federal law. In Iyeoub, 
the Louisiana attorney general filed a petition seeking to enjoin the Church’s operation 
of a university that offered correspondence courses, on the ground that the institution 
failed to comply with the licensure requirements of the Louisiana Board of Regents. Id. 
at 771. The defendants claimed that a state law, La. Rev. Stat. ANN. § 17:1808.J.(3) 
(West Supp. 1995), which exempted from licensing any institution that qualified as tax- 
exempt under Internal Revenue Code section 501(c)(3), exempted their private, religiously 
affiliated university from the licensure requirements. The attorney general contended 
that, before being given an exemption from state licensing requirements, the university 
needed to prove that it was entitled to the federal tax-exempt status. 

The Louisiana Court of Appeal reviewed the language of the Internal Revenue Code 
(IRC) and determined that the IRC grants tax exemptions to institutions with a religious 
purpose, unless such exemption is denied under IRC sections 502 or 503. Iyeoub, 649 
So. 2d at 774 (citing I.R.C. § 501(c)(3)). Thus, the court reasoned, an institution may 
claim tax-exempt status unless and until the Internal Revenue Service proves that the 
institution is not entitled to claim that status. Extrapolating from the language of the IRC 
to the Louisiana licensing statute, the appellate court then concluded that the state statute 
did not require religious and other tax-exempt institutions to prove their tax-exempt 
status. Id. at 771-72. Rather, to prove that the institution had to comply with state 
licensure requirements, the state had the burden of proving that the institution was not 
entitled to the tax-exempt status. Id. at 773. 
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In re Swarthmore College’ illustrates one instance in which the 
plaintiff succeeded in proving its entitlement to tax-exempt status. The 
Delaware County Board of Assessment Appeals had denied Swarthmore 
College a real estate tax assessment exemption’’® for property the 
College used to provide housing for its vice president. The Board 
determined that the College had not presented sufficient evidence to 
demonstrate that the property actually and regularly was used for the 
purposes of the College or for housing its vice-president.’”** The Board 
denied the College’s appeal, and consequently, the College petitioned 
the trial court for the real estate tax exemption.‘ The trial court 
reversed the Board’s decision and granted tax-exempt status for the 
College property, finding that College did use the property in confor- 
mance with the requirements of the tax exemption statute. The Wall- 
ingford Swarthmore School District appealed the trial court’s decision. 

On appeal, the Pennsylvania Commonwealth Court recognized first 
that the College bore the burden of proving that the property should 
be tax exempt’”® by showing a ‘‘reasonable necessity for the property 
‘embracing the idea of convenience and usefulness for the purposes 
intended.’’’”° The court determined that the College met this burden 
because the College established that the property was required and 
used for many college-related functions and activities. Consequently, 
the appellate court affirmed the trial court’s ruling that the house 
actually and regularly was used in conformity with, and in furtherance 
of, the educational purposes of Swarthmore College, and thus, that the 
College’s property was tax exempt.’7°” 





1761. 643 A.2d 1152 and 645 A.2d 470 (Pa. Commw. Ct. 1994). 

1762. Pa. Const. art. VIII, § 2 provides: 
(a) The General Assembly may by law exempt from taxation: 
(v) Institutions of purely public charity, but in the case of any real property 
tax exemptions only that portion of real property of such institution which is 
actually and regularly used for the purposes of the institution. “ 
The General County Assessment Law § 204 provides: 
(a) The following property shall be exempt from all county, city, borough, 
town, township, road, poor and school tax, to wit: 
(3) All hospitals, universities, colleges, seminaries, academies, associations and 
institutions of learning, benevolence, or charity, including fire and rescue 
stations, with the grounds thereto annexed and necessary for the occupancy 
and enjoyment of the same, founded, endowed, and maintained by the public 
or private charity. 

72 Pa. Cons. Stat. ANN. § 5020-204 (1995). 

1763. Swarthmore College, 643 A.2d at 1152. 

1764. Id. at 1152-53. 

1765. Id. at 1154 (citing Presbyterian-Univ. of Pa. Medical Ctr. v. Board of Revision 
of Taxes, 357 A.2d 696 (Pa. Commw. Ct. 1994)). 

1766. Id. See also In re Pennsylvania Easter Seal Soc., 445 A.2d 1369, 1371 (Pa. 
Commw. Ct. 1982) (citing Wayne County Bd. of Assessment v. Federation of Jewish 
Philanthropies, 403 A.2d 613 (Pa. Commw. Ct. 1979)). 

1767. Swarthmore College, 643 A.2d at 1155. 
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In contrast, in Trustees of University of Pennsylvania v. Board of 
Revision of Taxes of City of Philadelphia,’”® the same court determined 
that the University of Pennsylvania had not met its burden of proving 
that it was entitled to tax-exempt status for a particular piece of property 
that the University had leased to a commercial operation. The Board 
of Revision of Taxes denied a request by the Trustees of the University 
of Pennsylvania for a charitable exemption from real estate tax on 
property that the University leased to a for-profit partnership, as well 
as on a commercial building built on the land by the partnership. The 
Board noted that, in order to qualify for the charitable tax exemption, 
the University had to possess legal or equitable title and had to occupy 
and use the property for academic purposes.’ The Board denied the 
tax exemption, finding that the University’s ownership interest was 
inadequate.’”” The University then filed a Petition for Review with the 
trial court, which affirmed the Board’s decision that the partnership, 
rather than the University, owned the property, and that the University’s 
inability to use and occupy the land for ‘‘charitable purposes’’ prohib- 
ited even a partial exemption.’””* The University appealed to the Penn- 
sylvania Commonwealth Court. 

The appellate court recognized that, in order to determine whether 
the lessor or lessee held title to property on which the lessee had 
constructed a building, the court had to look at the ‘‘indicia of own- 
ership during the term of the lease.’’!””? The court reviewed the own- 
ership and partnership agreements between the University and the 
partnership, and concluded that the University was not seized of either 
legal or equitable title to the building, and thus, was barred from 
claiming a charitable tax exemption.’’” 

The University offered several other arguments in support of its 
position, all of which were rejected by the appellate court. First, the 
University argued that it owned the land upon which the building was 
built, and that it never specifically had conveyed the building to the 
partnership; thus, the University said that it owned the building as 
well as the land. The appellate court found that this did not constitute 
evidence sufficient to overcome the indicia of ownership, and that, 
even if it was sufficient, leasing the building to a for-profit organization 
precluded the tax exemption.’”* Second, the University argued that it 
was entitled to a tax exemption in proportion to its ownership interest 
in the partnership. The appellate court disagreed, however, and deter- 
mined that, because the University’s interest was in a for-profit organ- 





. 649 A.2d 154 (Pa. Commw. Ct. 1994). 

. See 72 Pa. Cons. Stat. ANN. § 5020-204(a)(3) (1995). 
. Trustees, 649 A.2d at 158. 

ee (i 

. Id. at 159. 

. Id. at 160. 

. Id. 
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ization, rather than in a public charity, its share of any profits was 
subject to taxation.’””> Finally, the University argued that, even if the 
building was not exempt, the land—which the University indisputably 
owned—should be tax exempt. Again the court disagreed, finding that 
the partnership’s rental of the land apart from the building generated 
a profit for the University. The court then concluded that allowing both 
a tax exemption and a fair profit to be taken on the same land would 
violate the tax law.’””* Consequently, the Commonwealth Court affirmed 
the trial court’s ruling that the commercial building was owned by the 
partnership, not the University, thus barring the University from the 
charitable tax exemption; that the University was not entitled to the 
exemption in proportion to its interest in the partnership; and that the 
University was not entitled to a charitable exemption for the land 
only.777 

Similarly, in University of Wisconsin La Crosse Foundation v. Town 
of Washington,’’”* the University of Wisconsin La Crosse Foundation 
(the Foundation) sought both the refund of taxes that it had paid under 
protest as well as a declaration pursuant to state law of tax-exempt 
status for certain of the Foundation’s property.’””? The LaCrosse County 
Board denied the Foundation’s application for tax-exempt status, be- 
cause the property did not fit the statutory profile for such property. 
Basing its decision on the fact that the County Board determined that 
the property could not be classified as tax-exempt, the trial court 
dismissed the Foundation’s action.” 

The Wisconsin Court of Appeals affirmed the trial court’s decision, 
but for different reasons. The appellate court first determined that the 
classification statute violated the Wisconsin Constitution, because the 
power to grant tax-exempt status was vested solely in the state legis- 
lature.’”** The appellate court noted that the power to grant a tax 
exemption was not of a local, legislative, and administrative character, 
and consequently, that the state legislature could not, and did not, 
delegate this power to a county board.’”*? Consequently, the appellate 





1775. Id. at 161 (citing Hospital Utilization Project v. Pennsylvania, 487 A.2d 1306 
(1985)). 

1776. Id. at 161-62. 

1777. Id. at 162. 

1778. 513 N.W.2d 417 (Wis. Ct. App.), review denied, 524 N.W.2d 140 (Wis. 1994). 

1779. See Wis. Stat. § 70.11(20) (1989 & Supp. 1995). The statute provides in relevant 
part that property is not tax exempt if ‘‘[t}he county board of the county where the 
property is located has not determined that the property is not owned by, or held in 
trust for, a non profit organization and has not determined that at least one of the 
requirements under pars. (a) to (c) has not been fulfilled.’’ Id. § 70.11(20)(d). Paragraphs 
(a) to (c) of this part of the statute include the following conditions: the property is used 
to preserve nature, id. § 70.11(20)(a); the property is open to the public, id. § 70.11(20)(b); 
or the property does not provide pecuniary profits to the owner, id. § 70.11(20)(c). 

1780. University of Wisconsin La Crosse Found., 513 N.W.2d at 418. 

1781. Wis. Const. art. IV, § 1 (1989). 

1782. Id. art. IV, § 22. 
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court determined that the county board did not have the power to grant 
or deny the exemption, and thus, did not determine whether the county 
erred in denying the Foundation the exemption. 

The appellate court then determined that the law that enabled the 
county to grant the tax exemption violated the Uniformity Clause of 
the Wisconsin Constitution because it could result in different tax 
requirements for similar property located in different counties in the 
state.1”8? Since the court concluded that the part of the statute pertaining 
to county approval could not be severed from the part of the statute 
that granted the tax exemption, the court could do nothing to preserve 
the constitutionality of the tax exemption.!”** Consequently, the appel- 
late court dismissed the Foundation’s action.’”* 

In Common Fund v. Town of Fairfield,’ in contrast, the court 
determined that a local statute could bar an entity from claiming tax- 
exempt status. Common Fund (Fund), a nonprofit corporation that 
manages investment funds solely for tax-exempt schools, colleges, and 
universities, contested the requirement that it pay personal and property 
taxes to the town of Fairfield, Connecticut. The Fund argued that it 
should be entitled to tax-exempt status because its sole purpose was to 
help educational institutions and because all of its profits were used 
for educational purposes.’”” The Connecticut Supreme Court deter- 
mined that, despite the fact that the Fund had tax-exempt status under 


federal law, state law did not mandate that the town grant the Fund 
the same tax-exempt status.1”** Construing the statute against the tax- 
payer, the court ruled that the investment fee the Fund charged the 
educational institutions barred it from claiming charitable exemption 
as a matter of state law.178° 


B. Students 


Funding a student’s college education raises a wide range of issues. 
On one end of the spectrum is the issue of who is responsible for 
paying for a student’s college education. On the other end are the 
government benefits to which a student is entitled, as well as the 
student’s responsibility to repay those benefits. 


1. Spousal and Parental Duty to Support 


The issues of spousal and parental duties to pay for an individual’s 
college education often involve settlements associated with divorce 





1783. Id. art. VIII, § 1. 

1784. University of Wisconsin La Crosse Found., 513 N.W.2d at 418. 

1785. Id. at 420. 

1786. 636 A.2d 795 (Conn. 1994). 

1787. Id. at 796. For these investment services, the Fund charged $1.80 per $1000 
invested. Id. 

1788. Conn. GEN. STAT. § 12-81(7) (1993). 

1789. Common Fund, 636 A.2d at 798-99. 
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proceedings. Regarding the spousal duty to support, one spouse might 
seek from the other spouse a divorce settlement that compensates the 
working spouse for money expended during the marriage on the stu- 
dent-spouse’s education. These decisions involve questions of fairness 
and compensation when the working spouse is unable to reap the 
financial rewards of the other’s increased earning power. Regarding the 
parental duty to support, typically the custodial parent seeks from the 
non-custodial parent financial assistance for their child’s post-secondary 
education. These decisions involve interpreting the specific divorce 
decrees, or if the decree does not mention post-secondary educational 
support or is ambiguous on the issue, the decisions involve questions 
of statutory interpretation. 


a. Spousal Support 


McConathy v. McConathy’’® illustrates the considerations involved 
in calculating the compensation for the spouse who helped pay for the 
other’s college education. The McConathys were married for nearly five 
years. During the last twenty months of their marriage, Andy Carl 
McConathy attended college to complete the education he had aban- 
doned six years earlier. Debra June McConathy provided primary finan- 
cial support for the family.” After the court granted Mrs. McConathy 
her divorce, she filed a rule to partition community property, and 
requested an award for her contributions to Mr. McConathy’s education. 
She sought compensation to the extent that she did not benefit during 
their marriage from Mr. McConathy’s increased earning power.‘7% 

The Louisiana Court of Appeals, interpreting a state statute,’”° agreed 
with the trial court, which found that Mrs. McConathy met the statutory 
requirements for awarding such compensation. She earned substantially 
more than her husband did during the time he was in college, and 
after he earned his degree, Mr. McConathy earned substantially more 
than he did before he earned his degree.’” In calculating the amount 
due Mrs. McConathy, the appellate court cited DeLa Rosa v. DeLa 
Rosa’”®> and Reiss v. Reiss,'”° both of which were referenced in the 
Louisiana statute as examples of how to calculate the supporting spouse’s 





1790. 632 So. 2d 1200 (La. Ct. App.), writ denied, 637 So. 2d 1052 (La. 1994). 

1791. 632 So. 2d at 1202. Both of the McConathys’ parents contributed to their living 
expenses during this time as well, but in the property settlement the court treated these 
contributions as gifts to both spouses. 

1792. Id. 

1793. La. Civ. Cope. ANN. art. 121 (West 1993). Originally, Mrs. McConathy filed her 
claim under the predecessor to this statute, but the court interpreted her claim under 
the revised article. 

1794. McConathy, 632 So. 2d at 1203. 

1795. 309 N.W.2d 755 (Minn. 1981). 

1796. 478 A.2d 441 (N.J. Super. Ct. Ch. Div. 1984), aff'd, 500 A.2d 24 (N.J. Super. 
Ct. App. Div. 1985). 
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financial contributions to the student-spouse’s education.’””” The ap- 
pellate court approved for use in interpreting the Louisiana statute a 
formula that it called the ‘‘DeLa Rosa Formula’’: 


The equitable award to the working spouse equals: 

the working spouse’s financial contributions to their joint living 
expenses and to the educational costs of the student-spouse, less 
half of (the working spouse’s financial contributions, plus the 
student-spouse’s financial contributions, less the cost of the stu- 
dent-spouse’s education). 17% 


Additionally, the court noted that the financial contributions of the 
student-spouse include earnings and student loans, grants, stipends or 
other funds obtained by that spouse.” 

The McConathy court then made the following findings of fact re- 
garding the parties’ financial contributions for the twenty months dur- 
ing which Mr. McConathy attended college: 


Mrs. McConathy’s financial contributions: $16,378 
Mr. McConathy’s financial contributions: $ 8,22771800 
Mr. McConathy’s tuition costs: $ 3,05978 


Applying the DeLa Rosa Formula, the court concluded that Mrs. 
McConathy should be awarded $5,605, calculated as follows: 


Mrs. McConathy’s financial contributions: $16,378 
less 
half of 
[(Mrs. McConathy’s contributions = $16,378) 
plus (Mr. McConathy’s contributions = $8,227) 
less (Mr. McConathy’s tuition costs = $3,059)] 
equals $5,605.18? 


It is interesting to note that the court did not base Mrs. McConathy’s 
award on Mr. McConathy’s increased earning potential. Rather, the 
court awarded her compensation for her contribution to his education. 
Thus, she was made whole, and the court avoided any speculation 
regarding Mr. McConathy’s future earning potential. 





1797. McConathy, 632 So. 2d at 1204-05. 

1798. Id. at 1205. 

1799. Id. The Louisiana appellate court also noted that the Reiss court used essentially 
the same formula under similar circumstances. 

1800. Mr. McConathy’s contributions consisted of $1727 in earnings and a $6500 
student loan. Id. 


1801. Mr. McConathy’s tuition costs reflected seven quarters of tuition at $437 each. 
Id. 


1802. Id. 
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b. Parental Support 


Unlike the statutory interpretation and application issues of 
McConathy, issues of parental support involve interpretations of indi- 
vidual divorce and child support agreements, supplemented by statutory 
interpretation when such agreements are ambiguous. Although the cases 
summarized below address the terms of specific divorce decrees, the 
cases nevertheless do provide insights into important items to consider 
when drafting such agreements. 

One issue involves the degree of control a non-custodial parent is 
allowed to exercise over the child’s education by withholding funding 
when the child selects either a course of study or an educational 
institution despite the objections of the non-custodial parent. Such 
decisions involve interpretations of the terms of the parents’ divorce 
agreements. 

In Sterrett v. Hartzell,** for example, Martin Sterrett appealed from 
a decision in favor of his former wife, Janet Hartzell, ordering him to 
pay his proportionate share of his son’s college expenses, which in- 
cluded flying training. The trial court found that, in a modification 
to the original divorce decree, Sterrett was required to pay 69% of his 
son’s college expenses for the first year and 61% for the remaining 
three years.’®°> Sterrett appealed on the ground that it was unreasonable 
for the court to require him to pay his son’s flying training expenses 
in addition to tuition.°* The appellate court disagreed, however, and 
determined that it was not unreasonable under the facts of the case 
and Sterrett’s financial circumstances to order Sterrett to pay 69% of 
the $1,142 in flight training fees in addition to his son’s tuition, books, 
and fees.’®” The court noted, ‘‘While it is true that a child’s talent or 
interest in a particular avocation does not necessitate support by the 
noncustodial parent of such expenses, we cannot say the award was 
unreasonable here.’’® 

Similarly, in Anderson v. Anderson, Lane Anderson, refused to 
pay for a fourth year of post-secondary education for his daughter, as 
required by his divorce decree.***° Anderson’s oldest child, Teri Lynn, 
completed her undergraduate education in three years. She subse- 





1803. 640 N.E.2d 74 (Ind. Ct. App. 1994). 

1804. The son had enrolled in the professional pilot program at Indiana State Univer- 
sity. Id. at 76-77. 

1805. Id. at 76. 

1806. Id. at 78. Sterrett did not dispute his obligation to pay his son’s basic educational 
expenses. 

1807. In fact, the court noted that Sterrett’s objections actually seemed to stem from 
his disappointment over his son’s decision to forego a football scholarship at another 
university. Id. at 78-79. 

1808. Id. at 78 (citing Howard v. Reeck, 439 N.E.2d 727, 730 (Ind. Ct. App. 1982)). 

1809. 522 N.W.2d 476 (N.D. 1994). 

1810. Id. at 477. The agreement provided specifically that Anderson was to pay for 
‘four years of college for each child so long as the child maintains passing grades.”’ Id. 
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quently enrolled in law school at the University of Missouri at Kansas 
City. Her father refused to fund her fourth year of post-secondary 
education, however, because she chose to attend an out-of-state law 
school.**1 He contended, in part, that he should not be required to pay 
his daughter’s expenses to the extent that they exceeded the cost of 
attending a comparable in-state public institution.’ 

The North Dakota Supreme Court disagreed, however, and adopted 
the approach taken by the Pennsylvania courts under similar circum- 
stances.’**3 Although a child should not have absolute discretion in 
selecting a college, courts are reluctant to prevent a child from attending 
a particular college simply because it is more expensive than a state- 
supported university. In this regard, the court noted: 


Among the issues that should be analyzed and ascertained by the 
trial court are ‘‘what advantages are offered by the more expensive 
college in relation to the child’s individual needs, aptitude, ability, 
and the child’s anticipated vocation. It must then weigh these 
advantages against the increased hardship that would be imposed 
on the [parent] to determine whether the additional expense is 
reasonable under the circumstances.’’1®"4 


Since Lane presented no evidence that paying Teri Lynn’s out-of-state 


tuition would cause him any hardship, the court deferred to the trial 
court’s ruling that he was obligated to make the payments. ***5 

In contrast, Jones v. Jones*®** illustrates a situation in which a non- 
custodial parent may refuse to provide financial support for a child’s 
college education. The Joneses’ separation agreement required William 
Jones to pay 60% of the college expenses for his two children, Christine 
and Evan, for up to five years for each child. The agreement further 
provided, ‘‘Both parents shall agree on the college of attendance .. . .’’18?” 
Jones refused to pay tuition for either child based on the fact that he 
did not agree with his children’s choices of colleges.1*** The trial court 
found Jones in contempt, and ordered him to make the payments. The 
Court of Appeals of Virginia reversed, however, finding the terms of 





1811. Id. at 477-78. 

1812. Id. at 478. Anderson also contended that he need pay for his daughter’s education 
only until her twenty-third birthday, based on precedents involving the enforcement of 
educational trusts. However, the state supreme court declined to set an age limit for such 
support, and instead adopted the trial court’s findings of fact that Anderson was obligated 
to pay for four years of post-secondary education, regardless the age of the child during 
the four-year period. Id. at 478, 479. 

1813. See Pennsylvania v. Larsen, 234 A.2d 18, 20 (Pa. 1967). 

1814. Anderson, 522 N.W.2d at 479-80 (quoting Larsen, 234 A.2d at 20). 

1815. Id. at 480. 

1816. 450 S.E.2d 762 (Va. Ct. App. 1994). 

1817. Id. at 762. 

1818. Id. at 763. 
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the divorce decree to be unambiguous. It did not require Jones to be 
reasonable in granting or withholding his approval, nor did it limit 
him to a mere consulting role in the selection process. Rather, it 
obligated him to pay the expenses only if he and his former wife agreed 
on the college of attendance. Thus, Jones had a ‘‘veto’’ right, and could 
refuse to provide financial support.**® 

Another issue regarding parental support concerns whether a divorce 
decree requiring or failing to require such support may be modified as 
the parents’ and children’s circumstances change. The agreements are 
treated as contracts between the divorcing spouses, and thus, can be 
modified only under limited conditions, typically only a significant 
and unforeseeable change in the parties’ circumstances.1*° 

In McCarthy v. McCarthy,'*1 for example, Marilyn McCarthy sought 
modification of her decree of divorce from William McCarthy. She 
wanted the court to increase his child support payments, apparently to 
help her pay for their children’s college education.**”? In granting the 
modification order, the trial judge first stated that Mrs. McCarthy was 
responsible for financing the children’s post-high school education, but 
then added, ‘‘Both parties have the financial ability to contribute to 
the education of their children [and it] would be grossly inequitable to 
expect [Mrs. McCarthy] to use her equity and income without assistance 
from [Mr. McCarthy].’’*2? Thus, the court ordered Mr. McCarthy to 
increase his child support payments. 

Mr. McCarthy appealed the revised order, and the Appeals Court of 
Massachusetts reversed. The court concluded that the parties were 
bound by their original separation agreement, which made no provision 
for the children’s college education expenses.’*** Consequently, Mrs. 
McCarthy was not entitled to the increased child support. 

The court noted that changing the original separation agreement 
would require ‘‘something more than a material change in circum- 
stances.’’!825 The fact that the oldest child did attend college was not 
a change in circumstances, let alone a material change, ‘‘and certainly 
not something more than a material change in circumstances.’’** 
Significantly, at the time the McCarthys entered into the agreement, 
their oldest child was fifteen years old, and the possibility of his 
attending college should have been apparent. Nevertheless, the sepa- 
ration agreement did not obligate either parent to provide such sup- 





1819. Id. at 764-65. 

1820. See, e.g., Amodemo v. Amodemo, 612 N.Y.S.2d 668 (App. Div. 1994), in which 
the court ordered the father to contribute toward his children’s college education because 
financially he was able to do so. 

1821. 633 N.E.2d 405 (Mass. App. Ct. 1994). 

1822. Id. at 406. 

1823. Id. at 406-07. 

1824. Id. at 407. 

1825. Id. at 406. 

1826. Id. at 407. 
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port.’*?” This, in conjunction with the fact that the parents’ relative 
financial conditions had not changed since the divorce, led the state 
appellate court to conclude that it did not have the authority to order 
Mr. McCarthy to pay his children’s college expenses.’*”* 

In In re Marriage of Cooper,*®° however, Kenneth Cooper, the non- 
custodial parent, sought modification of the portion of his divorce 
decree that required him to pay $1100 per semester toward his daugh- 
ter’s college education.’**° Cooper alleged that he had been diagnosed 
with Epstein Barre (chronic fatigue) Syndrome, which left him unable 
to work. Consequently, his income had decreased significantly.’*** The 
trial court refused to find that Cooper’s circumstances had changed 
substantially .***? However, the Court of Appeals of Iowa found Cooper’s 
illness to be a substantial and material change in circumstances because 
he lost his job, suffered increased medical expenses, and although his 
medical condition might not be permanent, the likelihood of his ever 
again finding employment was slim.'*** Thus, the appellate court re- 
versed, and ordered the trial court to modify the divorce decree to 
relieve Cooper of his obligations to contribute toward his daughter’s 
college expenses .1*%4 

A final issue involves calculating the amount of money a non- 
custodial parent is required to pay for a child’s post-secondary educa- 
tional expenses. If the amount is ncted specifically in a divorce decree, 


contract interpretation principles apply. Otherwise, these cases may 
involve interpretations of statutory guidelines. 

In Ellis v. Taylor,**** for example, Lacey Ellis appealed a family court 
order that limited James Taylor’s support obligations for their college- 
age children, James and Curtis Lee. The parents’ divorce decree indi- 
cated that Taylor ‘‘agree[d] to pay all reasonable expenses for [the] 
college education for [their sons], . . . to the extent that such expenses 





1827. Id. 

1828. Id. at 407-08. 

But see Romans v. Romans, 612 N.Y.S.2d 164 (App. Div. 1994), in which the court 
ordered Mrs. Romans to contribute to the cost of her children’s college education, despite 
the fact that the divorce decree was silent regarding payment of post-secondary educa- 
tional expenses. 

1829. 524 N.W.2d 204 (Iowa Ct. App. 1994). 

1830. Id. at 205. 

1831. Before his illness, Cooper had earned $2,206 per month. After he contracted the 
illness, his income dropped to $1,317 per month, and consisted mainly of disability 
payments. In addition, his illness had led to increased medical costs. Id. 

1832. In Iowa, modification of a dissolution decree is allowed only if there has been 
a material and substantial change in circumstances since the original decree. Id. at 206 
(citing Mears v. Mears, 213 N.W.2d 511, 515 (Iowa 1973)). 

1833. Id. at 206-07. At the time of the suit, Cooper was 57 years old. His illness has 
an average duration of five years. The court noted that employment opportunities for a 


62-year-old man with Cooper’s medical history ‘‘would appear to be nonexistent.’’ Id. at 
207. 


1834. Id. at 207. 
1835. 449 S.E.2d 487 (S.C. 1994). 
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[were] not provided by any scholarship, grant or other assistance avail- 
able to the [sons].’’®°° Nevertheless, Taylor initially refused to pay all 
reasonable expenses for James’ education. Family court ordered Taylor 
to pay $10,000 of James’ $13,200 annual educational expenses. The 
appellate court affirmed. The court determined that Taylor need not 
pay all of his son’s college expenses, because his financial situation 
and James’ ability to contribute by working and obtaining loans both 
could be considered in determining ‘‘reasonable expenses.’’'*°” 

The Supreme Court of South Carolina reversed, however, finding the 
language of the divorce decree to be clear and unambiguous. The 
parents entered into a divorce contract, and the courts did not have 
the power to modify the contract based on Taylor’s ability to pay. 
Furthermore, the state supreme court concluded that the lower courts 
erred when they considered James’ ability to contribute in determining 
Taylor’s contribution. The words in the decree, ‘‘scholarship, grant or 
other assistance,’’ all were ‘‘within the same general class of programs 
that do not require repayment.’’*** Thus, requiring James to contribute 
by working or obtaining loans went beyond the scope of the parents’ 
divorce contract.1**° Consequently, the state supreme court held Taylor 
to his contractual obligation to pay the full reasonable costs of his son’s 
college education. 

In Finley v. Finley,*° Frances Finley sought a modification of her 
divorce decree to require her former husband, Charles Finley, to pay 
post-secondary educational support for their younger daughter. The 
trial court ordered Mr. Finley to pay $356 per month in ‘‘post-minority 
support.’’'**1 Mr. Finley appealed, contending in part that the trial court 
erred in basing the amount of the support on Alabama’s child support 
guidelines,'**? rather than limiting the support to the cost of his daugh- 
ter’s college education.’*** The Court of Civil Appeals of Alabama agreed 
with Mr. Finley, and reversed and remanded the trial court’s order. 
Specifically, the appellate court noted that the child support guidelines 
did not apply to the determination of post-minority college expenses. 
The appellate court further determined that the trial court abused its 
discretion by requiring Mr. Finley to pay $356 per month, or $4272 
per year, when his daughter’s educational costs totalled only about 
$1600 per year.’* 





1836. Id. at 488. 

1837. Id. 

1838. Id. (citing Swanigen v. American Nat’] Red Cross, 438 S.E.2d 251 (S.C. 1993) 
(‘‘When words of particular and specific meaning are followed by general words, the 
general words are construed to embrace only persons or things of the same general kind 
or class as those enumerated.’’)). 

1839. Id. 

1840. 648 So. 2d 588 (Ala. Civ. App. 1994). 

1841. Id. at 590. 

1842. Ata. R. JuD. ADMIN. 32 (1993). 

1843. Finley, 648 So. 2d at 590. 

1844. Id. at 591. 
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In another case of statutory interpretation, In re Marriage of Parker,**** 
John Thomasson moved for a modification of his child support and 
post-secondary educational obligations because he had remarried and 
adopted another child. Under the original divorce decree, Thomasson 
paid Connie Parker, his former wife, $758 per month in child support, 
plus health insurance and half of his chidren’s higher education ex- 
penses. The trial court recalculated the support payments, and ordered 
Thomasson to pay $481 per month for their younger child, and limited 
his obligation for their older child to $277 per month, even though the 
court had calculated that his older child required a larger amount of 
support because she was attending college. 1*° 

The 1993 modification to the statute established that ‘‘under no 
circumstances shall the obligor be ordered to pay more for postsecon- 
dary education expenses annually than such obligor was required to 
pay annually under the most recent child support order.’’***” The 
Colorado Court of Appeals noted that this language is susceptible to 
differing interpretations, and thus, the court looked to the legislative 
history to determine the purpose of the statute.1*** Basing its interpre- 
tation on a 1994 amendment to the statute, the appellate court deter- 
mined that the limit would be the amount calculated as if the child 
attending college were the only child receiving aid. Thus, Thomasson 
could be required to pay up to $758 per month per child for post- 
secondary education. Consequently, the appellate court reversed and 
remanded for a recalculation of Thomasson’s required contribution.1*° 


2. In-State Tuition Eligibility 


In-state tuition at a public university can be characterized as a form 
of financial aid. Students who qualify for in-state tuition benefit finan- 
cially from taxpayer subsidies to public colleges and universities. Typ- 
ically, to benefit from the lower tuition rates an individual must be 
able to prove an intent to remain in the state for purposes other than 
pursuing education. Different states employ different tests to ascertain 
this intent, including subjective evaluations of each student’s individual 
situation, and objective tests based on the amount of time a student 
has resided in the state. Out-of-state students attempt to challenge these 
latter types of residency tests as violative of the Equal Protection and 
Due Process Clauses of the federal constitution. Two 1994 cases ad- 
dressed challenges of this sort, with different results. 





1845. 886 P.2d 312 (Colo. Ct. App. 1994). 

1846. The court’s calculations were based on limiting Thomasson’s total child support 
obligation to $758 per month, pursuant to state statute. Id. at 313-14 (citing 1992 Colo. 
Sess. Laws ch. 33, § 14-10-115(1.5)(b)(I) at 166-67, 172). 

1847. Id. at 314 (quoting 1993 Colo. Sess. Laws ch. 270, § 14-10-115(1.5)(b)(I) at 1556, 
1566). 

1848. Id. 

1849. Id. at 314-15. 
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In Eastman v. University of Michigan,***° Susan Eastman challenged 
the University of Michigan’s (UM) one-year residency requirement as a 
violation of the Equal Protection Clause. To qualify for in-state tuition, 
UM required that students ‘‘physically reside[{] in Michigan on a con- 
tinuous basis for at least one year immediately preceding the first day 
of [a semester].’’1*°* Eastman had applied for resident status in Septem- 
ber of 1990, but had lived in California for three of the preceding 
twelve months. She initially had moved to Michigan in January of 1990 
so that she could enroll at UM for the winter 1990 semester.***? 

The University denied Eastman’s request for resident status. Citing 
UM’s Residence Regulations, the University’s assistant registrar con- 
cluded that, because Eastman was a non-resident when she applied, 
was admitted, and had been accepted, she had come to Michigan solely 
for the purpose of attending the University, and not to establish a 
domicile. Thus, the Regulations prevented her from being classified as 
a resident.***? Eastman appealed the assistant registrar’s decision to the 
University’s Residency Appeal Committee, which also found that she 
had failed to meet the one-year residency requirement.*** Eastman 
subsequently filed suit, seeking to have the residency regulations de- 
clared unconstitutional as a violation of the Equal Protection Clause.**> 
The district court granted summary judgment for the University, and 
Eastman appealed. 1**6 

The Court of Appeals for the Sixth Circuit reversed, holding that the 
imposition of a durational requirement on one who has established a 
‘‘true residence or bona fide domicile’’ in the state violated the Equal 
Protection Clause. The court further held that a genuine issue of fact 
existed as to whether the University’s Residence Regulations constituted 
a valid residence or domicile requirement rather than an improper 
durational requirement, and thus, the district court improperly had 
granted summary judgment for UM.**°” 





1850. 30 F.3d 670 (6th Cir. 1994). 

1851. Id. at 671 (citing the University’s Residence Regulations). 

1852. Id. 

1853. Id. at 672. 
The Regulations contain the presumption that ‘‘normally a student comes to 
the University of Michigan for the primary or sole purpose of attending the 
University rather than to establish a domicile in Michigan.’’ Therefore, the 
Regulations provide that a student enrolled as a non-resident shall remain 
classified as a non-resident throughout her attendance as a student unless she 
demonstrates that she has established a Michigan domicile . . . . To be consid- 
ered domiciled in Michigan, the student must be in ‘“‘continuous physical 
presence’’ in the state and intend to make Michigan her ‘‘permanent home, not 
only while in attendance at the University, but indefinitely thereafter as well.’’ 


1854. Id. at 671-72. 
1855. Id. at 672. 
1856. Id. 

1857. Id. at 670. 
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The appellate court first noted that it was ‘‘perfectly acceptable for 
a state to provide certain services, such as higher education, to its own 
domiciled residents on a preferential basis, by means of lower tuition 
rates ... .’’8®° Then, the court stated that the issue was whether the 
University’s Residence Regulations bore a rational relationship to the 
state’s legitimate interest in protecting and preserving both the quality 
of its universities and the right of its own residents to attend such 
institutions on a preferential tuition basis.’**° ‘‘A state legitimately may 
impose ... a durational residence requirement as a valid means of 
demonstrating a bona fide domicile in the state.’’*° However, a dur- 
ational requirement imposed on a bone fide domiciliary would violate 
the Equal Protection Clause, because a valid domicile can be established 
without the passage of time. Requiring residency for a particular period 
of time would discriminate against individuals who recently have 
entered the state with the intent to make the state their permanent 
home.***: The court concluded, ‘‘Although the passage of a certain 
period of time, such as a year, may be relevant as evidence on the 
question of domicile, it cannot be dispositive.’’**® 

The court then determined that the record was not sufficient to allow 
the court to determine whether the University’s Residence Regulations 
violated the Equal Protection Clause. Specifically, the court could not 
determine from the regulations as applied by the registrar whether the 
Regulations imposed a strict one-year residency requirement before the 
registrar even would consider evaluating a student’s residency status, 
and whether the registrar then would refuse to credit retroactively those 
whose Michigan residency was established. Such a policy would con- 
stitute an improper durational requirement, and thus, would be uncon- 
stitutional. On the other hand, if the registrar uses all of the evidence, 
and not just the one-year requirement, in determining domicile, the 
Regulations would not be unconstitutional. The court thus remanded 
the case for further proceedings to determine precisely the University’s 
implementation of its regulations.**® 

Smith v. Board of Regents of University of Houston System*®* pre- 
sented a similar challenge to the University of Houston’s (UH) residency 
regulations. Loren Smith challenged the constitutionality of UH’s policy 
for determining whether a nonresident student may be reclassified as 
a resident to qualify for in-state tuition.1**° Smith had moved to Texas 





1858. Id. at 673 (citing Vlandis v. Kline, 412 U.S. 441, 453-54, 93 S. Ct. 2230, 2237 
(1973); and Hooban v. Boling, 503 F.2d 648, 651 (6th Cir. 1974), cert. denied, 421 U.S. 
920, 95 S. Ct. 1585 (1975)). 

1859. Id. (citing Hooban, 503 F.2d at 651). 

1860. Id. (citing Vlandis, 412 U.S. at 452 n.9, 93 S. Ct. at 2236 n.9) (emphasis added). 

1861. Id. 

1862. Id. 

1863. Id. at 674. 


1864. 874 S.W.2d 706 (Tex. Ct. App. 1994), cert. denied, 115 S. Ct. 1964 (1995). 
1865. Id. at 707. 
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to attend law school at UH. After attending UH for one year, he applied 
for resident status. The University refused his repeated requests for 
resident classification, even though Smith left Texas only once during 
his three years in law school, had a Texas driver’s license, was regis- 
tered to vote in Texas, had registered his car in Texas, and had rented 
an apartment in Texas.’** Smith appealed the University’s decision, 
claiming that its policies violated the Due Process Clause by creating 
an irrebuttable presumption of nonresidency and by being arbitrary and 
capricious, and also violated the Equal Protection Clause by infringing 
on the right to travel and by being a durational requirement instead of 
a bona fide residency requirement.’**” Unlike the Eastman court, how- 
ever, the Court of Appeals of Texas affirmed the trial court’s ruling for 
the University.** 

The Texas statute at issue defined a nonresident as a student over 
eighteen years old who registered at an educational institution before 
having resided in Texas for a twelve-month period. The statute 
further provided that the nonresident classification would be presumed 
correct as long as the individual’s primary purpose for remaining in 
the state was to attend the educational institution.”° The relevant 
University regulations allowed a reclassification only if the individual 
withdrew from school and resided in the state while gainfully employed 
for twelve months, but did not allow reclassification if the nonresident 
remained a full-time student. The regulations specifically stated that 
reclassification ‘‘cannot be based solely upon the student’s ... em- 
ployment, registration to vote, registration of a motor vehicle and 
payment of personal property taxes thereon, or the securing of a Texas 
driver’s license.’’*”! Additionally, the regulations allowed for consid- 
eration of ‘‘business or personal facts or actions unequivocally indica- 
tive of a fixed intention to reside permanently in the state.’’®” 

In addressing the due process issue, the Court of Appeals of Texas 
first distinguished the Texas statutes from the statutes that were de- 
clared unconstitutional in Vlandis v. Kline.’*”? In Vlandis, the Connec- 
ticut residency statute did not allow for reclassification as a resident 
after the student applied to the state university. The appellate court 
said that, because the Texas statute allows for reclassification under 
certain circumstances, it does not violate due process. Although the 
rules may be difficult to overcome, they do not create an irrebuttable 





1866. Id. 

1867. Id. at 708. See also Putnam v. University of N.H., 637 A.2d 156 (N.H. 1994) 
(holding that a student challenging a residency requirement on Equal Protection or Due 
Process grounds must allege ‘‘intentional or purposeful’’ discrimination). 

1868. Smith, 874 S.W.2d at 712. 

1869. Id. at 708 (citing Tex. Epuc. Cope ANN. § 54.052(f) (Vernon 1987)). 

1870. Id. (citing Tex. Epuc. Cope ANN. § 54.054 (Vernon 1987)). 

1871. Id. (citing Tex. Apmin. Cope § 21.23 (West 1993-94)). 

1872. Id. (citing TEx. ADMIN. CopDE § 21.23 (West 1993-94)). 

1873. 412 U.S. 411, 93 S. Ct. 2230 (1973). 
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presumption of continuing nonresident status; the rules list a variety 
of factors to be considered in the residency determination, and also 
allow reclassification if the student provides evidence of ‘‘facts or 
actions unequivocally indicative of a fixed intention to reside perma- 
nently in the state.’’!®”* 

The court then determined that the rules were not arbitrary and 
capricious, because the state could assert a legitimate interest in not 
reclassifying as a resident any student who rents an apartment, gets a 
Texas driver’s license, registers to vote, etc. The court noted that many 
nonresident students in Texas do these things even though they have 
no intention of remaining permanently in Texas. Thus, the University’s 
automatic refusal to reclassify students based solely on such evidence 
was neither arbitrary nor capricious.*®”5 

In addressing the equal protection issue, the court noted that dura- 
tional residency restrictions can infringe on the right to travel,’*”* but 
then distinguished the reclassification regulations from durational res- 
idency requirements. The regulations did not burden a basic right or 
necessity, such as welfare benefits,®”’ nor did the regulations seek to 
apportion or limit benefits to Texas residents based on the duration of 
their residency status.**® The court further noted that no case as yet 
has linked nonresident tuition regulations with a fundamental right to 
travel .1879 

As in Eastman, the court determined that the critical question was 
whether the reclassification regulations established a mere durational 
requirement, or whether the regulations set up a test to determine bona 
fide residency. The court then concluded, ‘‘[T]he criteria set forth in 
the reclassification rules allow[] the state to make ‘virtually certain’ 
that the students to whom it grants the benefits of residence are in fact 
bona fide Texas residents.’’**®° Thus, the court found no equal protection 
violation. 


3. Eligibility for Financial Aid 


To be eligible for government financial assistance programs, students 
must meet the requirements particular to the program. However, when 





1874. Smith, 874 S.W.2d at 709 (citing Tex. ADMIN. CoDE § 21.23 (West 1993-1994)). 

1875. Id. at 710 (citing Spielberg v. Board of Regents, Univ. of Mich., 601 F. Supp. 
994 (E.D. Mich. 1985); and Michelson v. Cox, 476 F. Supp. 1315 (S.D. Iowa 1979)). 

1876. Id. at 710-11 (citing Attorney General of N.Y. v. Soto-Lopez, 476 U.S. 898, 106 
S. Ct. 2317 (1986) (invalidating New York’s prior residency requirements for preferences 
for civil service positions); Zobel v. Williams, 457 U.S. 55, 102 S. Ct. 2309 (1982) 
(challenge to residency requirement for apportioning Alaska’s oil dividend benefits); and 
Shapiro v. Thompson, 394 U.S. 618, 89 S. Ct. 1322 (1969) (striking down one-year 
waiting period for state welfare benefits)). 

1877. Id. at 711 (referring to Shapiro). 

1878. Id. (referring to Zobel). 

1879. Id. (citing Starns v. Malkerson, 326 F. Supp. 234 (D. Minn. 1970), summarily 
aff'd, 401 U.S. 985, 91 S. Ct. 1231 (1971)); Hooban v. Boling, 503 F.2d 648 (6th Cir. 
1974), cert. denied, 421 U.S. 902, 95 S. Ct. 1585 (1975); and Weaver v. Kelton, 357 F. 
Supp. 1106, 1110 (E.D. Tex. 1973)). 

1880. Id. at 712 (referring to Vlandis). 
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the requirements seem inconsistent or otherwise unfair, students and 
the institutions challenge either the regulations creating the require- 
ments, or the responsible agency’s implementation of the regulations. 

Malone v. Bureau of Indian Affairs**** addressed the regulations 
establishing the criteria for determining eligibility for higher education 
grants offered by the Bureau of Indian Affairs (BIA). Greg and Gene 
Malone, members of the Wintun Indian Tribe, were denied BIA higher 
education grants because their tribe was not recognized by the federal 
government. The only published BIA regulation governing eligibility 
for its higher education grants provided that such grants were to be 
used ‘‘to aid students of one-fourth or more degree of Indian blood.’’***2 
However, the BIA based its denial on the decision of the Court of 
Appeals for the Ninth Circuit in Zarr v. Barlow,**** in which the court 
invalidated the BIA’s eligibility regulation. The Zarr court concluded 
that the BIA must consider eligible for a grant a student who did not 
meet the one-fourth Indian blood standard, but who was a member of 
a federally recognized tribe.‘** The BIA interpreted this decision to 
restrict eligibility for higher. education grants only to members of 
federally recognized tribes. The Malones challenged this interpretation, 
and argued that although Zarr required the BIA to make grant funds 
available to all members of federally recognized tribes, the decision did 
not affect the eligibility of individuals who met the one-quarter Indian 
blood standard.’** The District Court for the Eastern District of Cali- 
fornia entered judgment for the BIA, and the Malones appealed.*** 

The Malone appeal thus provided the Ninth Circuit with an oppor- 
tunity to clarify its decision in Zarr. The court concluded that neither 
party was completely correct in its interpretation, and thus, affirmed 
in part and reversed in part. The Zarr opinion neither required the BIA 
to adopt the federally recognized tribe standard as the sole eligibility 
criterion, nor did it require the BIA to continue to apply its original, 
invalidated criteria to applicants who did not belong to federally rec- 
ognized tribes. Rather, the Zarr decision merely concluded that contin- 
ued exclusive use of the blood standard was inconsistent with recent 
expressions of congressional intent regarding provision of educational 
assistance to Indians.1**” 





1881. 38 F.3d 433 (9th Cir. 1994). 

1882. Id. at 435 (citing 25 C.F.R. § 40.1 (1993)). The regulation had been in effect 
since 1957. 

1883. 800 F.2d 1484 (9th Cir. 1986). 

1884. Malone, 38 F.3d at 435 (citing Zarr, 800 F.2d at 1489-91). The Zarr court based 
its decision on its belief that Congress had adopted a ‘‘more inclusive”’ eligibility criterion 
in the Indian Financing Act, 25 U.S.C. § 1451-53 (1983) (enacted in 1974), because the 
Act, which authorizes federal loan programs, stipulated that all members of federally 
recognized tribes were eligible for loans, regardless the degree of blood. See 25 U.S.C. 
§ 1452 (1994). 

1885. Malone, 38 F.3d at 434, 436. 

1886. Id. at 433. 

1887. Id. at 437. 
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The court then questioned whether the BIA’s new eligibility criteria 
were valid. The court concluded that Zarr had invalidated the original 
eligibility criteria, and thus, the decision obligated the BIA to prom- 
ulgate new eligibility regulations. However, the BIA had not adopted 
its new regulations pursuant to the requirements of the Administrative 
Procedures Act,**** and consequently, its regulations were not valid.1*° 

The Malenes also sought injunctive relief in the form of an order 
enjoining the BIA from limiting eligibility to members of federally 
recognized tribes. The court refused to grant their request, however, 
and affirmed the district court’s denial of the injunction. The court 
found that it had no authority to establish the required eligibility 
criteria. Rather, the court determined that the BIA first had to prom- 
ulgate its regulations based on the appropriate statutes.1#° Once the 
regulations were in existence, the court then could determine whether 
they reflected the intent of Congress. 

Touro College v. Nolan*®*: involved a college’s challenge to a decision 
by a state agency to deny financial assistance to certain students. Touro 
College challenged a decision by New York’s Deputy Commissioner for 
Higher and Professional Education that certain students enrolled at the 
College were not eligible for New York’s Supplemental Tuition Assis- 
tance Program (STAP). STAP money was provided to students who 
have ‘‘educational deficits and need for remediation [that] are so great 
that [the students] would not be considered admissible to a college- 
level program.’’®°? Touro College served primarily Yiddish-speaking 
Orthodox and Hasidic Jewish students.*** The College certified for 
STAP funding certain students who spoke English as a second language 
and displayed difficulty with English on a writing sample.’** The state 
agency determined that these students were ineligible for STAP grants, 
however, because the students already had completed successfully some 
college-level academic work at Rockland Community College prior to 
entering Touro College, and because they generally had scored well on 
a multiple-choice English exam. *** 

Touro College sought state court review of the state agency’s decision 
to deny STAP money to these students. The New York Supreme Court, 





1888. Specifically, the BIA did not publish a notice of proposed rules in the Federal 
Register. Id. at 438 (citing 5 U.S.C. §§ 553(b)-(c) (1994)). 

1889. Id. at 438-39. 

1890. Id. at 439 (citing Department of the Treasury v. Federal Labor Relations Auth., 
494 U.S. 922, 933, 110 S. Ct. 1623, 1629-30 (1990)). 

1891. 620 N.Y.S.2d 558 (App. Div. 1994). 

1892. Id. at 559. 

1893. Id. at 560. 

1894. The College asserted that it had used its normal admissions standards in deter- 
mining whether these students had the necessary ‘‘educational deficits’ to be eligible 
for STAP funding. The College ‘‘found the . . . students [at issue] not admissible to a 
degree program because their writing samples indicated they were illiterate and in need 
of remedial education.’’ Id. 

1895. Id. at 560-61. 








1996] 1994 SURVEY 603 


however, agreed with the state agency’s determination. On appeal, the 
Appellate Division affirmed, citing the students’ prior academic 
achievement and performance on the multiple-choice English exam as 
important factors in determining that the students did not have the 
‘educational deficits’’ necessary to make them eligible for STAP fund- 
ing.**°* Touro College then argued that the agency had substituted its 
judgment for the College’s regarding the admissibility of the stu- 
dents.1*°7 The appellate court, however, distinguished between the 
College’s authority to determine who could be admitted to its programs 
and the state agency’s authority to determine who could get special 
state funding to attend the institution. The appellate court agreed that 
the state agency could not interfere with the College’s evaluation of 
whether certain students were academically qualified to participate in 
the College’s educational programs, but nevertheless concluded that the 
state agency had the authority to determine which of these students 
would be eligible for its special funding program. The appellate court 
thus affirmed the trial court’s decision for the state agency.’ 


4. Student Loan Collection 


Collection of federally guaranteed student loans involves application 
of the various provisions of the Higher Education Act of 1965 (HEA).*®% 
The cases summarized below address the application of relevant statutes 
of limitations to collection actions, applications for repayment deferral, 
and the intersection of state debt collection laws and the HEA. 

Both United States v. Smith*®° and New York State Higher Education 
Services Corporation v. Laudenslager*™ addressed whether the amended 
statute of limitation provisions in the Higher Education Technical 
Amendments of 1991 (HETA) ould revive previously barred loan 
collection claims. In Smith, the United States brought an action against 
James E. Smith to recover on his defaulted student loan. Smith moved 
for summary judgment on the grounds that his claim was time-barred 
by an expired statute of limitations. However, the District Court for the 





1896. Id. at 561-62. 

1897. Id. 

1898. Id. 

1899. 20 U.S.C. §§ 1070 to 1099c-1 (1994). The term ‘‘Guaranteed Student Loan 
Program”’ actually is an umbrella term for four different loan programs established under 
the HEA: the Stafford Loan Program, 20 U.S.C. § 1078; the Supplemental Loans for 
Students Program, 20 U.S.C. § 1078-1; the PLUS Loan Program, 20 U.S.C. § 1078-2; and 
the Consolidation Loan Program, 20 U.S.C. § 1078-3. 

Collection of state-guaranteed loans involves somewhat different issues. See, e.g., New 
Jersey v. Cruse, 646 A.2d 437 (N.J. Super. Ct. App. Div. 1994) (holding that signed loan 
agreement was sufficient grounds to grant state a consent judgment against defaulted 
borrower). 

1900. 862 F. Supp. 257 (D. Haw. 1994). 

1901. 616 N.Y.S.2d 135 (App. Term 1994). 

1902. 20 U.S.C. § 1091a(a) (1994). 
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District of Hawaii granted the government’s motion for summary judg- 
ment. 

Smith had defaulted on his student loans in 1972. In 1979, the federal 
government paid the University of Chicago the balance of the loan, and 
thereby acquired the right to collect on the debt. At that time, the 
statute of limitations for such debt collection was six years from the 
date the government acquired its rights in the debt.1™ 

In 1991, Congress enacted HETA, which, in part, eliminated all 
statutes of limitations on actions to recover on defaulted student loans. 
The court noted that, in enacting HETA, Congress not only replaced 
the prior six-year statute of limitations, but nullified it as well. The 
statute provides: 


(1) It is the purpose of this subsection to ensure that obligations 
to repay loans and grant overpayments are enforced without regard 
to any Federal or State statutory, regulatory, or administrative 
limitation on the period within which debts may be enforced. 

(2) Notwithstanding any other provision of statute, regulation, or 
administrative limitation, no limitations shall terminate the period 
within which suit may be filed, a judgment may be enforced, or 
an offset, garnishment, or other action initiated or taken.*°” 


Thus, no statute of limitations applied to bar the government’s claim. 
The court then also determined that this retroactive change in loan 
collection terms did not deprive Smith of his property in violation of 
the Fourteenth Amendment.*% 

Finally, the court addressed Smith’s contention that the government, 
in delaying collection proceedings for nearly fifteen years, did not meet 





1903. Smith, 862 F. Supp. at 259. 

See also United States v. Johnson, 845 F. Supp. 864 (M.D. Fla. 1994) (holding that 
statute that enables higher education institution to transfer its interest in loan in default 
to Secretary of Education for collection is neither ex post facto law nor bill of attainder). 

1904. Smith, 862 F. Supp. at 260. Thus, the government’s right to collect on the debt 
would have expired in 1985. 

1905. Id. (citing 20 U.S.C. § 1091a(a) (1994)). 

1906. Id. 

1907. 20 U.S.C. §§ 1091a(a)(1),(2) (1994) (emphasis added). See also: United States v. 
Phillips College, 20 F.3d 1005, 1007 (9th Cir. 1994) (unequivocally stating that, under 
HETA, ‘“‘actions to collect on defaulted student loans were no longer subject to any 
statute of limitations’’); United States v. Hodges, 999 F.2d 341, 341-42 (8th Cir. 1993) 
(allowing government to bring action to recover on loan on which borrower defaulted in 
1969, and which had been barred by old six-year statute of limitations); United States v. 
Glockson, 998 F.2d 896, 897 (11th Cir. 1993); United States v. Mastrovito, 830 F. Supp. 
1281, 1282-84 (D. Ariz. 1993); United States v. Davis, 801 F. Supp. 581, 583-84 (M.D. 
Ala. 1992); and United States v. Wall, 794 F. Supp. 350, 351-52 (D. Or. 1992). 

1908. Smith, 862 F. Supp. at 261 (citing Campbell v. Holt, 115 U.S. 620, 6 S. Ct. 209 
(1885) (repeal of a statute of limitations on personal debts does not constitute an 
unconstitutional deprivation of property)). 
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the ‘‘due diligence requirements imposed by law for debt collectors.’’9 
The court disagreed, noting that such statutory requirements exist for 
the government’s benefit, ‘‘to ensure that the lender seeks recovery 
from the borrower before the lender makes a claim against [federal 
student loan] insurance.’’*° Thus, the ‘‘due diligence’’ requirement 
did not apply to the government’s action to collect on the loan. The 
court characterized this aspect of Smith’s claim essentially as a laches 
defense,’*? and determined that the United States ‘‘is not subject to 
the defense of laches when enforcing its rights.’’**? Furthermore, even 
if the laches defense was available to Smith, the court noted that Smith 
failed to prove that the government’s delay prejudiced him.’* Thus, 
the court granted the government summary judgment and ordered Smith 
to pay the unpaid loan principal plus interest accrued from the date of 
default.19"* 

In similar circumstances, in Laudenslager, the New York Supreme 
Court, Appellate Term, held that the state’s claim for loan repayment, 
which had been time-barred by a state statute of limitations in 1984, 
was revived on April 9, 1991, the date on which Congress amended 
the HEA to preempt state limitations statutes for certain suits on 
guaranteed student loans. The state court noted that the legislation 
“‘effectively revived some actions that were previously extinct.’’**'* The 
court also held that this collection action was not ‘‘vulnerable’’ to the 
defenses of laches or equitable estoppel, because ‘‘the recognition of 
such defenses would defeat the Federal purpose of extending the period 
for suit on defaulted student loans.’’'** 

Fischer v. UNIPAC Service Corporation’*”” addressed whether a stu- 
dent loan servicing agency improperly denied the borrower an addi- 
tional one-year deferment of his loan repayment obligation so that he 
could complete a family practice residency prior to beginning his 
medical practice. Timothy Fischer had been granted a one-year repay- 
ment deferment upon entering a two-year combined family practice 
internship and residency program.*** At the time, his student loan 
program allowed only a one-year deferment. Nevertheless, in early July 
of 1988, Fischer sought a second year of deferment. On July 18, 1988, 
Congress amended the internship deferment provision to permit up to 
a two-year deferment, regardless the loan enrollment date.’*** However, 





1909. Id. (citing 20 U.S.C. § 1080(a) (1994)). 

1910. Id. at 262. 

1911. Id. (citing United States v. Menatos, 925 F.2d 333, 335 (9th Cir. 1991)). 

1912. Id. (citing United States v. Summerlin, 310 U.S. 414, 416, 60 S. Ct. 1019, 1020 
(1940)). 

1913. Id. at 262-63. 

1914. Id. at 259, 263. 

1915. Laudenslager, 616 N.Y.S.2d at 135-36 (citing 20 U.S.C. § 1091a(a)(1) (1994)). 

1916. Id. at 136. 

1917. 519 N.W.2d 793 (Iowa 1994). 

1918. Id. at 795 (citing 20 U.S.C. § 1077(a)(2)(C) (1994)). 

1919. Id. (citing 20 U.S.C. § 1077(a)(2)(C)(vii) (1994)). 
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UNIPAC continued to deny Fischer’s request for an additional year of 
deferral .192° 

The Supreme Court of Iowa affirmed the state district court’s grant 
of summary judgment for UNIPAC, finding that Fischer had failed to 
establish that he was entitled to an additional year of deferment.1%* 
Fischer never submitted the proper deferral forms to verify his eligibility 
status after July 18, 1988. Instead, he relied on information he submitted 
in his original request of July 7, 1988, and on the communications 
between his attorney and UNIPAC. This course of events ‘‘present[ed] 
a classic example of miscommunication.’’'*?? Although the court found 
it ‘‘regrettable [that] the parties could not uncross their wires during 
ten months of written and oral communications,’’ such failure led the 
court to conclude that UNIPAC did not err in denying Fischer the 
additional one-year deferral. 9° 

Finally, Jackson v. Culinary School of Washington’** addressed the 
issue of whether the HEA preempts all conflicting state laws regarding 
debt collection. In Jackson, fifty-nine former students of a defunct 
culinary school sought declaratory and injunctive relief against enforce- 
ment of their guaranteed student loans by various lenders, guaranty 
agencies, and the Secretary of Education.**5 The plaintiffs sought a 
declaratory judgment regarding whether the District of Columbia Con- 
sumer Credit Protection Act (CCPA) actually conflicted with, and thus 
was preempted by, the HEA." The court first noted that, in enacting 
the HEA and its amendments, Congress enumerated specific instances 
in which the HEA preempted state law. Thus, the court reasoned that 
the HEA did not preempt state law in every context.’*” However, the 
court declined to issue a declaratory judgment on the issue, finding 
that the plaintiffs had not proven that the CCPA would be relevant to 
their proceedings against the Institute.1°7* 

The plaintiffs also requested enforcement of a ‘‘long-standing’’ policy 
of the Secretary of Education refusing to enforce loans if the lender 





1920. Id. at 795-96. During a period of ten months from Fischer’s deferral extension 
request, UNIPAC communicated its denials to him, but he communicated with UNIPAC 
through his attorney. 

1921. Id. at 798. Under the applicable regulations, the borrower bears the burden of 
establishing ‘‘eligibility for a specific type of deferment.”’ Id. (citing 34 C.F.R. § 682.210(a)(4) 
(1993)). 

1922. Id. 

1923. Id. 

1924. 27 F.3d 573 (D.C. Cir. 1994), cert. granted and judgment vacated, 115 S. Ct. 
2573, remanded, 59 F.3d 254 (D.C. Cir. 1995). The Supreme Court vacated the decision 
of the Court of Appeals for the District of Columbia circuit for reconsideration of the 
appellate court’s declaratory judgment ruling in light of the Supreme Court’s decision 
in Wilton v. Seven Falls Co., 115 S. Ct. 2137 (1995). 

1925. Jackson, 27 F.3d at 573. ; 

1926. Id. at 580-82. 

1927. Id. at 580-81 (citing CSX Transp. v. Easterwood, 113 S. Ct. 1732 (1993); and 
Cipollone v. Liggett Group, 505 U.S. 504, 112 S. Ct. 2608 (1992)). 

1928. Id. at 581. 
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and the institution have an ‘‘origination relationship.’’***® However, the 
plaintiffs could not prove that they had a right to enforce the alleged 
policy, and thus, could not rely on it to secure a judgment relieving 
them of their loan repayment obligations.*° Thus, the court declined 
to grant the declaratory and injunctive relief the plaintiffs had requested. 

On remand in 1995, the District of Columbia Circuit held that remand 
to the district court was required, because it could not be determined 
from the record whether District of Columbia law applied to the stu- 
dents, or whether the district court had evaluated the appropriateness 
of a declaratory judgment.'*** 


5. Bankruptcy 


a. Dischargeability Generally under Chapter 7 Bankruptcy 


Student loan debtors often seek discharge of their student loan obli- 
gations by filing for bankruptcy. However, the Bankruptcy Code limits 
discharge of student loan debts as follows: 


(a) A discharge [in bankruptcy] does not discharge an individual 
debtor from any debt—... 

(8) for an educational benefit overpayment or loan made, insured 
or guaranteed by a governmental unit, or made under any program 
funded in whole or in part by a governmental unit or nonprofit 
institution, or for an obligation to repay funds received as an 
educational benefit, scholarship or stipend, unless— 

(A) such loan, benefit, scholarship, or stipend overpayment first 
became due more than 7 years (exclusive of any applicable sus- 
pension of the repayment period) before the date of the filing of 
the petition; or 

(B) excepting such debt from discharge under this paragraph will 
impose an undue hardship on the debtor and the debtor’s de- 
pendents. 192 





1929. Id. at 582. An ‘‘origination relationship”’ is ‘‘[a] special relationship between a 
school and a lender, in which the lender delegates to the school, or to an entity or 
individual affiliated with the school, substantial functions or responsibilities normally 
performed by lenders before making loans.’’ Id. (citing 34 C.F.R. § 682.200(b) (1986)). 

1930. Id. at 583-86. Specifically, the court noted that a touchstone for enforcing such 
a policy would be the Secretary’s intent to be bound. Id. at 584 (citing National Latino 
Media Coalition v. Federal Communications Comm’n, 816 F.2d 785, 788 n.2 (D.C. Cir. 
1987) (‘‘{T]he ‘binding’ quality of a particular rule or statement will depend on whether 
the agency intended to establish a ‘substantive’ rule, one which is not merely interpretive 
but which creates or modifies rights that can be enforced against the agency.’’)). See 
also Vietnam Veterans v. Secretary of the Navy, 843 F.2d 528 (D.C. Cir. 1988). The 
Jackson court determined that the plaintiffs had not proven that the Secretary intended 
to be bound by the loan enforcement policy. 

1931. 59 F.3d 254, 255-56 (D.C. Cir. 1995). 

1932. 11 U.S.C. § 523(a)(8) (1994). This provision applies whether the debtor is the 
student who directly benefitted from the loan or some other non-student borrower, such 
as a parent. See In re Garelli, 162 B.R. 552 (D. Or. 1994). 
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Debtors challenge every aspect of this statutory provision: whether a 
lending institution is nonprofit, whether the loan conferred an educa- 
tional benefit, the date on which the loan ‘“‘first became due,’’ and 
whether nondischarge would ‘‘impose an undue hardship’’ on the 
debtor. Courts construe the statutory provisions strictly, however, to 
further Congress’ purpose in enacting the nondischargeability provi- 
sion—that is, to ensure that individuals do not file for bankruptcy 
simply to avoid repayment of their federally guaranteed debts. 

In re Delbonis*®*** questioned whether a credit union qualified as a 
nonprofit institution for purposes of applying the nondischargeability 
provision in a Chapter 7 bankruptcy proceeding. The Bankruptcy Court 
for the District of Massachusetts held that a credit union was not a 
nonprofit institution, primarily because it paid its members divi- 
dends.'*** However, the District Court for the District of Massachusetts 
reversed,'®*5 finding that the possibility of paying dividends alone did 
not make a credit union a nonprofit entity.1%* Rather, the district court 
looked to the purpose of a credit union as defined in the Federal Credit 
Union Act: ‘‘a cooperative association organized ... for the purpose 
of promoting thrift among its members and creating a source of credit 
for provident and productive purposes.’’’*°” Thus, since the court found 
the credit union to be a nonprofit institution, the nondischargeability 
provision applied to determine whether John Delbonis’ student loan 


debt could be discharged in bankruptcy.*%** 





1933. 169 B.R. 1 (Bankr. D. Mass. 1994), rev’d sub nom., TI Federal Credit Union v. 
Delbonis, 183 B.R. 1 (D. Mass. 1995). 

1934. Delbonis, 169 B.R. at 4 (citing Read v. Tidewater Coal Exch., 116 A. 898 (Del. 
Ch. 1922) (nonprofit organizations normally do not have shareholders, nor do they pay 
dividends to their members)). 

1935. TI v. Delbonis, 183 B.R. at 6. 

1936. Id. at 5 (disagreeing with the Bankruptcy Court’s reliance on Read). 

1937. Id. (citing 12 U.S.C. § 1752(1) (1994)) (omission in original). See also United 
States v. Michigan, 851 F.2d 803, 806 (6th Cir. 1988); and United States v. Maine, 524 
F. Supp. 1056, 1058-59 (D. Me. 1981). 

1938. TI v. Delbonis, 183 B.R. at 6. 

But see In re Simmons, 175 B.R. 624 (Bankr. E.D. Va. 1994), decided before the 
reversal in Delbonis, in which the Bankruptcy Court for the Eastern District of Virginia 
reached a different result, relying in part on the Bankruptcy Court’s initial holding in 
Delbonis. The Simmons court acknowledged the conflicting decisions among various 
bankruptcy courts, but agreed with the initial Delbonis decision and the decision of the 
Bankruptcy Court for the Western District of Michigan in In re Sinclair-Ganos, 133 B.R. 
382 (Bankr. W.D. Mich. 1991). 

Only one court before the Delbonis reversal reached the opposite result. In In re Constr. 
Equip. Fed. Credit Union, 149 B.R. 547 (C.D. Ill. 1993), the District Court for the Central 
District of Illinois looked to the purpose of the credit union, especially as distinguished 
from the profit-making motives of banks, and determined that credit unions are nonprofit 
institutions for the purpose of the nondischargeability provision. 

Thus, the bankruptcy courts appear to agree that credit unions are not nonprofit, while 
the federal district courts agree that credit unions are nonprofit. However, the district 
courts’ reasoning seems more persuasive, given that they evaluate the purpose of the 
lending institution instead of merely its structure. 
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In re Joyner*®*® addressed whether loans that were used in part to 
pay for room and board while attending an educational institution 
constituted an ‘‘educational benefit,’’ and thus, were subject to the 
nondischargeability provisions of the Bankruptcy Code. Melissa Joyner 
had filed for discharge of her debt in bankruptcy under the ‘‘undue 
hardship’’ provision of the statute.*° She contended that the portion 
of her over $10,000 loan used to pay her room and board, $1,650, did 
not constitute an ‘‘obligation to repay funds received as an educational 
benefit ... .’’1941 

The Bankruptcy Court for the Eastern District of Pennsylvania disa- 
greed, and held that the entire loan was subject to the nondischarge- 
ability provision. The court noted that the inquiry is whether the student 
received an educational benefit from the loan, not whether the money 
was used for educational purposes. The court stated, 


Under the guaranteed student loan program, . . . the loan proceeds 
may apparently be used by the student to pay for tuition, room 
and board, books, student fees, or any other expenses incidental 
to education. All of these expenses serve the student’s ‘‘educa- 
tional benefit,’’ and lenders and the government do not make 


distinctions between the uses of proceeds when awarding such 
loans.1*? 


Consequently, the court concluded that loan money expended on room 
and board conferred an educational benefit, and thus, was nondis- 
chargeable unless one of the statutory exceptions applied.*®** 

Other cases challenge the determination of the date the loan first 
became due, because loans that became due more than seven years 
before the date the debtor filed for bankruptcy are not subject to the 
nondischargeability provision.** In In re Bachner,’** Mary Bachner 
filed for Chapter 7 bankruptcy on March 9, 1993. The loan servicing 
agency, Illinois Student Assistance Commission (ISAC), argued that 
Bachner’s loan first became due on June 20, 1986, six months after her 
graduation date of December 20, 1985, and thus, was subject to the 
nondischargeability provision.*** However, Bachner contended that her 
loans ‘‘first became due’’ on the date she believed her first payment to 





1939. 171 B.R. 759 (Bankr. E.D. Pa.), order supplemented, 171 B.R. 762 (Bankr. E.D. 
Pa. 1994). 

1940. 171 B.R. at 763 (citing 11 U.S.C. § 523(a)(8)(B) (1994)). 

1941. Id. 

1942. Id. at 764-65. 

1943. Id. at 765. 

1944. 11 U.S.C. § 523(a)(8)(A) (1994). 

1945. 165 B.R. 875 (Bankr. N.D. Ill. 1994). 

1946. Id. at 877. The student loan contract provided for a mandatory six-month 


repayment grace period, to which Bachner agreed when she entered into the contract. 
Id. 
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be due, December 30, 1985, and thus, her loan escaped the nondis- 
chargeability provision.’**” Bachner asserted that, at the very least, this 
confusion created a material question of fact as to when the loans first 
became due. 

The Bankruptcy Court for the Northern District of Illinois disagreed 
with Bachner, however, and granted summary judgment for ISAC.’ 
The court noted, ‘‘The relevant inquiry is to determine when payment 
was due[,] or in an installment arrangement [such as this], the date the 
first installment became due.’”®*° The court found that the terms of the 
loan contract were unambiguous. The first payment of the loan was 
not due until the expiration of a six-month grace period, which did 
not begin until the date the borrower graduated or ceased to be enrolled 
in college at least half time.’*°' Thus, Bachner’s loan did not ‘‘first 
become due’’ until June 20, 1986. Since Bachner had filed her Bank- 
ruptcy petition three months short of seven years after this due date, 
her debt was not dischargeable.***? 

Similarly, in Hiatt v. Indiana State Student Assistance Commis- 
sion,’** the Court of Appeals for the Seventh Circuit evaluated the 
debtor’s loan due date for a consolidation loan that replaced her original 
student loan.’*** Jennifer Lee Hiatt contended that her student loan was 
dischargeable in Chapter 7 bankruptcy because the first payment of her 
original student loan became due on January 5, 1986, and she filed for 
bankruptcy on May 24, 1991, more than five years later.*°** However, 
on July 23, 1987, Hiatt voluntarily consolidated her loans under a 
Department of Education program. The first payment of this new loan 
became due on September 20, 1987.1956 

The appellate court affirmed the district court’s grant of summary 
judgment for the loan servicing agency, the Indiana State Student 
Assistance Commission.**” The court looked to the plain language of 
the statute, which provides, ‘‘the debt ... is not dischargeable until 





1947. Apparently, ISAC mistakenly had sent Bachner a loan payment book in December 
of 1985, believing that she had graduated in May of 1985, as she originally had planned. 
Id. at 877-78. 

1948. Id. at 878. 

1949. Id. at 881. 

1950. Id. at 878. 

1951. Id. at 879. 

1952. Id. at 880-81 (citing 11 U.S.C. § 523(a)(8)(A) (1994)). Bachner had not raised an 
issue of ‘‘undue hardship”’ to qualify for debt discharge under 11 U.S.C. § 523(a)(8)(B). 

1953. 36 F.3d 21 (7th Cir. 1994), cert. denied, 115 S. Ct. 1109 (1995). 

1954. A consolidation loan extinguishes the original student loans and replaces them 
with a new loan. The proceeds of the new loan are used to pay the original loans, and 
the debtor pays only the new loan, which also is federally guaranteed. Id. at 23-24. 

1955. Id. at 22. Hiatt filed her original bankruptcy petition prior to the date Congress 
amended the time limit to seven years, and the parties agreed that the amendment did 
not apply to the proceeding. Id. at 22 n.1. 

1956. Id. at 22. 

1957. Id. at 25. 
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five years after ‘such loan first became due.’’’*5* The court determined 
that ‘‘such loan’’ referred to the consolidation loan.**** Since that loan 
did not first become due until September 20, 1987, and since Hiatt 
filed for bankruptcy less than four years later, she could not escape the 
nondischargeability provision. 

In In re Marlewski,’*© Jeff and Linda Marlewski sought discharge of 
Linda’s student loan debts in their petition for Chapter 7 bankruptcy.’ 
Linda contended that her loan ‘‘first became due’’ on August 15, 1985, 
more than seven years before the couple filed their bankruptcy petition 
on February 1, 1993, and thus, should be dischargeable. The loan 
servicing agency, Great Lakes Higher Education Corporation, asserted 
that two repayment adjustment agreements, entered into on February 
18, 1989 and April 4, 1991, suspended the repayment period, and thus, 
that the required seven years had not elapsed.’*? Both agreements 
contained the following language: 


It is agreed that, in the event that payment in full of this obligation 
is extended from the original payoff date as calculated by the 
plaintiff prior to suit, the period of time during which this exten- 
sion is in effect shall constitute a suspension of the repayment 
period under 11 U.S.C. § 523(a)(8)(A).*°© 


However, neither of the two agreements extended the original payment 
date. Thus, the Bankruptcy Court for the Eastern District of Wiscon- 
sin entered judgment for the Marlewskis. The court found that the 
repayment period had not been suspended by the subsequent agree- 
ments, and thus, seven years had elapsed and the student loan debt 
was dischargeable in bankruptcy. 

In contrast, in In re Huber,*®* William Huber sought a determination 
of whether his student loans were dischargeable. Huber had requested 
and received over four years of ‘‘in-school’’ repayment deferment, 
which delayed his repayment due date by the same amount of time. 
However, the courts earlier had determined that Huber never was 
entitled to the deferments, and that he was required to begin making 
payments on the loans. Huber then filed for bankruptcy. 

On the issue of the dischargeability of his student loans, Huber 
contended that his original (non-deferred) due date should be used to 
determine dischargeability under the Bankruptcy Code. Under this 





. Id. at 23. 

. Id. 

. 168 B.R. 378 (Bankr. E.D. Wis. 1994). 
. Id. at 379. 

. Id. at 380. 

. Id. (emphasis added). 

Te 

. Id. at 381-82. 

. 169 B.R. 82 (Bankr. W.D.N.Y. 1994). 
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original date, Huber’s loan would have become due more than seven 
years prior to his filing for bankruptcy, and thus, would have been 
dischargeable.**®” Huber contended that the statutory language, ‘‘exclu- 
sive of any applicable suspension of the repayment period,’’°** meant 
any deferment ‘‘authorized by and in accordance with applicable law.’ 
Consequently, since his deferment was not authorized by law, the 
deferments should not suspend the repayment period. 

The Bankruptcy Court for the Western District of New York disagreed, 
however, and rejected Huber’s argument as ‘‘without basis in law.”’ 
However, in the absence of on-point case law interpreting this specific 
provision of the Bankruptcy Code, the court’s decision seemed to be 
based largely on policy considerations. To grant Huber’s request would 
be poor policy because ‘‘it would chill lenders’ willingness to grant 
deferments and thereby result in a higher rate of hardship and of 
defaults, or would increase administrative costs to the student loan 
program by requiring independent investigation of borrowers’ deferment 
requests.’’*°° Furthermore, the court noted the lack of equity in Huber’s 
request. ‘‘[A] period of deferment is (by definition) a period during 
which the lender may not seek collection, and it would therefore be 
an odd and inequitable result if a party who forbears collection activity 
at the borrower’s request were to be held time-barred from collection 
as a consequence.’”?971 


b. Undue Hardship under Chapter 7 Bankruptcy 


Section 523(a)(8)(B) of the Bankruptcy Code allows discharge in 
bankruptcy of student loan obligations if nondischarge ‘‘will impose 
an undue hardship on the debtor and the debtor’s dependents.’’?9”2 
Since the Bankruptcy Code does not define ‘‘undue hardship,’ the 
courts have had to interpret Congress’ intent in enacting the standard. 
Although different courts have adopted a variety of tests over the 
years,’°”? the general trend in 1994 has been toward using either the 
three-part test established by the Bankruptcy Court for the Eastern 
District of Pennsylvania in In re Johnson,** or the three-part test 





1967. Id. at 83. 

1968. Id. (citing 11 U.S.C. § 523(a)(8)(A) (1994)). 

1969. Id. 

1970. 

1971. Id. 

1972. 11 U.S.C. § 523(a)(8)(B) (1994). 

1973. See In re Sands, 166 B.R. 299, 302-06 (Bankr. W.D. Mich. 1994), for a summary 
of the various ‘‘undue hardship’”’ tests used from 1973 until the present. 

But see also In re Barrows, 182 B.R. 640, 648-50 (Bankr. D.N.H. 1994), in which the 
court did not apply any particular test, but rather, subjectively evaluated the debtor’s 
financial situation and her personal traits that would enable her to persevere and overcome 
her physical and financial problems, and thus, to earn sufficient income to repay her 
student loans. 

1974. 5 Bankr. Ct. Dec. (CRR) 532 (Bankr. E.D. Pa. 1979). 
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established by the Court of Appeals for the Second Circuit in Brunner 
v. New York State Higher Education Services Corporation.*”® 

The Johnson test is the older of the two. It consists of a ‘‘mechanical 
test’’ used to evaluate the debtor’s financial condition, a ‘‘good faith 
test’’ used to determine whether the debtor was negligent or irrespon- 
sible in managing finances, and a ‘‘policy test’’ used to evaluate both 
whether circumstances indicate that the primary purpose of filing for 
bankruptcy was to discharge the loan and whether the student-debtor 
derived some financial benefit from the education financed by the 
loan.*976 

One of the problems with the Johnson test is that the third prong, 
the ‘‘policy test,’’ is a virtual ‘‘trump card’’ that allows a court to 
override the results of the ‘‘mechanical test’’ and the ‘‘good faith test’’ 
in determining dischargeability of a loan. This can lead to inconsistent 
results, depending on the judge’s response to the emotional appeal of 
an individual debtor’s situation.'*”’ In fact, courts have complained that 
one of the flaws in Johnson is that it requires a subjective appraisal of 
the facts and circumstances surrounding the particular bankruptcy. 

For example, in In re Gammoh,*”* the Bankruptcy Court for the 
_ Northern District of Ohio applied the Johnson test and discharged a 
portion of the Gammohs’ student loan debts. The court first determined 
that the Gammohs made a ‘‘poor showing’’ under the ‘‘mechanical 
test’’ and the ‘‘good faith test.’’ Nevertheless, because of the Gammohs’ 
current financial situation, Mr. Gammoh’s temporary health problems, 
and their upcoming divorce, the court determined that it could use its 
“‘discretion’’ and ‘‘look at the policy test in mitigating the amount to 
be found nondischargeable.’’°”? Because the Gammohs’ student loan 
debt constituted ‘‘only’’ 21% of their total debt, the court concluded 
that the Gammohs did not file for bankruptcy primarily to avoid paying 
their loans, and thus, the Gammohs passed the ‘‘policy test.’’'%®° Con- 
sequently, the court discharged approximately forty percent of their 
student loan debts.’ 





1975. 831 F.2d 395 (2d Cir. 1987). 

1976. See In re Mathews, 166 B.R. 940, 944 (Bankr. D. Kan. 1994). 

1977. See In re Plotkin, 164 B.R. 623 (W.D. Ark. 1994) (‘‘{T]he Johnson test should 
not be rigidly or mechanically applied.’’). 

1978. 174 B.R. 707 (Bankr. N.D. Ohio 1994). 

1979. Id. at 711. 

1980. Interestingly, the Gammoh court relied on a decision of the Court of Appeals 
for the Sixth Circuit in In re Cheesman, 25 F.3d 356 (6th Cir. 1994), cert. denied, 115 
S. Ct. 731 (1995), in which the court discharged a student loan debt that constituted 
over 49% of the debtors’ total debt. Gammoh, 174 B.R. at 711. This reliance was 
misplaced, however, because the Cheesman court implicitly adopted the Brunner test 
and made no reference to any policy considerations in its analysis. Moreover, unlike the 
Gammohs’ situation, the Cheesmans’ situation would have made for a ‘‘good showing”’ 
under both the ‘‘mechanical test’’ and the ‘‘good faith’’ test, and generally would have 
presented a more sympathetic case for dischargeability. See infra text accompanying 
notes 2002-2011 for a discussion of the facts of Cheesman. 

1981. Gammoh, 174 B.R. at 711. The court gave no reason for determining that this 
percentage of the debt was dischargeable. 
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In In re Bethune,**®? the Bankruptcy Court for the Eastern District of 
Arkansas also used the Johnson ‘‘policy test’? as a trump card, and 
refused to discharge loans that amounted to nearly ninety-six percent 
of Brenda Bethune’s total debt.**** The court’s application of the ‘‘me- 
chanical test’’ was somewhat superficial, employing vague generaliza- 
tions about Bethune’s financial condition and the likelihood that it 
would or could improve.’ The court briefly addressed the ‘‘good faith 
test,’’ and found that, although Bethune had attempted to obtain ad- 
ditional employment to increase her income, this effort was offset by 
her failure to pursue any administrative remedies offered by the student 
loan creditors, such as deferments. Finally, the court commented that 
the evidence was ‘‘overwhelming’’ that Bethune failed the ‘‘policy 
test,’’ because she admitted that she filed for bankruptcy to discharge 
her student loans.***® Consequently, on a record with significantly less 
emotional appeal than that involved in Gammoh, the court refused to 
discharge her loan. 

The Johnson test recently has come under criticism by the courts 
because it is ‘‘hideously complicated,’’**** and because it ‘‘inappropri- 
ately inquires into the value of the education financed by the student 
loan, thereby making the government ‘an insurer of educational 
value.’’’1°®7 Many courts now regard the Brunner test as an improvement 
over the Johnson test because it seems to provide a more methodical 


and less subjective approach to evaluating undue hardship.** The 
Brunner test requires the debtor to prove three things: 


(1) that the debtor cannot maintain, based on current income and 
expenses, a ‘minimal’ standard of living for [the debtor] and [the 
debtor’s] dependents if forced to repay the loans; (2) that additional 
circumstances exist indicating that this state of affairs is likely to 
persist for a significant portion of the repayment period of the 
student loans; and (3) that the debtor has made good faith efforts 
to repay the loans.*** 


The first prong of the Brunner test requires a court to examine the 
debtor’s current expenses and income to determine if repayment of the 
loan would force the financial situation of the debtor and the debtor’s 





1982. 165 B.R. 258 (Bankr. E.D. Ark. 1994). 

1983. Id. at 261. 

1984. Id. at 259-60. 

1985. Id. at 261. 

1986. Sands, 166 B.R. at 306. 

1987. Mathews, 166 B.R. at 944 n.5 (quoting Brunner, 46 B.R. 752, 755 n.3 (S.D.N.Y. 
1985)). 

1988. In addition to the Second Circuit, the Court of Appeals for the Seventh Circuit 
In the recently has adopted the Brunner test in In re Roberson, 999 F.2d 1132 (7th Cir. 
1993), as did the Court of Appeals for the Sixth Circuit, albeit only implicitly, in 
Cheesman. 

1989. Brunner, 831 F.2d at 396. 
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dependents below a ‘‘minimal standard of living,’’**°° which sometimes 
is evaluated against the federal government’s poverty guidelines. 
This requires a fairly mechanical comparison of monthly income and 
expenses,’? and requires the debtor to prove that income is maximized 
and expenses are minimized. 

The second prong of the Brunner test requires the debtor to prove 
that the ‘‘strained financial condition’’ established in the first prong 
will continue for a significant portion of the repayment period.*™ 
‘T]he dischargeability of student loans should be based upon the 
certainty of hopelessness, not simply a present inability to fulfill [a] 
financial commitment.’’> Such circumstances could include ‘“‘ill- 
ness,[?9°*] lack of job skills,[*”] large numbers of dependents,[**] or a 
combination of these.’’* 





1990. See In re Stebbins-Hopf, 176 B.R. 784, 786 (Bankr. W.D. Tex. 1994). 

1991. See, e.g., Cheesman, 25 F.3d at 359-60 (significant to the court’s determination 
that the first prong was met was the fact that the Cheesman’s yearly income of approx- 
imately $15,600 ‘‘barely exceeded’”’ the government’s poverty guideline of $13,950 for a 
family of four). 

Note, however, that this ‘‘poverty line’’ standard is not an absolute. ‘‘Although the 
debtor need not live at the poverty line to obtain a discharge, there must be some 
evidence of attempts to minimize expenses to meet the financial commitment voluntarily 
made to obtain the benefits of a higher education.’’ Barrows, 182 B.R. at 649 (citing In 
re Berthiaume, 138 B.R. 516, 521 (Bankr. W.D. Ky. 1992); and In re Plotkin, 164 B.R. 
623, 624 (Bankr. W.D. Ark. 1994)). 

1992. In In re McLeod, 176 B.R. 455 (Bankr. N.D. Ohio 1994), the Bankruptcy Court 
for the Northern District of Ohio ruled that Katy McLeod’s student loan debt was 
nondischargeable, primarily because she failed the first prong of the test. McLeod owed 
$3000, on which she was required to pay $68.68 monthly. She earned $1700 per month, 
and her minor son received a monthly social security check for $549. Id. at 456. However, 
she did not establish with certainty her monthly expenses, and thus, could not prove 
that her expenses exceeded her income. Id. at 457-58. 

1993. In re Lynn, 168 B.R. 693 (Bankr. D. Ariz. 1994), provides an example of an 
approach to minimizing expenses. The Bankruptcy Court for the District of Arizona 
addressed whether tithing could be included among the debtor’s reasonable monthly 
expenses. Because Stephanie Lynn had failed to prove that her church mandated tithing, 
and in fact, had conceded that her church’s guidelines permitted her to stop tithing 
under certain circumstances, such as impoverishment, Lynn could not include her 10% 
tithing in calculating her monthly expenses. Id. at 696, 697-700. 

The McLeod court also noted that McLeod failed to prove that she had maximized her 
income, because she could have either collected rent from friends who were living in 
another house she owned or sold the property outright to pay the debt. 176 B.R. at 457. 

1994. Stebbins-Hopf, 176 B.R. at 786. 

1995. Id. (quoting Roberson, 999 F.2d at 1136). 

Generally, this requirement means that if a debtor will be employable in the near 
future, the loan is not dischargeable. See, e.g., In re Joyner, 171 B.R. 759, 761 (Bankr. 
E.D. Pa. 1994) (the court refused to discharge Melissa Joyner’s student loan because of 
her ‘‘anticipated high educational achievements, her demonstrated intelligence, and her 
apparent employability in jobs in which she will earn well over poverty-line income”’ 
after she finished her education as she had planned); and Lynn, 168 B.R. at 700 (finding 
student loan nondischargeable, in part, because the debtor’s wages would increase after 
she completed her education). 

1996. See, e.g., In re O’Brien, 165 B.R. 456 (Bankr. W.D. Mo. 1994), in which the 
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The final prong of the Brunner test requires the debtor to prove good 
faith efforts toward repaying the loan.?° The debtor must prove, more- 
over, that the circumstances leading to the hardship situation were not 
self-imposed—that is, that the debtor did not willfully or negligently 
cause the default.2° 





unemployed debtor’s incurable chronic fatigue syndrome provided the ‘‘additional, ex- 
ceptional circumstances”’ necessary to make nondischargeability an undue hardship. 

However, the illness need not be suffered by the wage earner. In In re Lindberg, 170 
B.R. 462 (Bankr. D. Kan. 1994), the Bankruptcy Court for the District of Kansas granted 
a discharge to Glenn and Terry Lindberg based, in part, on the fact that all four of the 
Lindbergs’ children needed medical care, and that if Terry took a job to increase the 
family’s income the family would lose government medical coverage for the two oldest 
children, who were not covered on their father’s medical insurance policy. Id. at 463- 
64, 465. See also In re Cooper, 167 B.R. 966 (Bankr. D. Kan. 1994), in which the same 
court discharged the Coopers’ student loan debt based, in part, on the fact that Tamara 
Cooper and two of the Coopers’ three children needed continuing medical care. Id. at 
968. 

In contrast, in Stebbins-Hopf, the Bankruptcy Court for the Western District of Texas 
refused to grant Catherine Stebbins-Hopf a discharge of her student loan debts due to 
her health problems, because she had not proven that her ailments precluded her seeking 
employment, or even a raise or promotion. ‘‘Her situation is not so severe that there is 
a ‘certainty of hopelessness.’’’ 176 B.R. at 788 (quoting Mathews, 166 B.R. at 945-46). 

1997. See, e.g., Lindberg, 170 B.R. at 465 (court noted that Glenn Lindberg ‘‘completed 
his education, enhanced his job possibilities and is employed in his field, but he still 
earns a minimal income, $8.77 per hour); and Cooper, 167 B.R. at 969 (court accepted 
as proof of continuing financial hardship the fact that neither Lloyd nor Tamara Cooper 
expected an increase in their income in the foreseeable future). 

But see In re Raymond, 169 B.R. 67 (Bankr. W.D. Wash. 1994), in which the Bankruptcy 
Court for the Western District of Washington refused to consider Leroy Raymond’s 
inability to use his education as he had hoped in determining whether his student loan 
debts were dischargeable. Raymond had petitioned for discharge because he was unem- 
ployed and had failed to secure employment in the field in which he was educated. 
However, he had failed to prove that he could not secure any employment in a related 
field, or even in any field for which he was qualified. Id. at 69-71. 

1998. See, e.g., Lindberg, 170 B.R. at 465 (Glenn Lindberg was the sole supporter of 
his six-member family). 

1999. Mathews, 166 B.R. at 945 (citing Brunner, 46 B.R. at 754-55). The Mathews 
court noted, ‘“‘Absent a personal disability, illness that makes working difficult or 
impossible, or dependents, courts generally believe debtors are armed with sufficient 
capabilities to earn their way out of whatever hole they dug with student debt.’’ Id. at 
945. 

2000. See, e.g., Lindberg, 170 B.R. at 465 (debtors proved their good faith by making 
sporadic payments on their loans); and Cooper, 167 B.R. at 969 (debtors proved their 
good faith by initially filing for bankruptcy under Chapter 13, in which student loans 
are nondischargeable). 

But see Raymond, 169 B.R. at 70 (no good faith where debtor made only ‘‘minimal 
efforts’ to repay his student loans, especially since he made no payments during half of 
the time he actually was employed); McLeod, 176 B.R. at 457, 458 (no good faith where 
debtor offered only ‘‘vague testimony’’ as to her efforts to repay the loan); and Mathews, 
166 B.R. at 945-46 (no good faith where debtor had been negligent or irresponsible in 
conducting her financial affairs). 

2001. Stebbins-Hopf, 176 B.R. at 786-87 (citing Roberson, 999 F.2d at 1136). The court 
concluded that Stebbins-Hopf had failed the good faith prong because she caused her 
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In contrast to the Johnson test, the Brunner test does not rely on a 
‘‘snapshot’’ of the debtor’s finances at the time of the bankruptcy filing, 
but rather, considers the likelihood that this condition will improve in 
the near future. Moreover, the Brunner test uses its ‘‘good faith’’ 
criterion to determine whether the debtor has filed for bankruptcy 
primarily to avoid paying student loan debts. The Brunner test also 
eliminates the need for the nebulous ‘‘policy test’’ of Johnson. Thus, 
it appears that the Brunner test might provide a more straightforward 
and consistent approach to the issue of nondischargeability. 

However, In re Cheesman” and In re Sands,” taken together, 
illustrate that, although some courts characterize the application of the 
Brunner test as fairly mechanical,?™ in reality, the Brunner test, like 
the Johnson test, may be just one more method of achieving results in 
line with the emotional appeal of an individual debtor’s situation. In 
Cheesman, the court approved the dischargeability of Dallas and Margaret 
Cheesman’s student loan debt, finding that they had met their burden 
of proof under all three parts of the Brunner test. The court reached 
this result despite the fact that the Cheesmans had failed to prove that 
they had maximized their income as required under the first prong of 
Brunner. In Sands, in contrast, William Sands had failed the first two 
parts of the Brunner test, and thus, the court ruled that his student 
loan debt was not dischargeable in bankruptcy. However, because Sands 
had passed the good faith test, the court granted him a one-year 
repayment deferment. The different results cannot be explained by 
examining the results of a mechanical application of the Brunner test. 
Rather, the cases indicate that the elements of Brunner, like the elements 
of Johnson, can be manipulated to achieve a desired result. 

The Cheesmans satisfied the first part of Brunner by proving that 
their monthly expenses of almost $1600 exceeded their monthly income 
by almost $400.2 Furthermore, their annual income exceeded the 
federal government’s policy guidelines for a family of four by only 
$1700.2° Thus, the family already was subsisting at a ‘‘minimal stan- 





own financial problems by choosing to provide financial assistance to family members 
who were not her dependents. Id. at 788. 

But in O’Brien, the debtor proved her good faith by her attempts to secure and retain 
employment despite her incurable chronic fatigue syndrome. 165 B.R. at 459-60. The 
O’Brien court noted, ‘‘The issue is whether the circumstances which led to her unem- 
ployment were beyond her control or whether debtor willfully or negligently caused 
unemployment which resulted in her inability to pay her student loans.’’ Id. at 460. 

2002. 25 F.3d 356 (6th Cir. 1994), cert. denied, 115 S. Ct. 731 (1995). 

2003. 166 B.R. 299 (Bankr. W.D. Mich. 1994). 

2004. See, e.g., Mathews, 166 B.R. at 944 (‘‘The Brunner test should be applied in 
the order given . .. . Only if the debtor meets the first prong should the court inquire 
into the second, and only if the debtor then meets the second should the court consider 
the third.’’); and Stebbins-Hopf, 176 B.R. at 786 (The first prong of Brunner “‘is a 
threshold matter which must be met before the Court examines the next two prongs.”’). 

2005. Cheesman, 25 F.3d at 358, 360. 

2006. Id. at 359. 
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dard of living.’’°°” The court verified the Cheesmans’ expenses as 
necessary, and noted that, although Dallas could have increased his 
income by seeking more lucrative employment, the court found it 
admirable that he had ‘‘chose[n] to work in worthwhile, albeit low- 
paying, professions. ’’2° 

The Cheesmans satisfied the second part of the Brunner test because 
they proved that there was no indication that their financial situation 
would improve in the foreseeable future. Dallas testified that he was 
hoping for a promotion at his current job, but that there was no 
guarantee that he would get either the promotion or a raise. Margaret 
actively was seeking work, but at most, was qualified to be a teacher’s 
aide, a position that paid only minimal wages.” 

Finally, the Cheesmans satisfied the good faith aspect of the Brunner 
test. They nad made some payments on their loans before filing for 
bankruptcy. Further, the court found ‘‘no indication that they were 
attempting to abuse the student loan system by having their loans 
forgiven before embarking on lucrative careers in the private sector.’’?°° 
Thus, the court ruled that their loans were dischargeable.?° 

In Sands, however, William Sands failed the first part of Brunner. 
First, he did not provide the court with enough information to prove 
that his expenses exceeded his income. Nevertheless, the court esti- 
mated Sands’ budget, and calculated that his annual income exceeded 
the poverty threshold for a family of two by anywhere between $1300 
and $1900. Thus, when compared against the Cheesmans’ situation, 
Sands likely also was subsisting at a minimal level.?°'? The court also 
calculated Sands’ minimum expenses, and determined that they ex- 
ceeded his income.”°!? However, the court could not determine whether 
Sands had maximized his income. Sands was well-educated, a skilled 
computer-user, and had experience as a salesman. Nevertheless, he did 
not ‘‘consistently and diligently’ look for work. In fact, the court could 
find no reason to explain Sands’ ‘‘almost complete failure’’ even to 
look for work for the two years preceding his bankruptcy filing.?°"* 





2007. Id. at 360. 

2008. Id. The court distinguished the Cheesmans’ choice to work in social-service 
oriented positions from other debtors’ choices to remain under-employed to secure 
discharge of their student loan debts, only to move on to more lucrative careers in the 
private sector after the discharge. 

2009. Id. 

2010. Id. 

2011. Id. However, the court did stay a final decision on dischargeability for 18 months 
to determine whether the Cheesmans’ financial situation improved or whether the cir- 
cumstances creating the undue hardship remained. Id. at 360-61 (citing 11 U.S.C. § 
105(a) (1994), which allows the bankruptcy court to stay an order if ‘‘appropriate to 
carry out the provisions of [the Bankruptcy Code]’’). 

2012. Sands, 166 B.R. at 307-08. 

2013. Id. at 308. 

2014. Id. at 309-10. 
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The court then addressed the second prong of the Brunner test, and 
found that Sands had failed to sustain his burden of proof. Sands 
testified that he was disabled, and that his disability presented the 
‘additional, exceptional circumstances’ necessary to discharge his 
student loan debt. However, the court refused to accept Sands’ uncor- 
roborated assertions that the six surgeries he underwent for various 
minor medical infirmities, his ulcer, and some eye problems constituted 
medical problems that ‘‘will continue unabated into the future.’’?°*5 To 
determine whether Sands’ conditions were permanent would transform 
the second part of the Brunner test into an impermissible exercise in 
‘‘crystal gazing.’ Thus, the court ruled that Sands’ loan was not 
dischargeable, because he failed the first two parts of the Brunner test. 

Nevertheless, the court then addressed the good faith part of the 
Brunner test, which Sands passed. The court examined Sands’ efforts 
to repay his student loans, his efforts to negotiate repayment deferments 
with the lender, and the timing of his bankruptcy filing. First, although 
Sands made no payments on his loans since graduating, he had not 
earned enough income to make the payments. Second, he had made 
some attempts to defer, rather than to discharge, his loans. Finally, he 
filed for bankruptcy more than two and a half years after completing 
his education, thus distinguishing his case from cases in which debtors 
filed for bankruptcy within one year of graduating.” The court used 
this good faith factor to mitigate the harshness of its ruling that Sands’ 
loan was nondischargeable. The court determined that it could use its 
equitable powers to fashion an ‘‘interesting remedy,’’?°* and ordered 
the lender to grant Sands a one-year repayment deferment. The court 
believed that this would give Sands and his wife additional time to 
find work, and would give Sands time to recover “‘his financial and 
physical health.’’2°19 

Thus, these cases indicate that if a court wants to find a loan 
dischargeable, as in Cheesman,””° the court can characterize favorably 
certain facts, such as the Cheesmans’ decision to work in low-paying 
social-service professions to the detriment of their creditors. On the 
other hand, even when a court cannot escape a finding of nondis- 





2015. Id. at 310-11. 

2016. Id. at 311 (citing John E. Green Plumbing & Heating Co. v. Turner Constr. Co., 
742 F.2d 965, 968 (6th Cir. 1984), cert. denied, 471 U.S. 1102, 105 S. Ct. 2328 (1985) 
(damage awards may not be based on speculation or conjecture)). 

2017. Id. at 311-12. 

2018. Id. at 312-13 (citing United States v. Hemmen, 7 B.R. 63, 67 (Bankr. N.D. Ala. 


1980); and Georgia Higher Educ. Assistance Corp. v. Densmore, 8 B.R. 308, 309 (Bankr. 
N.D. Ga. 1979)). 

2019. Id. at 313. 

2020. The court commented, ‘‘[T]his [case] is probably as problematic a case as the 
Court has had,’’ because the Cheesmans were ‘‘in a downward spiral and will continue 
to go deeper in debt’’ without the discharge. Cheesman, 25 F.3d at 359. Obviously, the 
court’s sympathies were with this family. 

2021. Id. at 360. 
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chargeability, as in Sands, it may use other factors, such as the debtor’s 
good faith, to mitigate the harshness of its ruling of nondischargeability 
by adjusting the remedy granted to the lender.” 


c. Priority of Student Loans under Chapter 13 Bankruptcy 


Chapter 13 bankruptcy allows a consumer with relatively small debts 
to obtain a discharge in bankruptcy after repaying debts with disposable 
income for three to five years under a confirmed plan of reorganization. 
The debtor remains in possession of personal property and real estate 
during the bankruptcy, and all creditor actions automatically are 
stayed.?2 Chapter 13 is a ‘‘milder’’ form of bankruptcy than Chapter 
7, and certain debts, including student loans, are treated as nondis- 
chargeable. Consequently, Chapter 13 discharge plans raise issues of 
whether nondischargeable student loans can be given priority in any 
repayment plan. The courts agree that any such plan must be evaluated 
for fairness in its treatment of all creditors, including student loan 
creditors, but disagree on the method of evaluating a plan’s fairness. 

In In re Sperna,?°* Frank and Kristine Sperna and Mark and Elisa 
Lucas had submitted Chapter 13 debt repayment plans under which 
they proposed to pay their nondischargeable student loans completely, 
and then distribute the remainder of their assets among their other 
unsecured creditors.?°> The Chapter 13 trustee challenged both plans 
on the grounds that they unfairly discriminated against the claims of 
the unsecured creditors.?°* 

The Bankruptcy Appellate Panel of the Ninth Circuit first noted that 
the term ‘‘discriminate unfairly’ in the bankruptcy statute implied that 
some discrimination among creditors is allowed when creating a bank- 
ruptcy debt discharge plan.”°?”? However, the court stated that any such 
discrimination must be fair, and then addressed the test that some 
federal courts have used for evaluating a plan’s fairness: 





2022. Sands, 166 B.R. at 313-14. 

2023. In re Groves, 39 F.3d 212 (8th Cir. 1994) (citing 11 U.S.C. §§ 1301(a), 1306(b), 
1322(c) (1994)). 

2024. 173 B.R. 654 (Bankr. 9th Cir. 1994). 

2025. Id. at 656. The Spernas’ plan would have paid 100% of their student loans, but 
only 1.4% of their other unsecured debts. The Lucases’ plan also would have paid 100% 
of their student loans, and approximately 12.21% of their remaining unsecured debt. Id. 
at 657. 

2026. Id. (citing 11 U.S.C. § 1322(b)(1) (1994)). 

2027. Id. at 658. For example, the fact that Congress classified some claims as 
‘‘unsecured”’ and others as ‘‘secured’’ set up a system of priorities for debt repayment. 

See also McCullough v. Brown, 162 B.R. 506, 508-09 (N.D. Ill. 1993). Because § 
1322(b)(1) allows for separate classification of claims, ‘‘no taint automatically attaches to 
a Chapter 13 plan merely because it creates a differentiation in treatment among classes 
of unsecured claims—just because it ‘discriminate[s] against’ one or more classes in the 
nonpejorative sense of the word ‘discriminate.’ Instead, the statutory prohibition is limited 
to plans that ‘discriminate unfairly.’’’ 
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(1) whether the discrimination has a reasonable basis; (2) whether 
the debtor can carry out a plan without the discrimination; (3) 
whether the discrimination is proposed in good faith; and (4) 
whether the degree of discrimination is directly related to the basis 
or rationale for the discrimination.”°”* 


The bankruptcy appellate panel determined that the record did not 
provide enough information to evaluate the plans under this test, but 
the court did provide some guidance for the lower courts in assessing 
the plans under this test on remand. First, nondischargeability by itself 
is not a reasonable basis for discrimination, because any ‘‘reasonable 
basis’’ must advance the purposes of Chapter 13. Bankruptcy gives 
debtors a ‘‘fresh start,’’ by allowing debtors to protect their assets while 
curing their debts, but does not guarantee that a debtor will emerge 
from bankruptcy free from all debt. Thus, the debtors did not have the 
right to submit a plan to satisfy in bankruptcy all of their debts that 
might survive bankruptcy.?° Second, the debtors must prove that 
without this discrimination they could not perform their repayment 
plans.?°°° Third, the debtors must evidence good faith in proposing 
their plans, which the court determined meant that the plans must 
‘‘further[] the goals of the debtor, satisf[y] the purposes behind Chapter 
13 and ... not require any creditor or group of creditors to bear an 
unreasonable burden.’’°* Finally, the debtors must prove that the basis 
for the discrimination demands the degree of differential treatment 
proposed. In other words, the debtors must prove that the discrimina- 
tion is necessary to effectuate their debt-curing plans.?%? With this as 
guidance for the bankruptcy court, the bankruptcy appellate panel 
reversed and remanded for further evaluation. 

In re Eiland?°** presents another approach to evaluating the fairness 
of a Chapter 13 discharge plan. The Bankruptcy Court for the Northern 
District of Illinois refused to approve a Chapter 13 discharge plan in 
which Robin and Lori Eiland attempted first to pay 100% of their $4000 





2028. Sperna, 173 B.R. at 658 (citing In re Wolff, 22 B.R. 510, 512 (Bankr. 9th Cir. 
1982)). This test, originally articulated in In re Kovich, 4 B.R. 403, 407 (Bankr. W.D. 
Mich. 1980), also is referred to as the ‘‘Leser Standard.’’ See In re Leser, 939 F.2d 669, 
672 (8th Cir. 1991) (Chapter 13 bankruptcy plan provided for preferential treatment of 
unsecured claims for child support arrearages). 

2029. Sperna, 173 B.R. at 658-59. 

See also Groves, 39 F.3d at 215 (court disapproved bankrupt debtors’ plans to repay 
student loan debts in full but only 10-40% of other unsecured debt, because Chapter 13 
does not guarantee the bankrupt a complete ‘‘fresh start,’’ free from all debt); and In re 
Eiland, 170 B.R. 370, 380 (Bankr. N.D. Ill. 1994) (‘‘To allow debtors to obtain a more 
valuable ‘fresh start’ than Congress permitted by preferring student loan creditors would 
be giving debtors what was taken away by [11 U.S.C.] § 523(a)(8).”’). 

2030. Sperna, 173 B.R. at 659-60. 

2031. Id. at 660 (referring to Wolff). 

2032. Id. 

2033. 170 B.R. 370 (Bankr. N.D. Ill. 1994). 





622 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 3 


student loan, and then to pay their remaining $1500 debt to their only 
other unsecured creditor. Although both creditors would be fully paid 
under the Eilands’ plan, the court was suspicious of the arrangement. 
The court commented, ‘‘Most Chapter 13 confirmed plans fail to [be] 
complete. Unsecured creditors scheduled to be paid at the plan end do 
not get paid in such cases. . . . Should debtors stop payments after the 
student loans are paid off, the other unsecured creditors will get 
nothing.’’?°4 

The Eiland court first noted that student loans are not given priority 
status in the Bankruptcy Code.?> Classifying student loans separately 
from other loans, as the Eilands did, gives student loans ‘‘what amounts 
to a form of priority’’ to which the loans are not entitled.?°°* ‘‘For this 
reason alone, the [Eilands’] Plan is not confirmable.’’?°’ 

The court then addressed the standards the Eilands would have to 
meet in filing an amended plan. Any such plan would be evaluated to 
determine whether it discriminated unfairly among unsecured creditors. 
The court discussed various approaches to evaluating the fairness of a 
discharge plan, including the four-part test used in Sperna,”°** a test 
that considers the ‘‘legitimate interest of the debtor,’’?°°° and a test that 
considers the ‘‘correlative benefit to creditors.’’?°° The court found fault 
with each of these specific approaches, but did agree with the intent 
of the ‘‘correlative benefit to the creditor’’ test, and developed its own 
approach, which requires the debtors ‘‘to demonstrate fairness from the 


creditor’s perspective.’’?°** The court noted that it did not have the 
foresight to anticipate all circumstances that may demonstrate fairness, 
and consequently, determined that a ‘‘fact-driven’’ analysis would be 
required to evaluate the Eilands’ amended plan.” Finally, the court 





2034. Id. at 372. 

2035. Id. at 372-73 (citing 11 U.S.C. § 507 (1994)). 

2036. Id. at 373. 

2037. Id. 

2038. Id. at 374-75. 

2039. Id. at 374 (citing In re Lawson, 93 B.R. 979, 984 (Bankr. N.D. Ill. 1988)). 

2040. Id. at 375 (citing McCullough v. Brown, 162 B.R. 507 (N.D. Ill. 1993)). The 
McCullough court rejected as faulty the four-part Leser Standard used in Sperna ‘‘because 
it simply explains a result rather than explaining why the result is reached.’’ Eiland, 
170 B.R. at 376 (citing McCullough, 162 B.R. at 507). 

The McCullough court found that the first prong of the Leser test, which contains a 
‘‘reasonable basis for discrimination’’ standard, allows the court to wield ‘‘unchecked 
discretion’’ to implement a judge’s personal preferences. The court dismissed the second 
prong as meaningless, because a debtor almost always could design a plan that does not 
discriminate among unsecured creditors. The court also rejected as unnecessary the third 
prong, which requires good faith, finding that the Bankruptcy Code itself requires the 
debtor to prove good faith before a bankruptcy plan can be confirmed. Moreover, the 
court believed that any inquiry into ‘‘good faith’’ in such a context would be ‘‘largely 
circular.’’ See Eiland, 170 B.R. at 376 (citing McCullough, 162 B.R. at 507, 510). 

2041. Eiland, 170 B.R. at 378. 

2042. Id. 
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listed seven factors, synthesized from prior cases, that might be relevant 
to such an analysis: 


(1) Whether the proposed Amended Plan will in fact harm or 
delay the other unsecured creditors if it does or does not complete. 
(2) Whether early payment of loans is required to enable debtor 
to complete school. 

(3) When the last payment is due under the loan agreement, and 
whether that date falls after the plan is to complete. 

(4) Whether any arrearages exist. 

(5) Whether payments have been accelerated pursuant to the loan 
agreement before the bankruptcy petition was filed. 

(6) Whether or not the proposed 100% payment under the plan 
would accelerate payments under the loan agreement. 

(7) Whether the preferred payment of the student loans under 
the Plan is intended to cure any default.?°* 


The court then ordered the Eilands to file an amended discharge plan 
that did not discriminate unfairly among their creditors.?°* 


d. Other Issues 


If a student loan is not dischargeable, debtors may contest other 
issues related to the amount of repayment. For example, in both In re 
Ridder* and In re Branch,?* the debtors sought a determination 
regarding whether interest on a nondischargeable student loan debt 
continued to accrue after the bankruptcy petition was filed.2“’ In both 
cases, the bankruptcy courts followed a line of reasoning established 
in tax claim cases, and determined that the interest on the loans 
continued to accrue. The Ridder court noted, ‘‘Although claims for 
postpetition interest are disallowed during bankruptcy, after bankruptcy 
the holder of a nondischargeable debt may collect from the debtor 
personally.’’2°** ‘‘Postpetition interest is an integral part of the undis- 
charged debt and would itself be nondischargeable.’’*° The Branch 





2043. Id. at 378-79 (citing McCullough, 162 B.R. at 516 n.17; and In re Christophe, 
151 B.R. 475, 477 (Bankr. N.D. Ill. 1993)). 

2044. Id. at 386. 

2045. 171 B.R. 345 (Bankr. W.D. Wis. 1994). 

2046. 175 B.R. 732 (Bankr. D. Neb. 1994). 

2047. Both cases involved Chapter 13 bankruptcy. A student loan is nondischargeable 
in a Chapter 13 bankruptcy. 11 U.S.C. § 1328(a)(2) (1994) (prohibiting, among other 
things, discharge of a student loan debt as described in 11 U.S.C. § 523(a)(8)). 

2048. Ridder, 171 B.R. at 346 (emphasis added) (citing Bruning v. United States, 376 
U.S. 358, 84 S. Ct. 906 (1964) (allowing recovery of postpetition interest on nondis- 
chargeable tax claim)). 

2049. Id. at 347. 
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court came to the same conclusion using similar logic.?2° The court 
noted that Congress did not limit interest accrual to only prepetition 
interest, and added, ‘‘Any other result would create a windfall for a 
Chapter 13 debtor to the detriment of a creditor who holds a nondis- 
chargeable debt.’’2°5* 

In re Huber?°*? addressed the nondischargeability of sanctions awarded 
to a lending institution for the debtor’s willful and malicious conduct 
in attempting to avoid paying his student loans. The court had awarded 
the lender, Marine Midland Bank, sanctions based on Huber’s miscon- 
duct during proceedings in which Marine attempted to secure repay- 
ment of Huber’s student loans. Under the Bankruptcy Code, a debt is 
nondischargeable if it arises out of ‘‘willful and malicious injury by 
the debtor to another entity.’’°°* Huber challenged the court’s charac- 
terization of his conduct as ‘‘willful and malicious.’’ However, the 
court noted that Huber had engaged in ‘‘a scheme to harass Marine by 
running up the cost of litigation to the point where Marine [would] no 
longer find it profitable to pursue Huber for repayment of his [student] 
loans,’’2°5 and further, that Huber had ‘‘attempted to commit fraud . . . 
by making misrepresentations as to his status as a full-time student,’’ 
thereby securing deferments to which he was not entitled.2°> Thus, 
Huber’s conduct was willful and malicious, and his debt could not be 
discharged in bankruptcy. 

Educational institutions often withhold transcripts to secure repay- 
ment of an educational loan. However, in In re Joyner,?°°* the court 
ordered Stevens Institute of Technology to release Melissa Joyner’s 
transcripts after she paid the institution $300 to cover the administrative 
costs of preparing her transcript. Joyner owed Stevens over $10,000, 
and Stevens had refused to release her transcripts until the debt was 
paid. Joyner needed the transcript so that she could enroll at another 
university to complete her education. Consequently, Joyner filed for 
bankruptcy in order to discharge the debt, after which Stevens would 
have to release her transcript. The court first determined that Joyner’s 
debt was not dischargeable in bankruptcy, but then ordered Stevens to 
release the transcript. The court based its decision on the fact that 
allowing Joyner to complete her education would enable her to repay 
the loan in full in the future. Furthermore, because the court ruled that 
the loan was nondischargeable, Stevens had the full range of judicial 
remedies at its disposal should Joyner fail to repay the loan after she 





2050. Branch, 175 B.R. at 733-34 (citing Bruning and Hanna v. United States, 872 
F.2d 829 (8th Cir. 1989) (interest accruing on nondischargeable tax obligation is an 
integral part of underlying tax claim, and thus, also is nondischargeable)). 

2051. Id. at 735. 

2052. 171 B.R. 740 (Bankr. W.D.N.Y. 1994). 

2053. 11 U.S.C. § 523(a)(6) (1994). 

2054. Huber, 171 B.R. at 745. 

2055. Id. 

2056. 171 B.R. 759 (Bankr. E.D. Pa. 1994). 
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completed her education.”°” Thus, although the court’s decision re- 
quired the lender to release the only real hold it had over Joyner, the 
court still fully protected the lender by ensuring that it could collect 
on the debt after Joyner completed her education. 


6. Service Commitments 


The federal government offers a variety of programs to help finance 
college education. Some of these programs provide tuition money to a 
student in exchange for a service commitment for a period of years. 
Such agreements create a contract between the government and the 
individual. When one party to the contract fails to perform, the other 
may seek redress in the courts. Because these programs are created by 
statute, courts interpret the obligations of the parties based on the 
statutory language, and refuse to apply common law contract principles 
or other, more general laws.?°* 

In a case involving the New GI Bill, Harvey v. Brown,”°* James 
Harvey appealed a decision of the Board of Veterans’ Appeals (BVA) 
denying him eligibility for educational assistance benefits under the 
‘‘All Volunteer Force Educational Assistance Program.’’?*° Harvey had 
enlisted in the United States Army for four years, hoping to earn 
enough service credit to be eligible for one year of loan forgiveness? 
and up to $10,800 over three years for his future college education 
under the New GI Bill Program.?°*? Upon enlisting, Harvey signed 
various forms, including a Form DD 2366, which provided, in part, 
that an enlistee needed to complete particular terms of service in order 
to be eligible for various benefits under the New GI Bill. In addition, 
attached to the form was a handwritten statement indicating Harvey’s 
understanding that service credit for the loan forgiveness program could 
not run concurrently with the service credit for the New GI Bill 
program. ?°6 

After he had served almost a year, the Army wrote to Harvey to tell 
him that the New GI Bill service requirements listed on the DD 2366 
were incorrect regarding the loan forgiveness programs, and listed his 
correct options.?°** Harvey then requested separation from the Army 





2057. Id. at 761-62. 

2058. See, e.g., In re Rice, 171 B.R. 989 (Bankr. N.D. Ohio 1994) (holding that discharge 
in bankruptcy of loans incurred under the Health Education Assistance Loan (HEAL) 
Program was governed by HEAL statutory requirements, and not by general bankruptcy 
law). 

2059. 6 Vet. App. 416 (1994). 

2060. Id. at 417. 

2061. Harvey had attended one year of college before enlisting, and had accrued some 
education-related debt. Id. at 419. 

2062. Id. 

2063. Id. at 418-19. 

2064. What is significant is the fact that the correct options were identical to the 
options on the amended DD 2366 that Harvey had signed. Id. at 419. 





626 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 3 


based on what he believed was a ‘‘defective enlistment,’’ charging that 
he enlisted only in exchange for certain promised benefits, which he 
would not be receiving.?°* The Army released Harvey from service after 
two years and one month of active duty.” 

Approximately three years later, Harvey applied for his educational 
benefits, which the Veterans’ Administration denied because Harvey 
had not completed enough service to be eligible for the program.?°° 
The BVA also denied his appeal. Harvey then asked the Court of 
Veterans Appeals to reverse the BVA’s decision and declare him eligible 
for his educational benefits because he was not informed prior to 
discharge that he would be ineligible for the benefits. 

In affirming the BVA’s denial of benefits, the court first noted that 
the statutory language was ‘‘clear and unambiguous on its face.’’ Since 
Harvey had not completed thirty months of service, he was not eligible 
for any benefits. Nevertheless, the court addressed Harvey’s conten- 
tion that he was not informed that he would lose all of his benefits by 
separating early. The court characterized this argument as an equitable 
estoppel claim, however, and followed precedent in determining that 
estoppel could not be used to force the government to grant Harvey 
benefits to which he was not entitled under the statutory regime.”°® 
Thus, the court held that, even if the Army and the Veterans’ Admin- 
istration had obligations to give Harvey accurate information regarding 


his educational benefits, ‘‘the remedy for breach of such an alleged 
obligation cannot involve payment of benefits where the statutory 
eligibility requirements for those benefits are not met.’’?°7° The court 
denied Harvey all of his benefits, and noted that any other equitable 


appeals for relief must be addressed to the Secretary of Veterans’ 
Affairs .2°71 





2065. Id. 

2066. Id. at 420. 

2067. Id. Harvey needed to complete at least 30 months of his four-year obligation to 
be eligible for partial benefits, but had completed only 25 months. 

2068. Id. at 422 (citing Gardner v. Derwinski, 1 Vet. App. 584, 587 (1991), aff'd, 5 
F.3d 1456 (Fed. Cir. 1993); and Kelley v. Derwinski, 3 Vet. App. 171, 172 {1992)). 

2069. Id. at 422-23. See, e.g., Lozano v. Derwinski, 1 Vet. App. 184, 185 (1991) (‘‘A 
clerical error cannot be relied upon to invoke an estoppel against the United States for 
money payments.’’). See also Office of Personnel Mgt. v. Richmond, 496 U.S. 414, 416- 
17, 110 S. Ct. 2465, 2467 (1990), in which the Supreme Court held that a federal pension 
could not be granted to a former federal employee who became ineligible after relying 
on erroneous information provided by the Office of Personnel management. The Court 
noted that, under the Appropriations Clause of the Constitution, payments of money 
from the Federal Treasury are limited to those authorized by a statute, and that the 
relevant statute excluded the pensioner’s claims. Id. at 424, 100 S. Ct. at 2471. 

2070. Harvey, 6 Vet. App. at 424. 

2071. Id. at 424-25. Specifically, Harvey sought a refund of $1,200 that had been 
deducted over the first twelve months of his enlistment, and which was nonrefundable, 
pursuant to the terms on the form DD 2236. The Secretary of Veterans’ Affairs does have 
the authority to ‘‘provide such relief ... as the Secretary determines equitable.’’ Id. at 
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Another significant series of cases addressing service commitments 
in exchange for a government-financed education involves the National 
Health Service Corps (NHSC) scholarship program.”°”? In 1994, many 
cases addressed the ability of the government to pursue treble damages 
claims against doctors who took advantage of a government-financed 
education but failed to fulfill their statutory obligations to provide 
medical services to high-needs areas. 

In United States v. Vanhorn,”°”? Dr. Barbara Vanhorn challenged a 
determination by the District Court for the District of Maryland that 
she had not fulfilled the terms of her NHSC scholarship agreement. 
Vanhorn had received three one-year NHSC scholarships, totalling 
$26,582, to fund her medical education at Howard University College 
of Medicine. Upon her graduation, she requested and received a three- 
year deferment in her service obligation in order to complete a family 
practice residency. Vanhorn then applied to serve her NHSC obligation 
at the Howard University Family Health Center. Due to a budget 
shortage at the clinic, however, Vanhorn had to work without pay, and 
after six weeks at the clinic she terminated her employment. She then 
conferred with her NHSC advisor, who apparently told Vanhorn that 
she probably could stay in private practice in the same area, but that 
she would need written approval from the Secretary of Health and 
Human Services (HHS). Vanhorn never sought such approval, and six 
months after she set up her own practice in the same area, received 
notification from HHS that she was in default on her obligation. Vanhorn 
disregarded this notice.?°” 

One year later, in 1985, HHS notified Vanhorn that she owed the 
government a debt of three times the scholarship award plus interest. 
At her request, HHS reviewed Vanhorn’s file and reconfirmed its initial 
determination. However, HHS offered her another chance to complete 
her three-year service commitment in Amarillo, Texas. Vanhorn never 
reported to the assigned facility, and again, HHS placed her in default 
status. Vanhorn and HHS entered into a similar agreement in 1988, but 
again Vanhorn failed to report to the assigned facility, and HHS con- 
sequently placed her in default. Finally, the government filed suit for 
damages totalling almost $184,000.7°5 

The district court entered judgment as a matter of law for the United 
States, and the Court of Appeals for the Fourth Circuit affirmed.”°”* 
Vanhorn argued that the district court erred in not applying ordinary 
contract defenses of substantial compliance, estoppel, and economic 





425 (citing Schleis v. Principi, 3 Vet. App. 415, 418 (1992); Suttman v. Brown, 5 Vet. 
App. 127, 138 (1993); Kelley, 3 Vet. App. at 173; and Darrow v. Derwinski, 2 Vet. App. 
303, 306 (1992)). 

2072. See 42 U.S.C. §§ 2541 - 254q (1988). 

2073. 20 F.3d 104 (4th Cir. 1994). 

2074. Id. at 106-09. 

2075. Id. at 109. 

2076. Id. at 109-10. 
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duress to excuse her noncompliance. However, the Fourth Circuit 
determined that the agreement was covered by statute, so ordinary 
contract principles did not apply.?°”? The government was entitled to 
judgment because it proved the existence of the agreement, and proved 
that Vanhorn had not performed her obligation, which is all it was 
required to do.?°78 

The court addressed Vanhorn’s contention that a judgment of almost 
$184,000 based on only $26,500 in loans was unconscionable. However, 
the court determined that the district court properly calculated the 
damages, pursuant to statute, and further, that Vanhorn was reminded 
of the escalating penalties and was given two additional opportunities 
to satisfy her obligation through service.” 

Vanhorn further asserted that she should be given credit for services 
she did render for six weeks at the Howard Clinic. The Fourth Circuit 
first noted a split among the federal courts on the issue of a partial 
service credit. However, the court did not decide the issue in Vanhorn’s 
case because she failed to raise the issue in district court.?®° 

Finally, the court concluded by recognizing that Vanhorn did serve 
an underserved population in her private practice. However, because 
of the statutory nature of the program, and because the Secretary must 
be able to retain control over the program to ensure that the govern- 
ment’s objectives are met, an individual scholarship recipient cannot 
unilaterally design her own program.?°*: Vanhorn did not seek or receive 





2077. Id. at 110 (citing United States v. Becker, 995 F.2d 779, 783 (7th Cir. 1993); 
United States v. Arron, 954 F.2d 249, 251 (5th Cir. 1992); United States v. Citrin, 972 
F.2d 1044, 1049 (9th Cir. 1992); United States v. Melendez, 944 F.2d 216, 219 (5th Cir. 
1991); United States v. Hatcher, 922 F.2d 1402, 1406 (9th Cir. 1991); Rendleman v. 
Bowen, 860 F.2d 1537, 1542 (9th Cir. 1988); and United States v. Bills, 822 F.2d 373, 
377 (3d Cir. 1987)) Vanhorn could cite no applicable authority to the contrary. Id. at 
111. 

See also United States v. Williams, 864 F. Supp. 305 (E.D.N.Y. 1994), in which the 
district court held that the statute governed the interpretation of the parties’ rights under 
NHSC, and thus, the defenses of breach of the covenant of good faith and impossibility 
of performance were not material to the dispute over the scholar’s default. 

2078. Vanhorn, 20 F.3d at 111. 

2079. Id. at 113. 

2080. Id. at 113-14. 

2081. See also Rendleman v. Shalala, 864 F. Supp. 1007 (D. Or. 1994). In Rendleman, 
Dr. Neal Rendleman sought a declaration that he was not in default of his NHSC service 
obligation. Instead of fulfilling his assigned obligation in Alabama, Rendleman opened 
a clinic in Portland, Oregon. The area was not designated a Health Professional Shortage 
Area (HPSA) when he opened his practice, but NHSC eventually did give that designation 
to the area. Id. at 1008-09. 

The Secretary of HHS declined to waive Rendleman’s service obligation even though 
he eventually did serve an underserved area. The Secretary found that he did not meet 
the ‘‘hardship” or ‘‘impossibility’’ criteria that would allow such a waiver. HHS then 
declared Rendleman in default, and filed an action for treble damages. The Court of 
Appeals for the Ninth Circuit declined to disturb the Secretary’s determination, and 


awarded the government the requested damages. Id. at 1009 (citing Rendleman v. Shalala, 
21 F.3d 957 (9th Cir. 1994)). 
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approval for her actions, and breached every service agreement she had 
signed. Thus, the court found her liable for the statutorily determined 
damages.?°? 

Similarly, in United States v. McManus,”°** Dr. Keith McManus failed 
to perform his required service in exchange for an NHSC scholarship. 
After receiving almost $31,000 in funding for four years of medical 
school, McManus requested placement in either North or South Carolina 
through an NHSC regional office. The NHSC regional office informed 
McManus that all placements were made from the national Health 
Manpower Shortage Area (HMSA) Placement Opportunity List (HPOL). 
The NHSC sent McManus a Site Selection Questionnaire (SSQ), through 
which McManus would be matched with a listing on the HPOL. 
McManus failed to return his SSQ, and thus, was assigned on a random 
basis according to NHSC needs to a site in South Dakota. McManus 
failed to report to the site and was placed in default status.2°* The 
government then filed suit for over $185,000 in damages.?7° As in 
Vanhorn, the District Court for the Middle District of North Carolina 
granted the government’s motion for judgment as a matter of law, 
refusing to consider McManus’ defenses of wrongful inducement and 
estoppel.?°% 

The district court did address McManus’ claim that the HHS Secretary 
acted contrary to law in limiting McManus’ placement opportunities to 
only those locations on the HPOL.?°°7 McManus contended that, by 
forcing him into a placement from the HPOL, the government breached 
its contract with him.?* The court noted that the determination of 
whether HHS breached its contract with McManus lay in the answer 
to the question of whether the Secretary’s action in compiling the HPOL 
complied with the statutory guidelines of the NHSC scholarship pro- 
gram. Granting ‘‘great deference’’ to the Secretary’s interpretation of 
the statutes authorizing the program, the court determined that the 
Secretary did not act arbitrarily, capriciously, or otherwise not in 
accordance with law,?® because the design of the program was based 
on the needs of the HHS at the time.? Furthermore, the court noted 
that Congress implicitly approved the HPOL in an appropriations report 





2082. Vanhorn, 20 F.3d at 114. 

2083. 846 F. Supp. 1283 (M.D.N.C. 1994). 

2084. Id. at 1285-86. 

2085. Id. at 1286. 

2086. Id. McManus had asserted that ‘‘someone’’ responding to his call to the NHSC 
“*800’’ number told him that he could practice in the Carolinas, and that was why he 
applied for the program in the first place. Id. at 1286 n.3. 

2087. The HPOL is not derived from any statutory or regulatory authority. Id. at 1288 
n.7. Rather, it represents an attempt by the Secretary to determine the areas with the 
greatest need for medical services. Id. at 1288. 

2088. Id. at 1289. 

2089. Id. at 1290 (citing Environmental Protection Agency v. National Crushed Stone 
Ass’n, 449 U.S. 64, 83, 101 S. Ct. 295, 307 (1980)). 

2090. Id. at 1293. 
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in which Congress stated that it ‘‘was clearly not the intent of Congress 
either to grant scholarship recipients the absolute right to choose their 
assignment area or to restrain the Secretary’s use of the HPOL in making 
private placements.’’?°*: In fact, the congressional committee ‘‘ap- 
plauded the use of the HPOL to meet the nation’s growing need for 
health care professionals in underserved areas.’’?°° 

Finally, McManus requested review of the Secretary’s decision de- 
nying him a waiver or partial waiver of either his service obligation or 
his repayment obligation. However, by statute, the Secretary could 
grant such waivers only in situations of impossibility, extreme hardship 
or unconscionability.2°* Impossibility requires a physical or mental 
disability that would make performance burdensome. Since this pro- 
vision did not apply to McManus, the only issue was whether repay- 
ment of the debt would pose an extreme hardship, causing an 
unconscionable result. After evaluating McManus’ financial situation, 
the court determined that the Secretary’s denial was not arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with 
law. Thus, the court upheld the Secretary’s decision.?™ 

Once a judgment has been entered against a defaulted NHSC scholar, 
the judgment debtor may attempt to avoid the payment of damages by 
claiming that the treble damages award is unconscionable. Such argu- 
ments rarely succeed, however, because the treble damages terms of 
the program are clear and unambiguous, and often the scholars are 
given multiple opportunities to repay the debt by fulfilling the service 
requirements.?°° 

In Matthews v. Pineo,?* for example, Dr. Mary Susan Matthews 
attempted to avoid her repayment obligations by filing for bank- 
ruptcy.2°” She brought an adversary proceeding under Chapter 7 to 
obtain discharge of the amount she owed to the NHSC for breaching 





2091. Id. 

2092. Id. 

2093. See 42 C.F.R. §§ 62.12(c),(d) (1994). 

2094. McManus, 846 F. Supp. at 1293-94. 

See also Rendleman v. Shalala, 864 F. Supp. 1007, 1009 (D. Or. 1994), in which the 
district court did not disturb the Secretary’s decision to deny Rendleman his service 
waiver, finding that he did not meet either the impossibility requirements of 42 C.F.R. 
§ 62.12(c) (1994) or the extreme hardship and unconscionability requirements of 42 
C.F.R. § 62.12(d) (1994). See supra note 2081. 

See also United States v. Williams, 864 F. Supp. 305 (E.D.N.Y. 1994), in which the 
court held that the NHSC scholar was entitled to remand to HHS for consideration of 
her request for waiver or reduction of liability, given her commitment to serving indigent 
persons and her possible lack of financial resources, based on the criteria of 42 C.F.R. 
§§ 62.12(c),(d) (1994). 

2095. See Vanhorn, 20 F.3d at 113; McManus, 846 F. Supp. at 1293-94; and Rendle- 
man, 864 F. Supp. at 1011. 

2096. 19 F.3d 121 (3d Cir. 1994), cert. denied, 115 S. Ct. 82 (1995). 


2097. The district court had awarded NHSC over $140,000, plus prejudgment interest. 
Id. at 123. 
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her service contract.7°° Such an obligation may be discharged in bank- 
ruptcy ‘‘only if nondischarge would be ‘unconscionable.’’’?° The dis- 
trict court concluded that it would be ‘‘unconscionable’’ not to discharge 
one-half of Matthews’ financial obligation. The NHSC appealed this 
decision, and the Court of Appeals for the Third Circuit reversed, 
finding that Matthews did not meet the standard of unconscionabil- 
ity .2100 

Significantly, the appellate court noted that Matthews still could 
avoid paying the liquidated damages if she would fulfill her service 
obligation. Moreover, the court noted that it would not be unconscion- 
able to require Matthews to uproot her family and move from Pennsy]l- 
vania to South Dakota to fulfill this obligation. Further, the court noted 
that, even if NHSC did not give Matthews the option of fulfilling her 
service obligation, the financial ‘‘hardships’’ she would suffer by having 
to repay the loan did not rise to the level of unconscionability. The 
district court had determined that at her ircome level, with her ex- 
penses, it would be ‘‘nearly impossible’ for Matthews to pay off her 
debt. The appellate court disagreed, however, stating that the proper 
inquiry was whether it would be unconscionable to require Matthews 
to take any available steps to increase her income or reduce her 
expenses.?1°? Since Matthews failed to satisfy this test for unconscion- 





2098. Id. at 122. 

2099. Id. (citing 42 U.S.C. § 2540(d)(3) ({1988)). By the time of the bankruptcy court’s 
decision, Matthews’ debt had risen to nearly $400,000. Id. at 123. 

2100. Id. at 122. Because Congress did not define the term, the court defined ‘‘uncon- 
scionable”’ by its ordinary usage—‘‘excessive, exorbitant,’’ ‘‘lying outside the limits of 
what is reasonable or acceptable,’’ ‘‘shockingly unfair, harsh or unjust,’’ or ‘‘outrageous.”’ 
Id. at 124 (citing WEBSTER’s THIRD NEw INTERNATIONAL DICTIONARY 2486 (1977)). 

Courts also have noted that the unconscionability standard for medical-school loans is 
higher than that for ordinary student loans, primarily because such borrowers are entering 
the very lucrative health-care profession. See In re Barrows, 182 B.R. 640, 650-52 (Bankr. 
D.N.H. 1994). In making such a distinction, ‘Congress intended to prevent [such] 
borrowers from attempting to eliminate sizeable student loan debt, paid from tax dollars, 
before commencing a highly remunerative profession.’’ Id. at 650 (citing United States 
v. Lee, 89 B.R. 250, 255 (N.D. Ga. 1987), aff'd sub nom., In re Hochman, 853 F.2d 1547 
(11th Cir. 1988)). 

2101. Matthews, 19 F.3d at 124-25. The court noted that Matthews could increase her 
income by relocating to a higher paying area or by changing her practice. Also, she 
could have lowered her standard of living, and consequently, her living expenses. 

See also United States v. Kephart, 170 B.R. 787 (W.D.N.Y. 1994), in which the District 
Court for the Western District of New York, citing Matthews, held that it would not be 
unconscionable to deny discharge in bankruptcy of the debtor’s entire $625,000 NHSC 
debt. The court noted that Dr. Phyllis Ann Kephart could have increased her income by 
seeking a higher-paying job, and further, that the NHSC had offered her the option of 
paying her debt by fulfilling her service commitment. Id. at 791-92. 

See also Barrows, 182 B.R. at 650-52, in which the Bankruptcy Court for the District 
of New Hampshire, also citing Matthews, held that it would not be unconscionable to 
deny discharge in bankruptcy of the debtor’s more than $180,000 in loans from the 
Health Education Assistance Loan (HEAL) program. Id. at 643. Comparing Dr. Joni 
Barrows’ financial situation with more onerous fact situations in which discharge was 
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ability, the appellate court held that her entire debt was nondischarge- 
able. 

The statutory nature of the service contract requirements also poses 
obstacles for the government in enforcing service obligations or in 
securing financial judgments against defaulted scholars. The govern- 
ment also must comply with its side of the agreement in order to 
enforce the scholar’s obligations. 

For example, in United States v. Jones,?*°? Dr. Marvin Jones was 
terminated from the health center at which he was fulfilling his service 
obligation. The NHSC refused to reassign him to another facility, stating 
that it had no obligation to do so after Jones was terminated from his 
position, allegedly because he refused to work unless he received a 
raise. The district court agreed with the government that Jones’ refusal 
to work constituted a breach of the NHSC agreement on his part, and 
granted summary judgment for the NHSC on the issue of Jones’ de- 
fault.2*°? The Court of Appeals for the Eleventh Circuit reversed, how- 
ever, finding that a genuine issue of material fact existed as to whether 
Jones was terminated merely because he asked for a raise or rather 
because he refused to work at the health center if he did not get a 
raise. While the latter would constitute a breach of the service agree- 
ment, the former would not.?** The government did not provide evi- 
dence that Jones was terminated because he refused to work without a 
raise, and thus, the appellate court found the district court’s grant of 
summary judgment to be inappropriate.?’® 

Finally, the government must adhere to the requirements of the 
relevant statutes of limitations. In companion cases decided the same 
day, United States v. Westerband-Garcia?** and United States v. 
TeSelle,?*”” the Court of Appeals for the Ninth Circuit addressed the 
government’s obligation to adhere to the statute of limitations require- 
ments for enforcing NHSC agreements. 

In Westerband-Garcia, the Ninth Circuit held that the NHSC schol- 
arship agreement was a contract, and as such, was subject to the six- 
year statute of limitations applicable to the government’s right to recover 
in contract.?* Dr. Hector Westerband-Garcia sought review of the 





denied, the court concluded that Barrows’ financial situation was stable and likely would 
continue to improve, thus making repayment possible without imposing an outrageous 
or excessive burden on Barrows. Id. at 652. 

2102. 29 F.3d 1549 (11th Cir. 1994). 

2103. Id. at 1550. 

2104. Id. at 1552. At oral argument, the government conceded that asking for a raise 
would not have violated the NHSC agreement. Id. 

2105. Id. at 1554. 

2106. 35 F.3d 418 (9th Cir. 1994) (as amended on denial of rehearing and rejection of 
suggestion for rehearing en banc). 

2107. 34 F.3d 909 (9th Cir. 1994). 

2108. Westerband-Garcia, 35 F.3d at 420 (citing 28 U.S.C. § 2415(a) (1994). The statute 
of limitations begins to run when the government’s right of action accrues. 
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district court’s decision granting the NHSC damages for his failure to 
satisfy his NHSC service obligation. In January of 1984, the government 
notified Westerband-Garcia that he had until January of 1985 to pay 
his debt.2*°° Westerband-Garcia did not pay, and in March of 1992 the 
government filed its first complaint against him.?**° Westerband-Garcia 
moved for summary judgment, claiming that the government had failed 
to file within the six-year statute of limitations provided by 28 U.S.C. 
section 2415(a). The district court refused the request, finding that no 
statute of limitations barred the action. The court granted summary 
judgment for the government, and Westerband-Garcia appealed. 

The Ninth Circuit affirmed, but for reasons different than those 
articulated by the district court. The appellate court agreed with Wes- 
terband-Garcia that the six-year statute of limitations applied to the 
action.?""" However, the court then noted that the six years began 
running when the government’s right of action accrued, which was the 
date on which the damages to be paid to the government became 
due.?"#? Since the government allowed Westerband-Garcia until January 
5, 1985 to pay his debt, the government had until January 5, 1991 to 
file its claim. Furthermore, after the government’s original claims were 
dismissed, the government properly refiled its claims within one year 
of the date of the previous dismissals without prejudice. Thus, pursuant 
to the one-year savings clause in the statute of limitations, the complaint 
at issue was filed in a timely manner.?"* Because the government met 
its statutory requirements to file within the appropriate statute of 
limitations, the district court’s grant of summary judgment was af- 
firmed. 

In contrast, in TeSelle, the NHSC brought an action against Dr. Mary 
TeSelle after she failed to perform two years of her NHSC service. In 
March of 1984, NHSC notified TeSelle that she was in default and that 
she was required to pay damages within one year. She did not pay, 
and in October of 1989 NHSC filed suit to recover the debt. In September 
of 1991, the district court dismissed the case without prejudice for the 
government’s failure to prosecute. However, the clerk of the court 





The Ninth Circuit also noted that at least one district court already had applied § 
2415(a) to an action by the United States seeking repayment of NHSC scholarship funds. 
Id. at 420 n.1 (citing United States v. Avila, 687 F. Supp. 778, 783 (W.D.N.Y. 1988)). 

2109. Id. at 420. Originally, the government attempted to notify Westerband-Garcia in 
September of 1983, but because of an administrative delay, did not complete notification 
until January of 1984. The government did not penalize Westerband-Garcia for its mistake, 
and extended Westerband-Garcia’s repayment period to one year from the date of actual 
notification. 

2110. Id. Initially, the government filed its complaint in June of 1989. This complaint 
was dismissed without prejudice in July of 1990, refiled in January of 1991, again 
dismissed without prejudice in March of 1992, and refiled for the third and final time 
two days after the second dismissal. 

2111. Id: 

2112. Id. at 422 (citing Avila, 687 F. Supp. at 783). 

2113. Id. (citing 28 U.S.C. § 2415(e) (1994)). 
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apparently did not mail a notice of dismissal to either party. The 
government learned of the dismissal in January of 1992, but did not 
refile its complaint until October of 1992, nearly thirteen months after 
the original dismissal.?""* 

TeSelle filed a motion to dismiss the refiled complaint, asserting that 
the government’s action was barred by the six-year statute of limitations 
of 28 U.S.C. section 2415(a). The government filed for summary judg- 
ment. The district court granted the government’s motion and denied 
TeSelle’s motion. TeSelle appealed, and the Ninth Circuit reversed, 
citing Westerband-Garcia. The appellate court noted that the one-year 
savings clause of 28 U.S.C. section 2415(e) requires refiling of a com- 
plaint that was dismissed without prejudice within one year of the date 
of dismissal, and not within one year of the date the government 
became aware of the dismissal. Thus, the Ninth Circuit reversed and 
remanded the case with orders to dismiss, finding the government’s 
claim barred because it was not filed in accordance with the statutory 
requirements.?115 


C. Trusts and Bequests 


Other funding issues concern trusts and bequests established, gen- 
erally, to provide income for an educational institution. In such cases, 
the grantors or beneficiaries of a trust may bring suit to ensure that the 
trust is being used in accordance with the will of the grantor. These 
cases are highly fact-specific, and involve a consideration of the specific 
terms of the trust and the actual uses of trust property.?*7 

Michigan v. United States?1’” deals with an unusual aspect of trust 
administration. A Michigan statute established the Michigan Education 
Trust (MET) to help parents finance their children’s college educa- 
tion.2* The MET allows parents to make advance payments of college 
tuition to a state agency, which invests the money and ultimately pays 
the student’s full tuition costs at any of the state’s public colleges or 
universities.*1 

The State of Michigan requested a determination from the Internal 
Revenue Service (IRS) regarding the MET’s tax-exempt status. In a 





2114. Id. at 909-10. 

2115. Id. at 911. 

2116. See, e.g., Charash v. Oberlin College, 14 F.3d 291 (6th Cir. 1994) (conflict of 
laws in administration of will); Antioch Univ. v. Florida Dept. of Natural Resources, 647 
So. 2d 915 (Fla. Dist. Ct. App. 1994), review denied, 659 So. 2d 270 (Fla. 1995) (Antioch, 
as the residuary beneficiary of a trust grantor’s estate, filed suit to determine whether 
the beneficiary’s use of trust land violated terms of trust); Shepter v. Johns Hopkins 
Univ., 637 A.2d 1223 (Md. Ct. App. 1994) (apportionment of estate tax liability); and 
Langman v. Alumni Assoc. of the Univ. of Va., 442 S.E.2d 669 (Va. 1994) (grantor 
sought declaration of rights in trust property after grantee-university defaulted on mort- 
gage in violation of trust terms). 

2117. 802 F. Supp. 120 (W.D. Mich. 1992), rev’d, 40 F.3d 817 (6th Cir. 1994). 

2118. MicH. Comp. Laws ANN. §§ 390.1421-390.1444 (West 1988 & Supp. VII 1995). 

2119. Michigan, 40 F.3d at 820-21. 
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private letter ruling, the IRS stated that the trust income would be 
subject to federal income taxation.?'2° The state then requested that the 
IRS grant the MET an exemption from taxation.?*2* However, the IRS 
ruled that the trust did not qualify for the exemption. Consequently, 
the MET paid the tax and filed a claim for a refund. 

Since the IRS failed to respond to the refund claim within six months, 
the MET and the state brought an action for refund in the District Court 
for the Western District of Michigan.?'?? The district court held that the 
MET was not exempt from federal income tax because it was not a 
public agency—that is, it was not an integral part of the state of 
Michigan.?23 Although the trust was established within the state’s 
Treasury Department, pursuant to the Michigan Constitution,?** the 
court concluded, ‘‘[T]he Trust’s sole direct benefit inures only to 
individuals who purchase contracts.’’2!25 Thus, the trust ‘‘constitute[d] 
a substantial private purpose that destroy[ed] the exemption.’’?’° 

The Court of Appeals for the Sixth Circuit reversed, however, finding 
that the trust was a public agency, and as such, was exempt from 
federal taxation in the absence of a plain statement from Congress to 
the contrary.??”7 The court stated that the criterion for determining 
whether the trust was a public agency, and thus exempt from tax, was 
whether the trust activities were conducted for a public purpose. The 
court found the necessary public purpose to be ‘‘encouraging higher 
education by helping provide the means for attendance at Michigan’s 
public colleges and universities.’’?'2® This, the court continued, ‘‘is at 
least as much a ‘public function’ as building and operating bridges and 
tunnels.’’?*2° Consequently, the court determined that the MET was a 
municipal corporation, and as such, its income was not subject to 
tax.213° 


IX. EMPLOYMENT 


A. The Employment Relationship 


The employment relationship between an institution and its employ- 
ees can be established in various ways. For example, written contracts, 





2120. Priv. Ltr. Rul. 88-25-027 (Mar. 29, 1988). 

2121. 40 F.3d at 821-22 (citing I.R.C. § 501(c)(3), which grants an exemption from tax 
to, among other things, any fund organized and operated exclusively for educational 
purposes). 

2122. Michigan v. United States, 802 F. Supp. 120 (W.D. Mich. 1992). 

2123. Id. at 123. 

2124. MicH. Const. art. V, § 2. 

2125. Michigan, 802 F. Supp. at 125. 

2126. Id. 

2127. Michigan, 40 F.3d at 823. 

2128. Id. at 825. 


2129. Id. 
2130. Id. at 826; see also id. at 821 (citing I.R.C. § 115, which provides that ‘‘[g]ross 
income does not include ... income derived from ... the exercise of any essential 


governmental function and accruing to a state or any political subdivision thereof’). 
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oral contracts, employee handbooks, and state and federal law all can 
affect the terms of the employment relationship. Consequently, an 
individual whose employment has been terminated or otherwise ad- 
versely affected may challenge that decision using a variety of weapons. 

Many aggrieved former employees turn to breach of contract claims 
to challenge an institution’s decision to alter the employment relation- 
ship in any way.?"*! Before entertaining such a claim, however, courts 
require the employee to overcome the general presumption of at-will 
employment—that is, the presumption in the law of many states that 
employees without employment contracts may be terminated by their 
employers at will or for any reason. In order to overcome this pre- 
sumption, a plaintiff must prove the existence of some type of contract, 
either written, oral or otherwise implied, on which to base a claim of 
wrongful termination.?**? Generally, the existence of a valid, written 
employment contract can overcome this presumption.?*** 





2131. Breach of contract claims generally can be brought only against the institution 
itself and against the institution’s governing board, rather than against the individuals 
who made the employment decision, because the individuals typically are not parties to 
the contract. See Silva v. University of N.H., 888 F. Supp. 293, 329 (D.N.H.), cert. 
denied, 115 S. Ct. 236 (1994). 

This type of contractual arrangement, however, also may raise questions regarding 
whether the individual who made the employment decision actually had the authority 
from the contracting parties to make such a decision. In McNiece v. Washington State 
Univ., 871 P.2d 649 (Wash. Ct. App.), review denied, 883 P.2d 326 (Wash. 1994), for 
example, Lauren McNiece, a former employee of Washington State University (WSU), 
challenged her dismissal by the assistant to the vice provost. Id. at 650. McNiece first 
had challenged her termination by appealing to WSU’s Personnel Board, arguing that 
the assistant to the vice provost did not have the authority to lay her off. The Personnel 
Board, however, found that the assistant did have the requisite authority. Id. The trial 
court denied McNiece’s appeal, and thus, she petitioned the Court of Appeals of 
Washington for review. The appellate court then determined that the statute that conferred 
on WSU’s Board of Regents the power to delegate to the president or his designee any 
power and duty vested in the Regents—including the power to fire employees—did not 
require that the Regents directly delegate that authority to the president’s designee. Id. 
at 651. The court then accepted the Personnel Board’s interpretation of the statute, and 
concluded that the Regents could delegate firing authority to the president, who then 
could sub-delegate the authority to his designee. Id. The court reasoned that the legislature 
must have contemplated a statutory interpretation that allowed for the delegation of 
powers in this manner, because the Regents possessed broad powers relevant to University 
operations and it would be unreasonable to require them to delegate those powers to 
each specific individual who would carry out the relevant duties. Id. at 652. 

See also Earl v. St. Louis Univ., 875 S.W.2d 234 (Mo. Ct. App. 1994) (holding that 
employee with apparent authority to create and enter into employment severance agree- 
ment could bind university-employer to terms of agreement). 

2132. See, e.g., Redgate v. Fairfield Univ., 862 F. Supp. 724, 727, 729-30 (D. Conn. 
1994) (statements by prep-school headmaster to teacher indicating that teacher would 
have a position at the school ‘‘for as long as [the teacher] want(s]’’ insufficient to 
overcome the presumption of at-will employment as evidenced by series of one-year 
employment contracts); Raines v. Haverford College, 849 F. Supp. 1009, 1011 (E.D. Pa. 
1994) (‘‘Case law in Pennsylvania clearly holds that the employment-at-will doctrine 
applies absent a clear intent by the parties to the contrary.’’); Anderson v. Haverford 
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Under certain circumstances, employee handbooks or other similar 
documents also can form the basis for an employment contract or can 
supplement the terms of a written contract, if the documents evidence 
the institution’s intent to be bound by the terms of the documents.?*** 
Such documents, however, must contain sufficiently definite terms in 
order for a court to evaluate whether either party has breached the 
terms of any agreement allegedly embodied in those documents. Mere 
statements of policy often are found to be too vague to form the basis 
for a breach of contract claim.?**5 





College, 851 F. Supp. 179, 181 (E.D. Pa. 1994); Halpin v. LaSalle Univ., 639 A.2d 37, 
38 (Pa. Super. Ct. 1994); Beck v. Phillips Colleges, 883 P.2d 1283, 1284-85 (Okla. Ct. 
App. 1994) (presumption of employment-at-will may be overcome, but requires more 
than just ‘‘vague assurances’’ of continuing employment); and Ostrow v. State Univ. of 
N.Y. at Stony Brook, 609 N.Y.S.2d 83, 84 (App. Div. 1994) (appointment to serve ‘‘at 
pleasure’’ of president of university cannot form basis for breach of employment contract 
claim). 

But see also Starishevsky v. Hofstra Univ., 612 N.Y.S.2d 794 (Sup. Ct. 1994), in which 
the state court stated that this ‘‘at-will’’ presumption is merely a rebuttable presumption, 
and that good faith and fair dealing must be read into every at-will agreement. Id. at 
802-06. See also Chapman v. University of Mass. Medical Ctr., 628 N.E.2d 8 (Mass. 
1994) (employee can recover in breach of contract action involving at-will employment 
contract when employer acted in bad faith in laying off employee). 

2133. But see, e.g., Moshtagi v. The Citadel, 443 S.E.2d 915, 918-19 (S.C. Ct. App. 
1994) (under terms of written employment contract, either party could terminate plaintiff's 
employment with 30-day notice, so court characterized the employment relationship as 
at-will). 

2134. See, e.g., Raines and Anderson, in which the District Court for the Eastern 
District of Pennsylvania noted, ‘‘{U]nder the reasonable person standard, a handbook is 
only enforceable as a contract if a reasonable person in the same position as the employee 
would interpret its provisions as evidencing an intent by the employer to overcome the 
at-will presumption.’’ Raines, 849 F. Supp. at 1012; Anderson, 851 F. Supp. at 181. In 
both cases, the district court determined that the College’s employee handbook did not 
create an enforceable contract because the book began with a statement indicating that 
the book was not a contract, but merely a statement of policy. Consequently, the College 
did not evidence any intent to be bound contractually by the terms of the handbook. 
Raines, 849 F. Supp. at 1012; Anderson, 851 F. Supp. at 182. 

See also Romer v. Board of Trustees of Hobart & William Smith Colleges, 842 F. Supp. 
703 (W.D.N.Y. 1994), in which the federal district court refused to allow the plaintiff to 
bring a breach of contract claim challenging his denial of tenure. The plaintiff alleged 
that the Colleges had breached their employment contract with him by evaluating his 
application for tenure against standards outside of those enumerated in the Colleges’ 
faculty handbook. The court disagreed, stating, ‘“The Bylaws and Guidelines [as presented 
in the faculty handbook] lack the kind of clear-cut limitation on the Colleges’ discretion 
in the tenure review process that would give [plaintiff] the contractual rights he attempts 
to assert here.’’ Id. at 708 

2135. See, e.g., Beck, 883 P.2d at 1285 (terminated plaintiff contended that documents 
such as a letter from the College president acknowledging the plaintiff's responsibilities 
as well as a memorandum circulated throughout the college announcing the plaintiff's 
promotion constituted enforceable implied contract, but court determined that the vague 
documents were insufficient as a matter of law to overcome the presumption of at-will 
employment); and Halpin, 639 A.2d at 39-40 (letter of appointment to rank of professor 
for life insufficient to overcome terms of employment contract that stated that employment 
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Courts have set down several other general principles as well. For 
example, the mere expectation of continuing employment based on a 
succession of independent contract renewals, without more, cannot 
form the basis for a breach of contract action.?*°* Courts also consistently 
have held that college officials whose responsibility it is to make 
employment decisions cannot be found to have tortiously interfered 
with the contractual relationship between the employee and the insti- 
tution.?19” 

When evaluating a plaintiff's claim for a breach of contract, courts 
look first and foremost to the terms of the employment agreement to 
determine whether a breach has occurred.?1** Savannah College of Art 
and Design v. Nulph,?*** for example, points out that when the terms 
of an employment contract provide specific procedures to follow before 





was for one-year term only; court determined that the grant of a title for life did not 
constitute grant of employment for life). 

But see Brahim v. Ohio College of Podiatric Medicine, 651 N.E.2d 30, 32 (Ohio Ct. 
App. 1994) (employment contract explicitly incorporated termination procedures of fac- 
ulty handbook, and thus, handbook became part of employment contract), appeal not 
allowed, 648 N.E.2d 515 (Ohio 1995). See also Ganguli v. University of Minn., 512 
N.W.2d 918 (Minn. Ct. App. 1994) (finding that university’s actions in deciding to deny 
tenure constituted breach of contract, because the process violated university regulations, 
which the court found were part of faculty member’s employment contract with the 
university). 

2136. See, e.g., Schalow v. Loyola Univ. of New Orleans, 646 So. 2d 502, 504-05 (La. 
Ct. App. 1994) (‘‘[Plaintiff] could not be terminated during the one-year term of any of 
{his successive] contracts except for ‘cause.’ Conversely, one must infer that at the 
expiration of any of these one-year contracts [plaintiff] could be dismissed without 
cause.’’); and Leon v. Boise State Univ., 870 P.2d at 1324, 1328 (Idaho 1994) (denying 
plaintiff's claim for breach of contract after he was not offered a new contract at the 
expiration of his completed one-year contract). 

But see Bohm v. Oregon Inst. of Technology, 868 P.2d 1344 (Or. Ct. App. 1994), in 
which the court ruled that each successive one-year employment contract gave rise to a 
new cause of action for breach of contract for statute of limitations purposes. 

2137. See, e.g., Leon, 870 P.2d at 1328 (official who denied plaintiff contract renewal 
was performing her administrative duties, and could not have interfered with plaintiff's 
contractual relationship with institution); Brahim, 651 N.E.2d at 36 (‘‘An action for 
interference will not lie where ‘the act complained of is within the scope of a defendant’s 
duties.’’’) (quoting Anderson v. Minter, 291 N.E.2d 457, 461 (Ohio 1972)); and Quist v. 
Board of Trustees of Community College Dist. No. 525, 629 N.E.2d 807, 811-12 (Ill. App. 
Ct. 1994) (dismissing count of plaintiff's complaint alleging that college president tor- 
tiously interfered with plaintiff’s employment contract because, ‘‘[i]n order to maintain 
a cause of action for tortious interference with a contract or prospective contractual 
relationship, the tortfeasor must be a third party to the contractual relationship,’’ and 
the college president was not a third party, but rather, was an agent of the college’s 
Board of Trustees, which was a party to the contract). 

2138. Courts will consider other documents only when the language of the employment 
contract is not sufficiently definite to express the complete terms of the parties’ agreement. 
See, e.g., Halpin, 639 A.2d at 39 (when terms of contract are clear and unambiguous, it 
is impermissible to refer to faculty handbooks or other extrinsic documents to interpret 
employment contract). 

2139. 453 S.E.2d 80 (Ga. Ct. App. 1994), rev’d, 460 S.E.2d 792 (Ga.), remanded and 
vacated, 462 S.E.2d 812 (Ga. Ct. App. 1995). 
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terminating an employee, failure to follow those procedures constitutes 
breach of contract.?*4° 

Robert Nulph claimed that the Savannah College of Art and Design 
(SCAD) had breached his employment contract when it terminated him 
as a professor and department head prior to the expiration of the term 
of his contract.?** Nulph’s contract allowed him to be terminated for 
certain listed causes after a review ‘‘by a committee consisting of the 
Vice President for Academic Affairs, the Executive Vice President, two 
members of the Board of Trustees, and the President.’’?*? The contract 
explicitly stated, ‘“The final decision in all cases rests with the Board 
of Trustees.’’?**? The contract also provided that, ‘‘where the facts are 
in dispute,’’ the faculty member would be guaranteed the right to 
receive notice, the right to be heard, and the right to have an advisor 
present during the hearings.?*** Nulph had been terminated after a 
telephone conference between the President, the Executive Vice Presi- 
dent, and two members of the Board. of Trustees; the Vice President 
for Academic Affairs was not part of the tele-conference, but had been 
consulted by the Executive Vice President before the tele-conference, 
and had concurred in the decision to terminate Nulph.?*** During the 
tele-conference, the committee members determined that the facts sur- 
rounding Nulph’s termination were not in dispute, and thus, concluded 
that Nulph did not have the right to notice, a hearing, and the advice 
of counsel prior to his termination.?*** 

The trial court granted a directed verdict for Nulph, after finding 
that SCAD had violated its own termination procedures by not giving 
Nulph the opportunity to challenge the charges against him and by not 
presenting the matter to the full Board of Trustees for decision. SCAD 
appealed, claiming several errors in the trial court’s analysis. The Court 
of Appeals of Georgia, however, affirmed the judgment for Nulph.?**’ 

SCAD first contended that there were sufficient undisputed reasons 
for Nulph’s termination, and thus, that it did not need to provide him 
with his contractual rights to notice, a hearing, and the advice of 
counsel. The appellate court disagreed, however, because SCAD ‘‘uni- 
laterally decided that the facts were not in dispute and denied Nulph 
any hearing.’’?**® Without giving Nulph the opportunity to present 
evidence justifying his actions, the committee could not have made a 





2140. See also Silva, 888 F. Supp. at 332 (finding that failure to conform to terms of 
employment contract constitutes breach of duty of good faith and fair dealing in per- 
formance of contractual obligations). 

2141. Nulph, 453 S.E.2d at 80-81. 

2142. Id. at 81 (quoting Nulph’s employment contract). 

2143. Id. 

2144. Id. 

2145. Id. 

2146. Id. 

2147. Id. at 82. 

2148. Id. at 81. 
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proper decision regarding whether any facts were in dispute. The 
appellate court thus determined that this violated the terms of Nulph’s 
employment contract. 

Second, SCAD asserted that the trial court erred in finding that SCAD 
had violated its own procedures by terminating Nulph before presenting 
the case to the full Board of Trustees. SCAD argued that the members 
of the committee who decided to terminate Nulph also comprised a 
majority of the voting members of the Board, ‘‘thereby making a 
decision of that committee, a decision of the board of trustees.’’21*° The 
appellate court disagreed with this contention as well, finding that this 
thinking did not effectuate the intent of Nulph’s contract. The decision 
to terminate Nulph rested with the full Board of Trustees, rather than 
with a subset of the Board. Consequently, the court found that SCAD’s 
actions violated Nulph’s contract.?15° 

Finally, SCAD contended that the trial court erred in finding that its 
breach was substantive, rather than merely procedural. Had the trial 
court characterized the breach as procedural—for example, a breach 
caused by SCAD’s violating a thirty-day notice provision—Nulph would 
be entitled only to nominal damages. By classifying the breach as 
substantive, however, the court opened the door for Nulph to recover 
punitive damages as well as attorney’s fees. The appellate court agreed 
with the trial court, and determined that SCAD’s bad-faith conduct in 
terminating Nulph without notice, a hearing, and the advice of counsel 
constituted a substantive breach of the terms of Nulph’s contract. 
Consequently, the appellate court affirmed the trial court’s judgment 
for Nulph.?15+ 

In contrast, Brahim v. Ohio College of Podiatric Medicine? illus- 
trates that an institution that follows its own procedures will be granted 
deference in its decision regarding the termination of a particular faculty 
member. The Ohio College of Podiatric Medicine (OCPM) terminated 
Dr. Feisal Brahim from its faculty after investigating an incident in 
which Brahim allegedly violated the provision of the faculty handbook 
requiring all faculty to ‘‘[mJaintain a pattern of personal, professional, 
moral and ethical conduct ... .’’?*5? Brahim had been brought up for 
review of his conduct after he had acted disrespectfully toward another 
faculty member. 

OCPM had investigated the incident of Brahim’s alleged misconduct 
in accordance with the notice and hearing provisions in its faculty 
handbook. The College’s hearing and grievance committee recom- 





2149. Id. 
2150. Id. at 81-82. 
2151. Id. at 82. 


2152. 651 N.E.2d 30 (Ohio Ct. App. 1994), appeal not allowed, 648 N.E.2d 515 (Ohio 
1995). 


2153. 651 N.E.2d at 32. The faculty handbook had been incorporated by reference into 
Brahim’s employment contract. 
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mended that Brahim be reprimanded. OCPM’s president disagreed with 
the disciplinary decision, and drafted a statement of dismissal to the 
Board of Trustees, with whom the final decision rested according to 
the terms of Brahim’s contract. Prior to the Board’s final action, Brahim 
allegedly had engaged in three other similar incidents of misconduct. 
Consequently, in his final letter to the Board, the president cited these 
additional incidents and recommended that Brahim be dismissed. The 
Trustees concurred in this recommendation.?*™* 

The trial court entered summary judgment for OCPM on Brahim’s 
breach of contract claim. Brahim appealed, alleging first that the pres- 
ident should not have based his recommendation for dismissal on 
alleged subsequent incidents of misconduct that had not been investi- 
gated in accordance with the procedures in his employment contract. 
The appellate court disagreed, finding that, since the president had 
sufficient grounds to recommend Brahim’s termination after the initial 
incident of misconduct, the College did not need to investigate the 
subsequent incidents. The court noted that the subsequent incidents 
‘‘merely provided additional evidentiary support’ for the decision to 
terminate Brahim. In other words, the additional incidents did not 
precipitate Brahim’s termination decision, since the president already 
had decided to recommend that Brahim be terminated. Consequently, 
OCPM did not need to conduct another investigation into the subse- 
quent incidents.?155 

Brahim also challenged the decision to terminate him by contending 
that the decision of the hearing and grievance committee merely to 
reprimand and demote him should have been the final decision. The 
appellate court disagreed, however, finding that the express terms of 
Brahim’s employment contract provided that the final decision regard- 
ing his employment rested solely with the Board. Consequently, the 
appellate court affirmed the trial court’s grant of summary judgment 
for the College.?156 

Fraud claims present another way in which employees try to chal- 
lenge adverse employment decisions. These types of claims are difficult 
to maintain, however, because they require clear and convincing evi- 
dence of express promises on which the employee has relied detrimen- 
tally.2*87 In Brahim, for example, Brahim also challenged his termination 
on the grounds that OCPM and its administrators ‘‘fraudulently induced 
him to begin employment and remain at OCPM by representing that 
he would be discharged only under the contract.’’?*** The trial court 





2154. Id. at 33-34. 

2155. Id. at 35. 

2156. Id. at 35-36. 

2157. Generally, the mere publication of a faculty handbook or other similar guidelines 
regarding the terms of employment does not create the type of representation on the part 


of the employer on which an employee could reasonably rely. See, e.g., Romer, 842 F. 
Supp. at 710-11. 


2158. 651 N.E.2d at 36. 
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determined, and the appellate court agreed, that no one had made any 
such representations to Brahim concerning his contract. Furthermore, 
even if anyone associated with the College had made any such repre- 
sentations regarding the contract, Brahim had been discharged properly 
under its terms, and thus, the alleged representations regarding the 
contract could not have been false. Consequently, since Brahim could 
not prove one of the essential elements of his fraud claim, the court 
granted summary judgment for the College on the fraud portion of his 
claim.?15° 

In another fraud in employment action, however, the court deter- 
mined that the only potential bar to the plaintiffs’ claims was whether 
the statute of limitations had expired before they filed their complaint. 
In Bryson v. Wichita State University,?*° Sheryl Bryson and Cindy 
Vanover alleged fraud with respect to the terms of their employment 
at Wichita State University (WSU). WSU had hired Bryson and Vanover 
to head two new departments. After they began work, they received 
their budgets, which were based on ‘“‘restricted use’’ funds. Eight 
months later, they were informed that the ‘‘restricted use’’ funds ac- 
tually were ‘‘soft money,’’*** and were no longer available. WSU 
nevertheless contended that it was committed to the plaintiffs’ depart- 
ments, and offered them each an additional year of employment, which 
both of them agreed to accept. At the end of their second year, Bryson 
and Vanover were informed that their positions were being eliminated 
because of budget constraints. Bryson and Vanover then sued WSU, 
claiming that the University, by its silence, had misrepresented its 
ability to fund and maintain their positions.?*” 

At the conclusion of the plaintiffs’ case, WSU moved for a directed 
verdict on the grounds that Bryson and Vanover had failed to meet 
their burden of proof on their fraud claims, and further, that their 
claims were time-barred by the two-year statute of limitations for fraud. 
The trial court entered a directed verdict for WSU on the statute of 
limitations issue alone.?*® 

On appeal, the Court of Appeals of Kansas considered only the statute 
of limitations issue, because the trial court did not rule on the merits 
of the plaintiffs’ fraud claim. According to Kansas law, a fraud action 
must be brought within two years of the discovery of the injury caused 
by the fraud.?** Thus, the significant issue was when the plaintiffs 
discovered or should have discovered the alleged fraud regarding the 
funding for their positions. WSU contended that the cause of action 





2159. Id. 

2160. 880 P.2d 800 (Kan. Ct. App. 1994). 

2161. Id. at 802. In the educational context, ‘‘hard money’’ is predictable, such as 
taxes and tuition, but ‘‘soft money’’ is contingent, such as grants. The plaintiffs contended 
that they did not know that ‘‘restricted use’’ also meant ‘‘soft money.”’ Id. 

2162. Id. 

2163. Id. 

2164. Id. (citing Kan. Stat. ANN. § 60-513 (1994)). 
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accrued when the plaintiffs left their previous positions to take the 
positions at WSU. The plaintiffs, on the other hand, asserted that their 
cause of action accrued when they lost their positions at WSU. The 
appellate court then noted that the evidence could support either 
contention. Thus, the trial court erred when entering a directed verdict 
on a matter that should have been submitted to the jury.?** 

The court then stated that, even if WSU were correct in its analysis 
of when the injury occurred, a second issue then would arise regarding 
when Bryson and Vanover discovered or should have discovered the 
fraud. WSU contended that Bryson and Vanover should have discovered 
the fraud upon their arrival at the University, when they first received 
their budgets. Bryson and Vanover, on the other hand, contended that 
they discovered the fraud, at the earliest, eight months later when they 
first were told that their budgets consisted of soft money. This, too, 
presented a question of fact for the jury, and thus, was not a proper 
issue for a directed verdict.?*** Consequently, the appellate court re- 
versed the trial court’s directed verdict for WSU, and remanded for a 
jury determination on the statute of limitations issue.?*” 


B. Due Process in Employment Decisions 


The Fifth and Fourteenth Amendments to the United States Consti- 
tution, taken together, provide that neither the federal government nor 
any state shall deprive any person of property or liberty without due 
process of law.?1* Consequently, challenges to state actions that deny 
or revoke employment often raise challenges to the process used to 
effectuate the decision. To invoke the protection of the Due Process 
Clause, however, an individual first must prove the existence of a 
protectible property or liberty interest. Then, the individual must prove 
that the process by which the institution arrived at the adverse em- 
ployment decision did not afford the employee the opportunity to 
protect that property or liberty interest. As in other areas of higher 
education law, courts tend to defer to the decisions of the institutions 
when adverse employment decisions are based on academic perform- 
ance. However, when the decisions are based on other issues such as 
character or misconduct, courts will evaluate more carefully the process 
used and the evidence that supports the decision. 


1. Decisions Affecting Tenure 


An adverse employment decision resulting in the revocation or denial 
of tenure may raise issues of constitutional due process if the employee 
can prove that a public institution deprived the employee of a property 





. Id. at 803-04. 

. Id. at 804. 

. Id. at 805. 

. U.S. Const. amends. V, XIV. 
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interest in tenure without due process.?'® It is well-settled that tenure, 
once conferred, is a property interest protected by the Due Process 
clauses of the Fifth and Fourteenth Amendments.”’” The law is less 
clear, however, regarding adverse tenure decisions that do not effect a 
total deprivation of the tenured employee’s property interest—that is, 
adverse actions short of complete termination, such as suspension or 
transfer.2’7* Moreover, due process challenges to decisions denying 
conferral of tenure require that the employee first prove a ‘‘legitimate 
claim of entitlement’’ to tenure”’”*—that is, the employee must prove a 
deprivation of a property interest in the grant of tenure. This often is 
particularly difficult to prove in cases in which an employee has only 
year-to-year employment contracts with the promise of tenure review 
after some period of non-tenured or probationary employment. Courts 
tend to find that this promise of review alone is not a protectible 
property interest.?17 

Once the deprivation of a property interest has been established, the 
employee must prove that the adverse tenure decision violated the 
employee’s constitutional right to due process. The level of process 
required depends on the property right involved.?* For revocation of 
tenure, the employee must be provided with, at a minimum, notice 





2169. Adverse tenure decisions by private institutions cannot implicate due process, 
because only state actors can effect a deprivation of constitutional rights. An employee 
at a private institution, therefore, must find a statute under which to challenge the 
revocation or denial of tenure, such as Title VII. 

2170. See Board of Regents of State Colleges v. Roth, 408 U.S. 564, 576-77, 925 S. 
Ct. 2701, 2709 (1972); and Slochower v. Board of Higher Educ., 350 U.S. 551, 76 S. Ct. 
637 (1956). 

2171. See, e.g., Maples v. Martin, 858 F.2d 1546, 1550 (11th Cir. 1988) (no property 
interest when tenured university professors transferred from mechanical engineering 
department to other engineering department with no diminution in salary or rank); and 
Garvie v. Jackson, 845 F.2d 647, 651 (6th Cir. 1988) (no property interest when university 
department head reassigned to regular teaching duties). 

But see Winkler v. County of DeKalb, 648 F.2d 411 (5th Cir. 1981) (protectible property 
interest affected when county engineer demoted to position of greatly reduced respon- 
sibilities). 

2172. See Roth, 408 U.S. at 577, 92 S. Ct. at 2709. 

2173. See, e.g., Davis v. University of Montevallo, 638 So. 2d 754 (Ala. 1994) (no 
property interest in tenure based on series of year-to-year employment contracts); Leon 
v. Boise State Univ., 870 P.2d 1324, 1329 (Idaho 1994) (rehiring for successive one-year 
contracts does not create a property interest in tenure, but merely brings employee closer 
to the time at which a decision regarding tenure will be made); and Olson v. Idaho State 
Univ., 868 P.2d 505 (Idaho Ct. App. 1994) (scope of non-tenured faculty member’s 
protected property interest in grant of tenure provided by terms of employment contract, 
which required only twelve months notice prior to terminating employee). 

2174. See, e.g., Coyle v. Middle Bucks Area Vocational Technical Sch., 654 A.2d 15, 
18-19 (Pa. Commw. Ct. 1994) (decision to furlough tenured employee as a result of 
changing needs of the institution requires less process than decision terminating employee 
for immoral professional conduct or poor teaching performance), appeal denied, 663 
A.2d 695 (Pa. 1995). 
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and the opportunity to be heard.?*”5 Courts also recognize that, in some 
circumstances, the employee’s employment contract or other documents 
may provide the parameters of the process that is due. Nevertheless, 
the courts require that the terms of these documents be sufficiently 
definite before the courts will use them as a basis against which to 
evaluate whether the employee has been provided with the process 
allegedly due under the terms of the contract.?1” 

For decisions short of a complete revocation of tenure, a lower level 
of process may be sufficient. Additionally, when evaluating decisions 
to deny the conferral of tenure, the courts seem to grant great deference 
to the institution’s decision. In keeping with the general tendency of 
the courts to shy away from interfering with the academic operations 
of institutions of higher education, courts do not reevaluate decisions 
of a purely academic nature.?*”? As long as proper process is fol- 
lowed,?’”* courts will not address the substantive merits of a decision 





2175. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 105 S. Ct. 1487 (1985) 
(tenured public employee has a property right in continued employment and cannot be 
terminated without first receiving notice and an opportunity to be heard). 

2176. Courts also evaluate this process to determine whether it comports with consti- 
tutional requirements. See, e.g., Eldeeb v. University of Minn., 864 F. Supp. 905 (D. 
Minn. 1994), aff'd, 60 F.3d 423 (8th Cir. 1995). The Eldeeb court determined that certain 
vague provisions in the University’s tenure code regarding due process and academic 
freedom were not part of an enforceable contract governing the type of process due the 
terminated tenured professor. The University did not dispute that the tenure code itself 
created an enforceable contract, but rather, that the specific provisions that Mohamed 
Eldeeb contended that the University had violated did not create an enforceable contract. 
The University contended, and the court agreed, that the tenure code provisions guar- 
anteeing a tenured employee due process and academic freedom were ‘‘merely policies 
of the University and as such [were] insufficiently definite or specific to allow a factfinder 
to determine whether a breach [of the tenure contract] occurred.’’ Id. at 911. Consequently, 
the District Court for the District of Minnesota granted summary judgment for the 
University on Eldeeb’s claim that the University breached his contract by denying him 
due process. 

2177. See Chronopoulos v. University of Minn., 520 N.W.2d 437, 441 (Minn. Ct. App. 
1994) (‘‘Academic judgments are afforded great discretion, since decisions regarding a 
person’s scholarship require expert evaluations that are not readily adapted to the 
procedural tools of judicial decision-making.’’) (citing Board of Curators of Univ. of Mo. 
v. Horowitz, 435 U.S. 78, 90, 98 S. Ct. 948, 955 (1978)), review denied, (Minn. Oct. 27, 
1994). The facts of Chronopoulos are discussed infra, at text accompanying notes 2251- 
2278. 

2178. Courts also decline to impose a particular process on an institution, as long as 
the process actually provided gives the employee notice and the opportunity to be heard. 
See Shub v. Hankin, 869 F. Supp. 213, 217 (S.D.N.Y. 1994) (‘‘[T]here is no requirement{,] 
pursuant to the Fourteenth Amendment, that a specific procedure be used, nor is a 
plaintiff entitled to the procedure of his or her choice.’’), aff'd, 66 F.3d 308 (2d Cir. 
1995). The facts of Shub are discussed infra, at text accompanying notes 2219-2232. 

As part of the hearing requirement, moreover, courts also require that a dissatisfied 
employee prove any impropriety in the process. Mere appearance of impropriety is not 
enough to render the process insufficient to protect an individual’s due process rights. 
See, e.g., Coyle, 654 A.2d at 18. 
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to deny tenure, unless civil rights violations also are alleged.”1”* 

Courts also impose the ‘‘proper process’’ requirement on the em- 
ployee, as well as on the employer. The decisions indicate clearly that 
an employee who fails to challenge an adverse tenure decision by 
exhausting the university’s administrative review processes may not 
resort to court intervention.?’©° 

Cotnoir v. University of Maine Systems?'** involved a due process 
challenge to a decision to terminate a tenured professor who allegedly 
had engaged in professional misconduct. In evaluating the process due, 
the Court of Appeals for the First Circuit applied the standards eluci- 
dated by the Supreme Court in Cleveland Board of Education v. 
Loudermill.?*®2 The Cotnoir court needed to determine if the individual 
defendants, who were employees of the University of Maine, Augusta 
(UMA), were entitled to qualified immunity”** in a suit brought against 
them by Russell Cotnoir, a tenured UMA professor who had been 
terminated for academic and administrative improprieties.?*** Cotnoir 
alleged that the manner in which he was terminated violated his 
constitutional right to due process. The court noted that, if the indi- 
vidual defendants’ actions did violate Cotnoir’s well-established right 
to due process, then the defendants would not be entitled to qualified 
immunity for their actions. 

In response to a letter by another professor, UMA’s provost initiated 


an investigation into Cotnoir’s alleged improprieties. As part of his 
investigation, the provost interviewed Cotnoir and several others who 





2179. See, e.g., Equal Employment Opportunity Comm’n v. Catholic Univ. of Am., 
856 F. Supp. 1 (D.D.C. 1994). In that case, the court inquired into Catholic University’s 
(CU) decision not to grant tenure to Sister Elizabeth McDonough, who taught in CU’s 
Canon Law department. Sister McDonough alleged that she was denied tenure because 
of her gender, and filed suit under Title VII of the Civil Rights Act of 1964. After 
evaluating the circumstances surrounding CU’s decision, however, the court ultimately 
declined to review CU’s motivation for its decision. The court determined that, because 
the scholarship in CU’s Canon Law department involved matters of the Roman Catholic 
faith, any inquiry that required an evaluation of Sister McDonough’s scholarship would 
violate the Free Exercise Clause of the First Amendment. The court’s opinion did seem 
to indicate, however, that, but for the Free Exercise issue, it would have inquired into 
CU’s motives for deciding not to tenure the first woman faculty member in the department. 
For a discussion of the Free Exercise aspects of this case, see Section II.B.2., supra pages 
417-419. 

2180. See, e.g., Davis, 638 So. 2d at 758 (no deprivation of due process in denial of 
tenure when emtployee voluntarily bypassed the grievance procedure in place to challenge 
adverse tenure decisions); and Muth v. Board of Regents of Southwest Mo. State Univ., 
887 S.W.2d 744 (Mo. Ct. App. 1994) (professor’s challenge to denial of tenure was barred 
by her failure to exhaust administrative remedies). 

2181. 35 F.3d 6 (1st Cir. 1994). 

2182. 470 U.S. 532, 542, 105 S. Ct. 1487, 1493 (1985). 

2183. For a discussion of the qualified immunity issues in this case, see Section V.B., 
supra pages 493-495. 

2184. Cotnoir, 35 F.3d at 8. Cotnoir allegedly had awarded students credit for courses 
that they did not take. 
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had knowledge of the matter. Upon concluding his investigation, the 
provost forwarded his findings to UMA’s president and recommended 
that Cotnoir be dismissed. The president sent Cotnoir a letter that 
informed him that he was facing ‘‘disciplinary action’’ as a result of 
the investigation, and offered Cotnoir the opportunity to meet with 
him, ‘‘[{to] further clarify [Cotnoir’s] role in this series of events, prior 
to [the president’s] determining what action to take.’’?*** During Cotnoir’s 
meeting with the president, the president informed Cotnoir that the 
provost had prepared a report of the investigation, but did not show 
Cotnoir a copy of the report. The president also asked Cotnoir several 
more questions about the incident. Ten days later, the president in- 
formed Cotnoir that his termination was effective as of the end of the 
month.?1% : 

Cotnoir appealed through UMA’s grievance process. The president’s 
designated reviewer?’*’ never held a hearing, but did meet three times 
with Cotnoir and his faculty representative before concluding that the 
president’s decision was supported by sufficient evidence. Cotnoir then 
appealed to the University’s Chancellor. The Chancellor’s designee 
limited his review to whether proper procedures were followed, and 
concluded that they had been. Cotnoir waived his final right to appeal 
to the University’s Board of Trustees, and instead filed suit in federal 
court, alleging that the president’s decision to terminate him was the 
end result of a fundamentally flawed investigative and decision-making 
process.?1* 

The district court denied the defendants’ motion for summary judg- 
ment based on their qualified immunity; the defendants then brought 
this interlocutory appeal.?**° The Court of Appeals for the First Circuit 
first noted that a grant of summary judgment based on qualified im- 
munity would be appropriate only if the defendants’ conduct ‘‘[did] 
not violate clearly established statutory or constitutional rights of which 
a reasonable person would have known.’’??® The inquiry for the court 
thus ‘‘focuse[d] on the objective reasonableness of [the] defendant{s’] 
actions, in light of whether the plaintiff’s rights were clearly estab- 
lished, and whether the contours of that right were sufficiently clear 
such that a reasonable official would have understood that the actions 
he took violated that right.’’**1 The court then applied this standard 
to its review of whether the procedures UMA used in its action to 





2185. Id. at 8. 

2186. Id. 

2187. There is some question as to whether the reviewer was impartial, as she also 
was representing the University-before the state in opposing Cotnoir’s request for state 
unemployment benefits as a result of the termination. Id. at 9. 

2188. Id. 

2189. Id. 

2190. Id. at 10 (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 
2738 (1982)). 

2191. Id. 
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terminate Cotnoir violated his well-established right to due process 
before being deprived of his property interest in his tenured employ- 
ment.?192 

The First Circuit then applied the due process standards as established 
in Loudermill. First, the court noted that due process requires notice 
and the opportunity to be heard. Further, ‘‘[w]hile a hearing need not 
be elaborate, ‘a tenured public employee is entitled to oral or written 
notice of the charges against him, an explanation of the employer’s 
evidence, and an opportunity to present his side of the story.’’’1** The 
court then concluded that UMA’s investigative and decision-making 
procedures denied Cotnoir each of these elements of due process.?’™ 

First, UMA violated the notice requirement. Although the UMA 
officials provided Cotnoir with notice, the notice did not include 
‘notice of ... any proposed action the officials intend[ed] to take, 
based on those charges.’’?1*5 Such specific notice is necessary, because 
‘*‘fe]ven where the facts are clear, the appropriateness or necessity of 
the discharge may not be [clear].’’’2*°° The notice provided to Cotnoir 
by UMA’s president indicated only that Cotnoir would face ‘‘discipli- 
nary action.’’ It did not inform him that he was facing possible dis- 
missal. Thus, it did not comport with due process. In addressing the 
defendants’ qualified immunity regarding this issue, the court noted, 


The decision of whether or not to terminate Cotnoir’s employment 


was the very decision which would deprive Cotnoir of his property 
interest, and the individual defendants reasonably should have 
known that they were required to provide Cotnoir with notice of 
their proposed action and an opportunity to contest their contem- 
plated action, so that Cotnoir’s participation in the process could 
be meaningful.?1%” 


The court then addressed UMA’s failure to provide Cotnoir with an 
explanation of the evidence against him. The court first explained that 
Cotnoir was ‘‘entitled to an explanation of the evidence against him so 
that he [could] present his side of the story.’’*°* Because no one ever 
showed Cotnoir what the evidence against him was, he had know way 
of knowing the extent of the evidence, his alleged role in the scheme 
to award students credit for courses they did not take, and the seri- 
ousness with which UMA viewed the incident. Therefore, he had no 





2192. Id. 

2193. Id. at 10-11 (quoting Loudermill, 470 U.S. at 546, 105 S. Ct. at 1495) (citations 
omitted in Cotnoir). 

2194. Id. at 11. 

2195. Id. (citing Loudermill, 470 U.S. at 543-46, 105 S. Ct. at 1494-95). 

2196. Id. (quoting Loudermill, 470 U.S. at 543, 105 S. Ct. at 1494) (citations omitted 
in Cotnoir). 

2197. Id. at 12. 

2198. Id. (citing Loudermill, 470 U.S. at 546, 105 S. Ct. at 1495). 
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way to defend himself. The court concluded, ‘‘A reasonable official 
should have known that this failure to explain the evidence against an 
individual violated one of the basic procedural due process require- 
ments.’’2199 

The defendants then asserted that Cotnoir’s due process rights were 
protected by the post-deprivation appeal procedures. The First Circuit 
disagreed, however, finding that, even when a post-deprivation review 
is available to cure defects in the pre-deprivation process, the pre- 
deprivation hearing ‘‘still needs to be extensive enough to guard against 
mistaken decisions.’’2?°° The court concluded, ‘‘It was [not] reasonable 
for the individual defendants to have believed that their actions satisfied 
the minimum due process requirements,’’ nor was it reasonable for 
them to rely on the review process to cure the defects in the pre- 
termination process.?2°! Consequently, since they did not act reasonably 
in depriving Cotnoir of a constitutional right, the defendants were not 
entitled to qualified immunity for their actions. 

San Filippo v. Bongiovanni?* presents an analysis of the process 
due when a tenured faculty member is dismissed from his position at 
a state university for disciplinary, rather than for academic, reasons. 
Joseph San Filippo, a tenured professor of chemistry at Rutgers Uni- 
versity, had been charged with harassing, exploiting, and attempting 
to exploit some visiting scholars from China. San Filippo’s dean sent 
him a letter notifying him of the complaints against him. As required 
by University dismissal regulations, the dean sought advice from two 
groups of San Filippo’s peers and three of the University’s academic 
officers. In response, the tenured faculty of the chemistry department 
passed a resolution concluding that the charges against San Filippo, if 
proven, provided sufficient grounds for San Filippo’s dismissal. Rutgers’ 
Appointments and Promotion Committee, the provost, and the chief 
academic officer all concurred in the resolution. Consequently, the 
University president sent San Filippo a letter that described the formal 
charges against him, and that indicated that, if San Filippo did not 
make a timely request for a hearing, the president would recommend 
to the University’s Board of Governors that San Filippo be dismissed.??° 

San Filippo exercised his right to a hearing before the faculty Senate 
Panel, which was comprised of five faculty peers, who were chosen by 
lot after for-cause and peremptory challenges. Throughout the proceed- 
ings, San Filippo was represented by two attorneys and a union coun- 
selor from the American Association of University Professors (AAUP). 
After a forty-six day hearing, the Senate Panel issued a forty-four page 
report in which it concluded that San Filippo had committed all of the 





. Id. 

ce ee at 49: 

. Id. at 12-13. 

. 30 F.3d 424 (3d Cir. 1994), cert. denied, 115 S. Ct. 735 (1995). 
. 30 F.3d at 426. 





650 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 3 


offenses with which he was charged, and recommended that San Filippo 
be both stripped of his tenure and dismissed from the University. The 
Rutgers Board of Governors, in a sixty-page opinion, concluded that 
the Senate Panel’s findings were supported by the evidence. The Board 
thus voted, six to one, to dismiss San Filippo.?? 

San Filippo then filed suit in federal court, alleging, among other 
things,??°> that he had been denied his procedural due process rights 
because the five members of the Senate Panel were not impartial 
decision makers and because the proceeding was tainted by the ap- 
pearance of impropriety. Specifically, San Filippo charged that the 
panel members were not impartial because they were negotiating for 
additional compensation with a Rutgers administrator who also chiefly 
was responsible for supervising the prosecution of San Filippo’s case.?2 
San Filippo alleged that the Panel members thus had a financial interest 
in the outcome of the proceedings—that is, they reasonably believed 
that they would receive the additional compensation only if they reached 
the ‘‘correct’’ outcome (as far as Rutgers was concerned) and dismissed 
San Filippo. The appearance of impropriety resulted from the fact that 
all of the negotiations for the additional compensation were held in 
secret.?22°7 

The court first addressed the additional compensation issue. The 
hearings had begun in December of 1986. By March of 1987, it had 
become clear that the meetings would not conclude before the academic 
year ended in May. San Filippo’s AAUP counsellor sent a memorandum 
to the Panel chair to recommend solutions to the ‘‘time bind,’’ one of 
which was that the Panel members ‘‘request the equivalent of Summer 
Session pay’’ for their work on the case during the summer.” The 
Panel chair conferred with San Filippo’s attorneys, who did not object 
to the Panel members requesting additional compensation. 

The Panel chair then made the request of Rutgers’ vice president for 
University Administration and Personnel, who initially denied the 
request. In July of 1987, however, the vice president approved the extra 
pay. When it became clear that the hearings would continue into the 
fall semester, the Panel chair again requested additional compensa- 
tion.?2° The vice president indicated that she would consider the issue 
again ‘‘when the panel was finished with its business.’’?21° San Filippo 





2204. Id. at 426-27. The one dissenting board member believed that the sanction was 
too severe. He was not a party to this action. 

2205. San Filippo also alleged that he had been dismissed for speaking out against 
University practices that he found to be offensive. For a discussion of the First Amendment 
aspects of this case, see Section IX.C., infra pages 672-677. 

2206. San Filippo, 30 F.3d at 447. 

2207. Id. 

2208. Id. The memorandum also suggested that the faculty members could request 
‘‘released time’’ to make up for their lost summer break. 

2209. Id. at 448. 

2210. Id. 
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alleged that this meant that, unless the Panel reached an outcome in 
Rutgers’ favor, the Panel members would not receive additional com- 
pensation. The Court of Appeals for the Third Circuit disagreed, how- 
ever, finding no evidence in the record that supported San Filippo’s 
allegation.?2"* 

San Filippo further alleged that, even if the Panel members did not 
base their decision against him on their desire for additional compen- 
sation, their negotiating for additional compensation while participating 
in the hearings ‘‘created an appearance of impropriety.’’ The court 
noted that, to prevail on his due process claim under this theory, San 
Filippo would have to prove ‘‘both that the events in question would 
cause [him] to reasonably question the panel’s impartiality[,] and [also] 
that the information was concealed from [him].’’*? The court then 
concluded that, because San Filippo’s AAUP counsellor actually sug- 
gested that the Panel members request the extra pay, and because San 
Filippo’s attorneys did not object to the Panel making the request, the 
meetings concerning the additional compensation ‘‘d{id] not have the 
invidious character San Filippo suggests.’’??*% 

The court thus found no procedural improprieties in the decision to 
revoke San Filippo’s tenure and dismiss him from the University. He 
was provided with notice and the opportunity to be heard. The hearings 
were meaningful, and were not tainted either by any actual impropriety 
or by any appearance of impropriety. Consequently, the Third Circuit 
affirmed the district court’s grant of summary judgment for the Uni- 
versity on San Filippo’s due process claim.??"4 

Shub v. Hankin??*5 and Silva v. University of New Hampshire??'* both 
present the issue of the process due when a college temporarily sus- 
pends a tenured professor from teaching duties because of alleged sexual 
harassment. In Shub, the court evaluated the process due to the ter- 
minated employee ‘‘as if’’ the suspension deprived him of his property 
rights.??”7 In Silva, however, the court easily concluded that the pro- 
fessor’s suspension deprived him of his property interest in continued 
employment.””** Then, both courts had to evaluate the constitutionality 





2211. Id. San Filippo also claimed that the district court wrongly denied his request 
for extra time to depose the Panel chair, presumably to get evidence in support of his 
theory. However, because San Filippo could not explain why he had not deposed the 
Panel chair at the same time that he deposed nine other Rutgers employees, and because 
he could not explain what information he expected to uncover that differed from that 
provided in the Panel chair’s affidavit, the Third Circuit upheld the district court’s 
decision. Id. at 448-49. 

2212. Id. at 448 (citing Commonwealth Coatings Corp. v. Continental Casualty Co., 
393 U.S. 145, 89 S. Ct. 337 (1968)). 

2213. Id. 

2214. Id. at 449. 

2215. 869 F. Supp. 213 (S.D.N.Y. 1994), aff’d, 66 F.3d 308 (2d Cir. 1995). 

2216. 888 F. Supp. 293 (D.N.H.), cert. denied, 115 S. Ct. 236 (1994). 

2217. Shub, 869 F. Supp. at 216. 

2218. Silva, 888 F. Supp. at 318. 
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of the process used in deciding to suspend the professors temporarily. 

In Shub, Michael Shub, an associate professor of mathematics at 
Westchester Community College (WCC), filed an action under 42 U.S.C. 
section 1983 alleging that WCC had violated his First and Fourteenth 
Amendment rights.??** WCC temporarily suspended Shub from his 
teaching duties pending the outcome of an investigation into claims by 
students that Shub had sexually harassed them and also had engaged 
in ‘‘other conduct unbecoming a member of the College staff.’’??2° Shub 
alleged that the College had denied him procedural due process both 
by suspending him prior to a hearing on the merits and by bringing 
the charges against him under the College’s Collective Bargaining 
Agreement instead of under the College’s Procedure on Discrimination 
and Procedure on Sexual Harassment (collectively referred to by the 
court as College Policy).?271 

The District Court for the Southern District of New York first noted 
that the Court of Appeals for the Second Circuit ‘‘has not yet addressed 
the issue of whether [the] temporary suspension of a tenured professor’s 
teaching duties constitutes deprivation of a property right.’’???? The 
court then acknowledged that, in a prior case involving a physician 
who was denied the opportunity to serve as Chief Resident, the Second 
Circuit had indicated, ‘‘In determining which interests are afforded [the 
protection due a property interest], a court must look to whether the 
interest involved would be protected under state law[,] and must weigh 
‘the importance to the holder of the right.’’’??? Thus, it was possible 
that the temporary suspension deprived Shub of a property right. 

Shub alleged that the suspension from his teaching duties deprived 
him of a significant source of compensation. Although he was sus- 
pended with pay, he was precluded from voluntarily teaching ‘‘over- 
load’’ courses for which he received extra pay. The court declined to 
decide specifically whether this was a protectible property interest, 
however, and instead analyzed the process afforded Shub ‘‘as if’’ he 
had been deprived unconstitutionally of a property interest.?22+ 

The next issue the court addressed was whether Shub was denied 
due process when the College suspended him prior to holding a hearing 
to address the students’ sexual harassment complaints. The court first 
noted, ‘‘In order to determine whether a pre-deprivation hearing, as 
opposed to a post-deprivation hearing, is due, the court must balance 
the private interest against the government interest.’’???5 Furthermore, 





2219. Shub, 869 F. Supp. at 214-15. 

2220. Id. at 215. The College did not diminish Shub’s basic salary, but merely 
reassigned him to various ‘‘curriculum/syllabus’’ projects. Id. 

2221. Id. at 216. 

2222. Id. 

2223. Id. (quoting Ezekwo v. NYC Health & Hosps. Corp., 940 F.2d 775, 782 (2d Cir.), 
cert. denied, 502 U.S. 1013, 112 S. Ct. 657 (1991)). 

2224. Id. 


2225. Id. (citing Mathews v. Eldridge, 424 U.S. 319, 340, 96 S. Ct. 893, 905 (1976)). 
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when ‘‘a valid government interest militates toward immediate action, 
a post-deprivation hearing is sufficient to satisfy due process.’’???° The 
court then noted that the College had a substantial interest in protecting 
its students from sexual harassment, and concluded that the College 
administrators were justified in taking a temporary disciplinary measure 
against a tenured employee in order to protect its students.?”?’ 

Finally, the court addressed the procedure that WCC intended to use 
in prosecuting the charges against Shub. The College had begun its 
action under its Collective Bargaining Agreement, which prohibited 
‘conduct unbecoming a member of the College staff.’’ Shub contended 
that the College instead should have followed its Policy on sexual 
harassment. Apparently, the Policy provided for less formal dispute 
resolution procedures and less severe disciplinary measures, whereas 
the Collective Bargaining Agreement provided the only procedure under 
which the College could remove or suspend Shub. Obviously, then, if 
the College proceeded under its Policy, as Shub desired, then Shub 
could not be suspended.??”* 

The court reviewed the procedures contained in both documents and 
determined that both procedures comported with due process,”?”° be- 
cause both provided Shub with notice and an opportunity to be heard 
at a meaningful time and in a meaningful manner.”**° The court then 
concluded, 


[T]here is no requirement[,] pursuant to the Fourteenth Amend- 
ment, that a specific procedure be used, nor is a plaintiff entitled 





See also Coyle, 654 A.2d at 17-18 (post-suspension hearings for professional employees 
comply with due process requirements). 

But see Cotnoir, 35 F.3d at 13, in which the court held that a post-deprivation hearing 
could not cure defects in a pre-deprivation hearing. See supra text accompanying notes 
2181-2201. Cotnoir can be distinguished from Shub and Coyle, however, because Cotnoir 
involved a complete termination of employment, while Shub and Coyle involved only 
temporary suspensions. 

2226. Id. at 216-17 (citing Ezekwo, 940 F.2d at 785). 

2227. Id. at 217. The court also noted that Shub had been found to have engaged in 
sexual harassment five years earlier. Id. at 215. This, then, gave credibility to the College’s 
fears that Shub was a threat to its students. 

But see Winegar v. Des Moines Indep. Community Sch. Dist., 20 F.3d 895 (8th Cir.), 
cert. denied, 115 S. Ct. 426 (1994), in which the Court of Appeals for the Eighth Circuit, 
citing Mathews, determined that Larry Winegar, a high school teacher accused of phys- 
ically abusing a student, had a liberty interest in protecting himself against stigmatizing 
allegations of child abuse. 20 F.3d at 899 (citing Shands v. Kennett, 993 F.2d 1337, 
1347 (8th Cir. 1993), cert. denied, 114 S. Ct. 880 (1994)). Further, the teacher had a 
Fourteenth Amendment right to a hearing or some related form of due process before 
being deprived of that interest. Id. (citing Loudermill, 470 U.S. at 542, 105 S. Ct. at 
1493). 

2228. Shub, 869 F. Supp. at 217-18. 

2229. Id. at 217-19. 

2230. Id. at 217, (citing Boddie v. Connecticut, 401 U.S. 371, 378, 91 S. Ct. 780, 786 
(1970)). 
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to the procedure of his or her choice. . . . It is not a constitutional 
violation if a defendant chooses to follow one established internal 
procedure, which provides due process, rather than utilizing a 
different internal procedure.?*1 


After determining that the College followed the mandates of the pro- 
cedure it properly chose to use, and thus, that Shub’s due process 
rights—if indeed he had any at all—were protected, the court granted 
WCC’s motion to dismiss for failure to state a claim.??*? 

In Silva, Donald Silva, a tenured professor at the University of New 
Hampshire (UNH), was suspended without pay for one year after he 
made comments in class that some students and University officials 
considered to be sexually harassing.?°* The University initially had 
begun an informal proceeding regarding Silva’s alleged misconduct, 
and had issued him a letter of reprimand. The University cut short that 
investigation, however, and instead began a formal proceeding against 
Silva.?23* After the formal hearing, the presiding panel concluded that 
Silva should be sanctioned, and further recommended that he be sus- 
pended for one year without pay.??*> Silva appealed this decision to 
the University’s appeals board, which upheld the sanctions imposed 
by the hearing panel. 

Silva then filed this action in the District Court for the District of 
New Hampshire, alleging, among other things, that the University, in 
deciding to suspend him, had deprived him of his right to due process. 
Silva took issue with the fact that, at the formal hearing, the University 
had raised incidents that Silva contended were outside of the scope of 
the student complaints about which he had been informed in the 
University’s notice to him regarding the hearing. Specifically, Silva 
claimed that he did not have notice that he would be expected to 
defend himself against the following student complaints: Silva’s class 
assignment for a time management exercise, in which he required 
students to write down exactly where they had been and what they 
had done; Silva’s habit of standing too close to students when talking; 
Silva’s requirement that students give him their home addresses and 
phone numbers; and a female student’s complaint that Silva had asked 
her if she wanted an ‘‘A’’ in the class. 

The court then separately evaluated the University’s informal and 
formal disciplinary procedures to determine if Silva had received due 
process in each.??*° With regard to the initial informal procedures, the 





2231. Id. 

2232. Id. at 219-20. 

2233. Silva, 888 F. Supp. at 307. For a complete discussion of the facts of Silva, see 
Section IX.C., infra pages 680-684. 

2234. Id. at 302-04. 

2235. Id. at 307. 

2236. The court also examined Silva’s claim that he had been denied substantive due 
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court relied heavily on evidence that UNH had provided Silva with 
notice of the nature of the proceeding and an opportunity to reply to 
the charges.??*” The court determined that the process was constitution- 
ally adequate, and granted UNH’s motion for summary judgment on 
Silva’s claims related to due process in the informal procedures.”*** 
With respect to the formal process, the court dismissed Silva’s alle- 
gation that the University had failed to follow its own procedures. The 
court ruled that mere failure to follow University procedures did not 
violate Silva’s constitutional rights as long as the hearings that actually 
were conducted fulfilled the requirements of due process.”** With 
regard to the notice for the formal procedure, the court found that there 
was a genuine issue of material fact regarding whether the University 
had failed to inform Silva that incidents other than those mentioned in 
the student complaints would be brought up at the hearings.?**° The 
court also found that UNH’s appeals board might well have been biased 
by incidents involving Silva and one of the board members.”**’ For 
these reasons, the court concluded that the defendants were not entitled 
to summary judgment on this part of Silva’s claim. The court did note, 
however, that Silva was unlikely to succeed on this claim at trial.?**? 
Bresnick v. Manhattanville College?*** illustrates the deference that 
courts show when evaluating adverse tenure decisions based on aca- 
demic criteria. Robert Bresnick, a full-time faculty member in Manhat- 


tanville College’s Dance and Theater department, challenged the 
College’s decision to deny him tenure. Bresnick alleged that the College 
had committed both breach of contract and breach of the duties of good 
faith and fair dealing.?*“* The College asserted that it denied Bresnick 
tenure because of his ‘‘unwillingness to work with colleagues in a 
sufficiently collegial and collaborative manner, [which raised] doubts 





process. The court found that this claim was based on his First Amendment claim. 
Relying on Albright v. Oliver, 114 S. Ct. 807, 813 (1994), the court granted UNH’s 
motion for summary judgment on this claim. The court interpreted Albright to bar Silva’s 
substantive due process claim in this circumstance. ‘‘[W]jhere a particular amendment 
provides an explicit textual source of constitutional protection against a particular sort 
of government behavior, that Amendment, not the more generalized notion of substantive 
due process, must be the guide.’ Silva, 888 F. Supp. at 325-26. 

2237. Id. at 320. 

2238. Id. at 321. 

2239. Id. Such requirements generally include at least notice and the opportunity to 
be heard. See Goss v. Lopez, 419 U.S. 565, 583, 95 S. Ct. 729, 741 (1975). 

2240. Silva, 888 F. Supp. at 322-23. 

2241. Id. at 324. The board member in question had told other members that Silva 
had followed her during a break and listened to a phone call that she had made. That 
board member also told other board members that she had heard Silva say that another 
board member ‘“‘should have a vibrator at her house.’’ Id. at 309. Silva denied both 
incidents. Id. at 329. 

2242. Id. at 324-25. 

2243. 864 F. Supp. 327 (S.D.N.Y. 1994). 

2244. Id. at 327. This state law case was brought in federal court veemn of diversity 
of citizenship. 
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about Bresnick’s ability to offer the ... leadership [skills desired in 
tenured faculty].’’?2*° Bresnick argued that ‘‘collegiality’’ or ‘‘working 
with colleagues’’ were improper standards against which to evaluate 
his fitness for tenure, because they were not among the criteria listed 
in College documents.??** 

The District Court for the Southern District of New York disagreed 
with Bresnick. First, the court noted that the collegiality and coopera- 
tion of its faculty members were essential to a department that often 
was Called on to interact with other departments. Furthermore, the 
court noted, ‘‘Where what is mentioned is clearly within a relevant 
category, it would be blind in the extreme to require the category to 
be specified in haec verba.’’?47 Consequently, the court found that 
collegiality and cooperation could be read into the tenure requirements 
of ‘‘teaching excellence, scholarship and service to the College,’’ and 
determined that the College had not breached its contract with Bresnick 
regarding his tenure review. 

Next, the court expressed its reluctance to evaluate the College’s 
decision beyond reviewing whether the College had acted in accordance 
with its own by-laws. ‘‘Courts . . . are reluctant to enter into decisions 
of this type, because doing so would substitute judicial evaluation of 
teaching effectiveness for the judgment of those charged with that 
function by the institution.’’??** The court then noted that using sub- 
jective standards to evaluate an employee’s performance does not per 
se breach the covenant of good faith.??*° Thus, finding a plausible 
justification for the College’s decision, the court determined that Bres- 
nick failed to present evidence in support of his claims, and entered 
summary judgment for the College.?*°° 

Similarly, in Chronopoulos v. University of Minnesota,??** the Court 
of Appeals of Minnesota indicated its unwillingness to interfere with 
the University of Minnesota’s (UM) academic judgment to deny tenure 
to Tony Chronopoulos, an assistant professor in UM’s Computer Science 
(CS) department. Before reaching that conclusion, however, the court 
conducted a detailed review of Chronopoulos’ claims that the Univer- 
sity, in denying him tenure, violated its own procedures. Although 
failure to follow internal rules typically is not a per se violation of due 
process, the court noted that, pursuant to a grant of power to the 





2245. Id. 328 (internal quotations omitted). 

2246. Id. The College’s By-Laws stated that tenure is awarded on the basis of ‘‘teaching 
excellence, scholarship and service to the College.” Id. 

2247. Id. (citing Avis Rent-A-Car Sys. v. Hertz, 782 F.2d 381, 385-86 (2d Cir. 1986); 
Guiseppi v. Wallig, 144 F.2d 608 (2d Cir. 1944); and THE FEDERALIST No. 37 (James 
Madison)). 

2248. Id. 

2249. Id. at 328. 

2250. Id. at 329. The court granted Bresnick’s motion for reconsideration but adhered 
to its original ruling. Id. at 329-30. 

2251. 520 N.W.2d 437 (Minn. Ct. App. 1994), review denied, (Minn. Oct. 27, 1994). 
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University under the Minnesota Constitution,?**? the University’s Re- 
gents had enacted binding rules that governed its internal grievance 
system, and thus, the University was not permitted to act beyond the 
scope of its power.?25* Consequently, the court had to evaluate whether 
the University followed its own procedures in its decision making 
process before the court could conclude that it could not interfere in 
what was an academic decision. 

In Chronopoulos’ sixth year at UM, the head of the CS department 
‘“‘enthusiastically recommended’’ Chronopoulos for promotion and ten- 
ure. The committee that reviewed Chronopoulos’ credentials disagreed, 
however, and voted four to three to recommend denying him tenure. 
The dean of the CS department accepted the committee’s recommen- 
dation, and informed Chronopoulos that he would not be granted 
tenure. Chronopoulos responded with a written rebuttal to the com- 
mittee’s recommendation, claiming omissions, inaccuracies, and mis- 
representations of his record. At the request of the dean, the committee 
reviewed its findings, but ultimately reaffirmed its original decision.”*™ 
The dean then recommended to the University’s vice president for Arts, 
Science and Engineering that Chronopoulos be denied tenure. The vice 
president reviewed Chronopoulos’ file, and informed the provost that 
Chronopoulos’ teaching and service to the University were adequate, 
but that his research was questionable. The vice president advised the 
provost to deny tenure because Chronopoulos had failed to meet the 
tenure standards of ‘‘a record of excellence and creativity in scholarly 
research and its dissemination.’’?5> The provost reviewed Chronopoulos’ 
file, interviewed the individuals who provided Chronopoulos with 
recommendations (one of whom had expressed reservations about pro- 
moting him), and evaluated Chronopoulos’ credentials against those of 
two other members of the CS department who recently had been granted 
tenure. The provost reached the same conclusion as the vice president, 
and decided to deny Chronopoulos tenure.”?** 

Chronopoulos then appealed the provost’s decision through the Uni- 
versity’s appeal process. He brought his case to the University’s Senate 
Judicial Committee, alleging gender discrimination, violations of his 
right to academic freedom, mistakes of fact, a lack of independent 
review, and a failure to apply required criteria. The Judicial Committee 
found that the case did not merit further consideration, and granted 





2252. MINN. Const. art. XIII, § 3. 

2253. Chronopoulos, 520 N.W.2d at 441 (citing Board of Regents of Univ. of Minn. 
v. Lord, 257 N.W.2d 796, 798 (Minn. 1977)). 

See also Ganguli v. University of Minn., 512 N.W.2d 918, 921 (Minn. Ct. App. 1994) 
(‘‘In reviewing [the plaintiff’s claim of breach of her employment contract], we are also 
mindful of the fact that the University’s Regulations Concerning Faculty Tenure are part 
of its contract with [plaintiff].’’). 

2254. Chronopoulos, 520 N.W.2d at 440. 

2255. Id. 

2256. Id. 
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the University’s request for summary judgment. Chronopoulos then 
appealed to the University’s president, who concurred with the Judicial 
Committee’s findings and dismissed Chronopoulos’ complaint. 
Chronopoulos ultimately petitioned the Court of Appeals of Minnesota 
for review on writ of certiorari, arguing that the University’s actions in 
denying him tenure violated University tenure regulations, and conse- 
quently, also violated his due process and First Amendment rights to 
a hearing.?5” 

In reviewing Chronopoulos’ appeal, the court first noted that, on 
review, it was confined to questions regarding the ‘‘regularity of the 
proceedings,’’ and whether the determination was ‘‘arbitrary, oppres- 
sive, unreasonable, fraudulent, made under an erroneous theory of law, 
or without any evidence to support it.’’?*5* Accordingly, the court noted 
that it could reverse the University’s decision to terminate Chronopoulos 
“only if it [found] a lack of substantial evidence to support that 
ruling.’’2?5° 

The appellate court first addressed Chronopoulos’ claim that the 
University had violated its own tenure regulations when deciding to 
deny him tenure. Chronopoulos claimed that the University violated 
its procedures in several ways, which the court addressed in turn. 

Chronopoulos argued, first, that the University’s Judicial Committee 
failed ‘‘to consider data available at the time of the decision [that bore] 
materially on [his] performance.’’??°° Specifically, Chronopoulos claimed 
that the Judicial Committee had failed to review a chart that Chronopoulos 
had created to compare his credentials with those of his two CS 
colleagues who had been granted tenure. Although the Judicial Com- 
mittee did not review Chronopoulos’ charts, the court found sufficient 
evidence that, at every stage of the review and appeals process, the 
individual or committee acting on Chronopoulos’ tenure decision did 
compare Chronopoulos’ credentials with those of the other two tenured 
faculty members. Thus, the data received sufficient review throughout 
the process, even though not in the form in which Chronopoulos wished 
to present it.?76 

Second, Chronopoulos alleged that the University violated its tenure 
regulation that prohibits any tenure decision to be based on the em- 
ployee’s ‘‘[p]Jersonal beliefs, expressions or conduct which fall within 
the liberties protected by law or by the principles of academic freedom 

. .’’2282 Chronopoulos contended that he was denied tenure because 





2257. Id. at 439. 

2258. Id. at 440 (citing Ganguli, 512 N.W.2d at 921 (citing Dietz v. Dodge County, 
487 N.W.2d 237, 239 (Minn. 1992))). 

2259. Id. (citing Harford v. University of Minn., 494 N.W.2d 903, 909 (Minn. Ct. App. 
1993)). 

2260. Id. at 441 (quoting the University’s Regulations Concerning Faculty Tenure 
§ 7.7(d) [hereinafter Tenure Regulations]). 

2261. Id. at 441-42. 

2262. Id. at 441 (quoting Tenure Regulations § 7.7(a)). 
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of his association with a controversial bloc of CS professors. The 
appellate court noted that this assertion ‘‘seemed dubious,’’ however, 
because another similarly ‘‘disfavored’’ professor had been granted 
tenure. Furthermore, the CS department professors voted, ten to three, 
to recommend Chronopoulos for tenure, and the CS department head 
‘“‘enthusiastically recommended’’ Chronopoulos for tenure. The court 
also found that Chronopoulos presented no evidence that the ultimate 
decision maker, the provost, had been influenced by the political unrest 
within the CS department.??® 

Third, Chronopoulos alleged that the University failed to comply 
with its discovery rules when it did not produce requested documents 
or witnesses.”?** The court noted that the University ‘‘may have been 
untimely’’ in providing Chronopoulos with some documents, but that 
it ultimately provided him with whatever it legally could provide. With 
regard to the documents, some of what Chronopoulos had requested 
was protected by the Minnesota Data Practices Act.?*° To comply with 
the Act, the University redacted some of the documents, and provided 
other data to Chronopoulos in summary form. With regard to the 
witnesses, the court noted that the University lacks subpoena power, 
and thus, could not produce the witnesses Chronopoulos had re- 
quested.?2° 

Finally, Chronopoulos alleged that, in denying him tenure against 
the recommendations of the CS department, the University violated its 
regulation that provided, ‘“The University may not act contrary to the 
recommendation of the academic unit which made the initial recom- 
mendation except for substantive reasons which must be stated in 
writing by the [provost] ... .’”?67 Chronopoulos contended that the 
provost failed to provide the required substantive reasons for acting 
contrary to the recommendation of the CS department. The court dis- 
agreed, however, and noted that the provost’s letter to Chronopoulos 
provided sufficient substantive reasons to support his decision to deny 
tenure.?26* Consequently, the court determined that the University did 
not violate any of its regulations in deciding to deny Chronopoulos 
tenure.?7° 

The court then evaluated Chronopoulos’ contention that he should 
have been given his procedural due process right to a hearing. The 
court first noted that, to be entitled to a hearing, Chronopoulos would 
need to prove that the decision to deny him tenure deprived him of a 





2263. Id. at 442. This also was the essence of Chronopoulos’ claim that the University’s 
decision to deny him tenure violated his First Amendment rights. The court thus 
determined that this claim was without merit. Id. at 446. 

2264. Id. at 442 (citing Tenure Regulations § 12(a)). 

2265. Id. (citing MINN. STAT. §§ 13.01 - 13.99 (1992)). 

2266. Id. 

2267. Id. (citing Tenure Regulations § 7.63). 

2268. Id. at 443. 

2269. 
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property right.?2”° Chronopoulos argued that he justifiably expected to 
be tenured if he acted in conformity with tenure guidelines. The court 
disagreed, however, determining that no such “‘implicit’’ right to an 
expectation of tenure existed under the University’s system.”?”? The 
court believed that the University’s grievance process provided 
Chronopoulos all of the process that he was due, and noted that the 
University’s detailed processes eliminated the need for a formal hearing 
because the ‘‘[d]ocumentary submissions [required at each stage] in 
[the] [U]niversity grievance procedures provide[d] adequate evidentiary 
bases under which an informed decision [could] be made.’’2272 

The court next addressed Chronopoulos’ claim that the summary 
judgment decision by the Judicial Committee denied him due process 
because he presented the Judicial Committee with genuine issues of 
disputed material fact, which should have precluded summary judg- 
ment. The court first noted that the University’s tenure proceedings are 
quasi-judicial, and are not bound by the same strict procedural rules 
required of courts of law.??”3 In fact, the University’s rules provided 
that the Judicial Committee could grant summary judgment ‘‘even if 
[the Committee] ha[d] to resolve issues of material fact in order to grant 
the motion.’’??* The court then determined that the Judicial Committee 
did review the evidence in light of Chronopoulos’ allegations, ‘‘and 
determined that the matter could be fairly decided based on written 
materials submitted by each party.’’??"> Thus, the court ruled that the 
University provided Chronopoulos with sufficient due process in its 
decision to grant summary judgment for the University. 

Chronopoulos also raised a substantive due process claim. The court 
dismissed this claim, however, finding that substantial evidence sup- 
ported the University’s decision not to grant Chronopoulos tenure.276 
The court indicated its deference to the University’s academic decision 
by stating, ‘‘A thorough and exhaustive review was conducted by well- 
qualified educators who determined that[,] while Chronopoulos may 
have been a good teacher, his qualifications did not meet the level of 
excellence established by the [UJniversity as a prerequisite to ten- 
ure.’’?2”7 Consequently, the court affirmed the University’s decision to 
deny Chronopoulos tenure.?278 





2270. Id. at 443-44 (citing Roth, 408 U.S. at 569, 92 S. Ct. at 2705). Neither state 
statute nor state College Board Regulations entitled non-tenured faculty to a hearing as 
a matter of law. Id. (citing Setty v. Minnesota State College Bd., 235 N.W.2d 594, 595 
(Minn. 1975)). 

2271. Id. at 444 (contrasting UM’s system with the “‘implied right to tenure’’ system 
at issue in Perry v. Sindermann, 408 U.S. 593, 602, 92 S. Ct. 2694, 2700 (1972)). 

2272. Id. 

2273. Id. at 444-45 (citing Hartford, 494 N.W.2d at 906; Holton v. Board of Educ. of 
Indep. Sch. Dist. No. 84, 222 N.W.2d 277, 282 (Minn. 1975); and Morey v. School Bd. 
of Indep. Sch. Dist. 492, 136 N.W.2d 105, 107-08 (Minn. 1965)). 

2274. Id. at 445 (quoting comment to University Rule 14(c)). 

2275. Id. 

2276. Id. at 446. 

2277. Id. 

2278. Id. 
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Blum v. Schlegel??”° illustrates a challenge to a denial of the tenure 
process. Jeffrey Blum, a former associate professor at the State University 
of New York at Buffalo School of Law, was up for tenure review during 
his sixth year of employment. David Filvaroff, the dean of the Law 
School, had indicated to Blum on several occasions that he likely would 
not be granted tenure if reviewed in his sixth year. Filvaroff suggested 
that Blum delay requesting tenure review for one year and accept a 
single year of additional employment, during which Blum could im- 
prove his scholarship. Blum initially agreed with Filvaroff’s recom- 
mendation.””°° However, after he found out that his title would be 
changed from ‘‘Associate Professor’’ to ‘‘Visiting Associate Professor,’’ 
Blum sent a statement to Filvaroff indicating that he ‘‘[did] not want 
a Tenure and Promotion Evaluation . . . to go forward.’’??** During the 
remainder of Blum’s employment term at the Law School, Blum and 
Filvaroff did not communicate any further regarding Blum’s tenure. 
Instead, two months into his seventh (and final) year, Blum brought 
suit against the Law School alleging that the actions of its employees 
violated his First, Fifth, and Fourteenth Amendment rights.??°? 

Blum initially sought a preliminary injunction requiring the Law 
School to retain him as a member of the faculty pending the district 
court’s final resolution of his claim. The district court declined to grant 
the preliminary injunction, however, finding that Blum likely would 
not prevail on the merits of his claim at trial.??8* The Court of Appeals 
for the Second Circuit affirmed the district court’s decision.??* 

In evaluating Blum’s due process claims under the Fifth and Four- 
teenth Amendments, the Second Circuit first noted that Blum was not 
asserting that the Law School unconstitutionally had deprived him of 
his property right in tenure and a promotion. Rather, Blum had claimed 
that the Law School unconstitutionally had deprived him of ‘‘the right 
to [a] timely and non-arbitrary review for tenure.’’??*° He argued that 
this right exists ‘‘by virtue of established procedures governing tenure 
and promotion review [as] set forth in the University Handbook.’’??* 
The court acknowledged that such a right might exist,?*” but then 
declined to give Blum the benefit of that right. The Second Circuit 
agreed with the district court’s finding that, in his last letter to Filvaroff, 
Blum had waived whatever right he might have had to sixth-year tenure 





2278. Id. 

2279. 18 F.3d 1005 (2d Cir. 1994). 

2280. Id. at 1007-09. 

2281. Id. at 1009. 

2282. Id. Blum’s First Amendment claims are discussed in Section IX.C., infra pages 
670-672. 

2283. Id. at 1010. 

2284. Id. at 1016. 

2285. Id. at 1015. 

2286. Id. 

2287. Id. (citing Dube v. State Univ. of N.Y., 900 F.2d 587, 599 (2d Cir. 1990), cert. 
denied, 501 U.S. 1211, 111 S. Ct. 2814 (1991)). 
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consideration. Furthermore, by his action in failing to request tenure 
review and in filing the lawsuit, the court noted that Blum also 
unequivocally had declined to be considered for tenure in his seventh 
year.”78* Consequently, the court found that Blum had waived any 
property right he might have had in the tenure review process, and 
declined to address further his due process claims.??® 


2. Other Due Process Issues 


Adverse employment decisions that do not involve tenure also may 
implicate due process considerations. However, unlike tenured em- 
ployees, who have a well-established property interest in their tenured 
employment, non-tenured employees first must establish the existence 
of such a property right. Typically, this interest arises either out of 
contractual or statutory limitations on the employer’s ability to termi- 
nate an employee” or is created out of implied contract as the result 
of law, customs, practices, and de facto policies.??°* An employee who 
succeeds in establishing such a right is protected by the same due 
process mandates that protect tenured employees. Furthermore, as is 
the case for tenured employees, a nontenured employee must exhaust 
all administrative appeals before resorting to judicial intervention.??” 





2288. Id. 

2289. Id. 

2290. See Bishop v. Wood, 426 U.S. 341, 344, 96 S. Ct. 2074, 2077 (1976). 

2291. See Perry v. Sindermann, 408 U.S. 593, 601-02, 92 S. Ct. 2694, 2699-2700 
(1972). 

See also Starishevsky v. Hofstra Univ., 612 N.Y.S.2d 794 (Sup. Ct. 1994). Title IX of 
the Education Amendments of 1972, 20 U.S.C. §§ 1681-1688 (1994), imposes due process 
requirements on sexual harassment or discrimination investigations at educational insti- 
tutions that receive federal funds. Specifically, under Title IX, ‘‘an educational institution 
must develop, implement and execute a hearing procedure which is substantially fair in 
nature.’’ Starishevsky, 612 N.Y.S.2d at 800. The Starishevsky court went on to define 
the contours of what is ‘‘substantially fair in nature’’—specifically, notice and a fair 
hearing, or in other words, due process. Id. 

But see Gregory v. Hunt, 24 F.3d 781 (6th Cir. 1994), in which the court held that a 
former university police officer had no protectible property interest in continued em- 
ployment when university handbook clearly stated that all non-faculty employees were 
employed at-will. Furthermore, even if former officer had liberty interest in being 
terminated only for cause, termination procedures satisfied all the process officer was 
due. 

2292. See, e.g., Bockover v. Perko, 34 Cal. Rptr. 2d 423 (Ct. App. 1994) (employee 
must exhaust all grievance procedures even if such procedures might not comport with 
constitutional due process requirements); Nailing v. UNC-CH, 451 S.E.2d 351 (N.C. Ct. 
App. 1994), review denied, 454 S.E.2d 255 (N.C. 1995) (employee of University medical 
school could not petition for judicial review of University’s decision to terminate her 
because she did not follow University’s grievance procedure); and Kreager v. Washington 
State Univ., 886 P.2d 1136 (Wash. Ct. App. 1994) (court affirmed termination decision 
because employee failed to pursue available administrative remedies, finding that ‘‘in- 
herent power of court’’ to review administrative decisions is limited to determining 
whether such decision was arbitrary or capricious; otherwise, the court’s ‘‘inherent 
power’’ could be used to circumvent the expert review provided by the administrative 
review process). 
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In Winegar v. Des Moines Independent Community School District,?2%* 
for example, Larry Winegar, a public high school teacher, was able to 
establish a property interest in his continued employment based on a 
state statute that provided procedures, including a hearing before the 
school board, before either terminating or not renewing teacher em- 
ployment contracts.??%* Consequently, before he was suspended and 
transferred following a physical confrontation with a student, Winegar 
was entitled to due process—that is, to notice and the opportunity to 
be heard at a meaningful time and in a meaningful manner.” 

In contrast, in Lassiter v. Alabama A&M University,??% Albert Lassiter, 
a former vice president at Alabama A&M University, could not establish 
a protected property interest in his continued employment. At the time 
that he filed suit, state law had not established clearly that either his 
employment contract or the University’s policy manual established such 
a right. Moreover, the court deemed the language of both documents 
to be too vague to establish such a right. Consequently, Lassiter could 
not establish that he was entitled to a hearing before being fired by the 
University, and thus, the individual defendants were entitled to assert 
qualified immunity as a defense to his action.”*%” 


C. First Amendment in Employment Decisions 


While there is no dispute that government workers have First Amend- 
ment rights, they unquestionably have fewer First Amendment rights 
than non-government workers. The Supreme Court has recognized that, 
in order to perform efficiently, the government may have to restrict the 
speech of its workers in some cases. Nevertheless, the government as 
employer must consider whether or not disciplining an employee for 
the employee’s speech would violate that employee’s First Amendment 
rights. Most courts apply the Connick-Pickering?*® test to determine 
whether an employee was disciplined in violation of the First Amend- 
ment. This test requires that the court first determine whether the 
speech indeed was protected speech—that is, whether the speech in- 





2293. 20 F.3d 895 (8th Cir.), cert. denied, 115 S. Ct. 426 (1994). 

2294. 20 F.3d at 899 (citing Iowa Cope ANN. §§ 279.13 - 279.19 (West 1988 & Supp. 
1995)). 

2295. Id. at 899-900 (citing Mathews, 424 U.S. at 333, 96 S. Ct. at 902). 

2296. 28 F.3d 1146 (11th Cir. 1994) (en banc). 

2297. Id. at 1151. For a discussion of the qualified immunity aspects of Lassiter, see 
Section V.B., supra page 490. 

2298. This test is based on the Supreme Court’s opinions in Pickering v. Board of 
Education, 391 U.S. 563, 568, 88 S. Ct. 1731, 1735 (1968) (within boundaries, the First 
Amendment allows a public employer to regulate its employees’ speech in ways it could 
never regulate the general public’s; a public employee’s interest in free speech must be 
balanced against the public employer’s interest in providing efficient services); and 
Connick v. Myers, 461 U.S. 138, 147, 103 S. Ct. 1684, 1690 (1983) (citizens should not 
be deprived of fundamental rights by virtue of working for the government). See also 
Swineford v. Snyder County, 15 F.3d 1258 (3d Cir. 1994). 
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volved a matter of public concern—and whether the employee’s interest 
in speaking outweighed the state’s interest in efficiency. Next, the court 
must examine whether that speech indeed was the motivating factor 
for the disciplinary action. If the answers to these two questions favor 
the employee, the employer still can escape liability by showing that 
it would have taken the disciplinary action against the employee even 
in the absence of the protected speech. 

In 1994, the Supreme Court issued a four-justice plurality opinion in 
Waters v. Churchill,?2® a case that dealt with a retaliatory employment 
decision. In Waters, Cheryl Churchill was discharged from her position 
as an obstetrics nurse at a state-run hospital because of statements that 
she allegedly made to a co-worker, Melanie Perkins-Graham, during a 
break.?°°° Perkins-Graham and another co-worker who overheard the 
conversation told Cynthia Waters, Churchill’s supervisor, that Churchill 
had made disruptive statements that were critical of the obstetrics 
department and of Waters. In Churchill’s version of the story, which 
was supported by others who had overheard parts of the conversation, 
Churchill maintained that her statements were nondisruptive statements 
that were critical of the hospital’s ‘‘cross-training’’ program, which she 
believed threatened the quality of patient care.2° 

Churchill sued Waters and the hospital under 42 U.S.C. section 1983, 
claiming that her firing violated her First Amendment rights because 
her speech was protected under Connick v. Myers.”** The trial court 
granted summary judgment to the defendants, finding that neither 
Churchill’s nor Perkins-Graham’s version of Churchill’s statement was 
protected. The court noted that the speech did not involve a ‘‘matter 
of public concern,’”’ and even if it did, ‘‘its potential for disruption 
nonetheless stripped it of [any] First Amendment protection. ’’?°° 

The federal court of appeals reversed, however, holding that, under 
Churchill’s version of the story, her speech was protected under 
Connick.#** The appellate court determined that the inquiry should 
turn on what the speech actually was, and not on what the employer 
thought it was. The court believed that any other ruling would allow 
employers to fire employees for protected speech simply because the 
employer did not investigate properly what actually occurred. Waters 
and the other defendants petitioned for certiorari, which the Supreme 
Court granted. 

Justice O’Connor began her plurality opinion by agreeing with the 
trial court and the appellate court that the Connick test applied to the 
case. Justice O’Connor, however, disagreed with the manner in which 





. 114 S. Ct. 1878 (1994). 

. Id. at 1882-83. 

. Id. at 1883. 

. 461 U.S. 138, 103 S. Ct. 1684 (1983). 
. Waters, 114 S. Ct. at 1883. 

. Id. 
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both lower courts applied the test to the facts. She first indicated that, 
under Connick, for speech to be protected, 


[it] must be on a matter of public concern, and the employee’s 
interest in expressing herself on this matter must not be out- 
weighed by any injury the speech could cause to ‘‘the interest of 
the State as an employer in promoting the efficiency of public 
services it performs through its employees.’’?9% 


Justice O’Connor then narrowed the issue to the question of how to 
determine the factual basis to which the test should be applied. In 
making this decision, Justice O’Connor recognized that the government, 
as an employer, has a significant interest in achieving its goals quickly 
and efficiently.2°* This interest justifies some government restrictions 
on employee conduct—restrictions that would not be justified if im- 
posed on the public at large. Justice O’Connor then concluded that the 
test used by the court of appeals did not give sufficient weight to the 
interest of the government in controlling its employees.” She reasoned 
that such a test would require a government manager, before disciplin- 
ing an employee, to evaluate the employee’s conduct against the rules 
of procedure and evidence in order to determine accurately how a court 
might rule, and refused to place such a high burden on the govern- 
ment.?9% 

On the other hand, Justice O’Connor also rejected the trial court’s 
application of the Connick test. She noted that it does not follow that, 
just because the decision maker must make the decision in good faith, 
that good faith is all that is required.2 She then concluded that it 
would not be unduly burdensome to require that a court apply the test 
to the facts as the employer reasonably found them to be.”°° 

Applying this analysis to the facts at hand, Justice O’Connor con- 
cluded that, if the hospital managers really had relied on the findings 
of their investigation and had fired Churchill because the statements 
they were told that she had made actually were disruptive, then their 
conduct was reasonable and did not violate Churchill’s rights.**"* Justice 
O’Connor did note, however, that Churchill had produced some evi- 





2305. Id. (quoting Connick, 461 U.S. at 142, 103 S. Ct. at 1687 (quoting Pickering, 
391 U.S. at 868, 88 S. Ct. at 1735)). 

2306. Id. at 1888. 

2307. Id. 

2308. Id. In his dissenting opinion, Justice Stevens argued that, in order to protect 
speech rights, an employer should be required to ‘‘get its facts straight’’ before making 
an adverse employment decision. Id. at 1898-1900. 

2309. Id. at 1889. In his dissenting opinion, Justice Scalia argued that it is not necessary 
to require more than good faith. He found the new test used by the Court to constitute 
superfluous protection of previously established rights. Id. at 1895-97. 

2310. Id. at 1889. 

2311. Id. at 1890-91. 
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dence that showed that she actually had been fired merely for criticizing 
the cross-training program.”*?? Justice O’Connor acknowledged that, if 
this was true and. if the statements were determined by the trial court 
to be protected speech, then Churchill’s termination violated her First 
Amendment rights. Accordingly, Justice O’Connor remanded the case 
for further proceedings to resolve these factual questions. 

For state-run colleges and universities, Waters makes some employ- 
ment decisions much easier, because it means that administrators can 
terminate any employee without repercussions, as long as the admin- 
istrator relies on a reasonable investigation that shows that the employee 
had engaged in unprotected speech. Nevertheless, Waters still does 
leave plaintiffs with some protection because the court still must find 
that the speech on which the employer reasonably based the disciplinary 
decision, in fact, was unprotected. Whether or not the employer thought 
the speech was protected would be irrelevant. Thus, even after Waters, 
college and university officials must tread carefully in this area. 

The cases from 1994 reveal that courts continue to have a difficult 
time in determining exactly what constitutes a matter of public concern 
when it comes to an educational setting. Especially when classroom 
speech is at issue, the courts seem to be unsure of the scope of academic 
freedom. If academic freedom were to extend to everything that an 
academic wants to say, colleges and universities might never have a 
significant enough interest to outweigh the speaker’s free speech inter- 
est. Because it likely will be difficult to prove that speech in an 
academic setting is unprotected, it appears that the institution must 
focus its defense on whether the protected speech indeed was the cause 
for the disciplinary action, as well as on whether the disciplinary action 
would have occurred even in the absence of the protected speech.” 

Jeffries v. Harleston?*** further illustrates the application of the Connick 
test in the education context. Leonard Jeffries, a Black Studies professor, 
sued City College of New York (CCNY) officials, alleging that they had 
violated his free speech rights by removing him from his department 
chairmanship after he had given a controversial speech off-campus. In 
that speech, Jeffries had criticized the school curriculum and ‘‘[had] 
made several comments about Jews that were hateful and repug- 
nant.’’2315 Following the speech, CCNY’s President Harleston, with the 





2312. Id. at 1891. 

2313. See, e.g., Kennedy v. Guilford Technical Community College, 448 S.E.2d 280, 
283-84 (N.C. Ct. App. 1994) (assuming that former community college employee made 
out prima facie case for retaliatory discharge, community college established legitimate, 
nondiscriminatory reason for transfer that was part of campus-wide reorganization). 

2314. 21 F.3d 1238 (2d Cir.), vacated and remanded, 115 S. Ct. 502 (1994), on remand, 
52 F.3d 9 (2d Cir.), cert. denied, 116 S. Ct. 173 (1995). 

See also Richard H. Hiers, New Restrictions on Academic Free Speech: Jeffries v. 
Harleston II, 22 J.C. & U.L 217 (1995); and Stephen A. Newman, At Work in the 
Marketplace of Ideas: Academic Freedom, the First Amendment and Jeffries v. Harleston, 
22 J.C. & U.L. 281 (1995). 

2315. Id. at 1242. 
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help of other CCNY officials, investigated Jeffries’ job performance. The 
results of the investigation indicated that Jeffries was carrying out his 
duties adequately.”*** Nevertheless, Harleston recommended that the 
CCNY Board of Trustees reappoint Jeffries as department chairman for 
only one year, instead of for the typical three-year period.?*"” Following 
this reappointment, the provost and the dean of social sciences reported 
to Harleston that Jeffries had been involved in a series of angry ex- 
changes and had thrown tantrums regarding his limited term.?**® 
Harleston recommended a replacement for Jeffries as department chair, 
and the Board voted unanimously to accept Harleston’s recommenda- 
tion. Jeffries then filed this suit. 

At trial, the jury found that the defendants had limited Jeffries’ 
employment because of his off-campus speech.”*° The jury also found 
that, although the speech did not disrupt the functioning of the Uni- 
versity, the defendants’ actions were motivated by a reasonable expec- 
tation that the speech would cause disruptions.”*”° The jury then found 
only six of the defendants liable to Jeffries in their individual capacities, 
because they had taken action against Jeffries due to his controversial 
speech and would not have done so in the absence of the speech.?%2 
The trial court then assessed punitive damages against the six liable 
defendants based upon the jury’s finding that they had acted with 
malicious intent.2*?? The trial judge also ordered CCNY to reinstate 
Jeffries. 2525 

On appeal, the defendants argued that they did not violate Jeffries’ 
First Amendment rights. In an opinion that later was vacated by the 
Supreme Court,?*?* the Court of Appeals for the Second Circuit rejected 
this assertion and determined that Jeffries had satisfied the Connick 
test. The appellate court held that Jeffries’ speech on public school 
curriculum and the history of black oppression was of public concern, 
and thus, should be protected.?*25 The court then deferred to the jury’s 
finding of fact that the decision to remove Jeffries was motivated by 
the content of his speech.”*** Finally, the court noted that CCNY had 
been unable to prove that Jeffries’ speech was so disruptive as to cause 
an actual interference with the effective fulfillment of his responsibili- 
ties at the University.”*?”? The appellate court thus rejected the defen- 





2316. 

2317. Id. 

2318. Id. at 1243. 

2319. Id. at 1243-44. 

2320. Id. 

2321. Id. at 1244. 

2322. 

2323. Id. For more on this case, see Robinson and Huber, 1993 in Review, supra note 
233, at 174-76. 

2324. See Harleston v. Jeffries, 115 S. Ct. 502 (1994). 

2325. Jeffries, 21 F.3d at 1245. 

2326. Id. at 1246. 

2327. Id. 
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dants’ argument that they reasonably expected that Jeffries’ speech 
would cause a disruption to the operation of the University.**** Con- 
sequently, the appellate court upheld the trial court’s decision that the 
University’s action violated Jeffries’ First Amendment rights. 

The individual defendants argued that they should be entitled to 
qualified immunity.?*° The appellate court, however, pointed out that 
qualified immunity cannot protect a state actor who acts in violation 
of a clearly established right of which a reasonable person in the actor’s 
position would have been aware.?**° The court held that the Free Speech 
right was one that plainly had been established by precedent, and 
furthermore, that the precedent existed in such abundance that the 
defendants should have been aware of the right.?**' Therefore, the court 
declined to extend qualified immunity to the defendants. 

The defendants also challenged the court’s decision to order Jeffries’ 
reinstatement. They argued that Jeffries’ replacement was better suited 
for the job as chairman, and contended that the public would be forced 
to endure an unduly harsh consequence by having to work with 
Jeffries.2*°2 The Second Circuit rejected this argument as well, finding 
that reinstatement was well within the discretion of the court, and on 
balance, the hardship to be suffered by the public would be minimal 
compared with the harm to be endured by Jeffries.?°** 

Finally, the individual defendants argued that the punitive damages 
award, which was based on the jury’s finding that the defendants had 
acted with malicious intent, should be vacated because such an award 
was inconsistent with the jury’s other finding that the defendants had 
acted with the reasonable expectation that Jeffries’ speech would be 
disruptive.?*** The Second Circuit agreed, and vacated solely that por- 
tion of the decision and remanded for a new trial on the damages issue 
alone.?**5 The defendants appealed this ruling to the Supreme Court. 

On appeal, the Supreme Court, without comment, vacated the judg- 
ment of the Second Circuit, and remanded the case for consideration 
in light of the Court’s Waters v. Churchill?** decision. In 1995, in 
addressing Waters, the Second Circuit noted that the priniciples relevant 
to Jeffries were the following: (1) that the government may fire an 
employee for disruptive speech based on the government’s reasonable 





2328. Id. at 1246-47. 

2329. For a discussion of the qualified immunity defense, see Section V.B., supra 
pages 486-501. 

2330. Jeffries, 21 F.3d at 1248. See generally Harlow v. Fitzgerald, 457 U.S. 800, 102 
S. Ct. 2727 (1982); and White Plains Towing Corp. v. Patterson, 991 F.2d 1049 (2d Cir. 
1993). 

2331. Jeffries, 21 F.3d at 1248. 

2332. Id. at 1249. 

2333. Id. 

2334. Id. at 1249-50. 

2335. Id. at 1250. 

2336. 115 S. Ct. 502 (1994). 
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belief of what the employee said, regardless what the employee actually 
said;?*°” and (2) that, when weighing the value of the employee’s speech 
against the interference with the employer’s operations, a government 
employer must show only that the speech likely would be disruptive 
before the speaker may be punished.?*** The Second Circuit thus re- 
versed the decision of the district court, finding that the ‘‘defendants 
made a substantial showing at trial that their decision to limit Jeffries’ 
term [as department chair] was based upon a reasonable prediction that 
[his controversial] speech would disrupt University operations.’’?*°® The 
appellate court then remanded the case to the district court with 
instructions to enter judgment for the defendants.”5*° 

Jirau-Bernal v. Agrait?**1 addresses the standards required to make 
out a prima facie case for retaliatory discharge under the First Amend- 
ment, and illustrates that the burden of proof in First Amendment 
claims differs from the burden of proof in other types of discrimination 
claims, such as those brought under Title VII.2**? Haydee Jirau-Bernal 
appealed from a grant of summary judgment in favor of the University 
of Puerto Rico (UPR) regarding her claim that her discharge violated 
her First Amendment rights. Jirau-Bernal contended that she was de- 
moted from her position at UPR because she was not a member of the 
Popular Democratic Party (PDP) that swept into office throughout Puerto 
Rico in 1984.?*° In evaluating her claim, the magistrate for the District 
Court for the District of Puerto Rico first noted that ‘‘mere evidence 
that [Jirau-Bernal] had been ‘demoted’—by reassignment to a nonsu- 
pervisory position at a reduced salary—was insufficient evidence of 
discriminatory animus, because [such evidence was] entirely consistent 
with the [University’s] ‘reorganization’ defense.’’ Consequently, the 
district court accepted the magistrate’s recommendation to grant sum- 
mary judgment for UPR. 

On appeal, however, the Court of Appeals for the First Circuit first 
noted that Jirau-Bernal had made out her prima facie case for First 
Amendment retaliatory discharge. Specifically, she had offered evidence 
that all defendants were known PDP members, while she and all of her 
fellow demotees were members of the opposition New Progressive Party, 
and further, that her position, although formally abolished, promptly 
was recreated under a different title and was filled by a PDP member.?** 
Moreover, she pointed to an affidavit attesting to a statement by a UPR 
official to the effect that the UPR administration ‘‘had to select its own 





2337. 52 F.3d 9, 10 (2d Cir. 1995) (citing Waters, 114 S. Ct. at 1889). 

2338. Id. (citing Waters, 114 S. Ct. at 1887, 1890). 

2339. Id. 

2340. Id. 

2341. 37 F.3d 1 (1st Cir. 1994). 

2342. For a discussion of Title VII discrimination cases, see Section IX.D., infra pages 
688-738. 

2343. 37 F.3d at 2. 

2344. Id. at 3, 5. 
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team, loyal to the ideology of the party in power.’’*** Nevertheless, 
the district court magistrate determined that this evidence was not 
sufficient to overcome UPR’s defense that Jirau-Bernal was demoted as 
part of a University-wide reorganization. 

The First Circuit then noted that the magistrate incorrectly applied 
the burden of proof standards of Title VII discrimination claims to 
Jirau-Bernal’s First Amendment claim. In Title VII claims, the plaintiff 
retains the burden of proof throughout. The employee-plaintiff must 
make out a prima facie case of discrimination, then must prove pretex- 
tual any legitimate, nondiscriminatory reason offered by the employer- 
defendant to justify the termination.?** First Amendment claims, on 
the other hand, are not subject to this same type of analysis. Rather, 
once the plaintiff makes out a prima facie case of discrimination, as 
Jirau-Bernal had, the burden then shifts to the defendant University to 
overcome this claim by proving that the plaintiff-employee’s exercise 
of First Amendment rights played no part in the employee’s dis- 
missal.?**”7 Thus, to be granted summary judgment, UPR was required 
to establish ‘‘the absence of a trialworthy dispute as to whether ‘effi- 
ciency’ was their only motivation for the [Jirau-Bernal] demotion.’’*** 
In other words, summary judgment for UPR would be appropriate ‘‘only 
if [its] evidentiary proffer compelled the finding that political discrim- 
ination did not constitute a ‘but for’ cause for the demotion.’’?**° The 
First Circuit then determined that the defendants’ affidavits ‘‘directly 
evidenced a discriminatory animus at odds with their reorganization 
defense, and required credibility determinations appropriate to the trier 
of fact.’’?°5° Consequently, the First Circuit concluded that the district 
court erred in granting summary judgment for the University, vacated 
the judgment, and remanded for further proceedings.”*™ 

In Blum v. Schlegel,?**? Jeffrey Blum, a professor at the State Uni- 
versity of New York at Buffalo School of Law, sought a preliminary 
injunction requiring that the law school retain him as a member of the 
faculty pending a ruling on the professor’s First, Fifth, and Fourteenth 
Amendment claims against the Law School.”** Blum alleged that he 
was denied tenure because of speeches he had made both advocating 
the legalization of marijuana and criticizing national drug control pol- 


icy.?55* The district court denied Blum’s motion for a preliminary 





2345. Id. at 3. 

2346. See St. Mary’s Honor Ctr. v. Hicks, 113 S. Ct. 2742 (1993). 

2347. Jirau-Bernal, 37 F.3d at 3-4. 

2348. Id. at 4. 

2349. Id. at 3. 

2350. Id. at 4. 

2351. Id. at 5. 

2352. 18 F.3d 1005 (2d Cir. 1994). 

2353. Id. at 1007. Blum’s Fifth and Fourteenth Amendment due process claims are 
discussed in Section IX.B.1., supra pages 661-662. 
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injunction, finding that he had not demonstrated a likelihood of success 
on the merits of his claim, and that he had not established sufficiently 
serious questions going to the merits of his claim to make them fair 
grounds for litigation. Furthermore, the court also determined that 
forcing the Law School to allow Blum to continue teach during the 
pendency of his case would create an undue hardship on the Law 
School.?*55> Blum appealed, alleging that the district court had erred in 
denying his request for a preliminary injunction. 

The Court of Appeals for the Second Circuit first noted that a state 
may regulate the speech of its employees, but only after balancing the 
nature of the speech against the nature of the public services that the 
particular employee performed.?*** Under the Supreme Court’s decision 
in Mount Healthy City School District Board of Education v. Doyle,”°°’ 
in order to succeed on his First Amendment claim, Blum would have 
to show that the speech at issue was protected, that he suffered an 
adverse employment action, and that a causal connection existed be- 
tween the protected speech and the adverse employment action.”** 
Once he satisfied this burden, the burden then would shift to the Law 
School to prove that it would have taken the same action even in the 
absence of Blum’s protected activity.?°°° The district court had found 
that Blum had failed to demonstrate any of the three elements of his 
burden of proof.°© 

Upon review, however, the Second Circuit found that the district 
court had erred in its finding with respect to the first of the three 
elements. The court believed that an important role of law schools is 
to advance our understanding of the law and to help shape the law 
itself, and noted, ‘‘[E]xcessive regulation of the speech of faculty mem- 
bers may actually impair the ability of a law school to function effi- 
ciently.’’?°6 The court then determined that, since Blum’s speech 





by stripping him of his property interest in a timely and non-arbitrary promotion and 
tenure review. Id. at 1011-12. 

2355. Id. at 1010. For a discussion of the district court’s opinion, see Robinson and 
Huber, 1993 in Review, supra note 233, at 240-41. 

2356. Blum, 18 F.3d at 1011. 

2357. 429 U.S. 274, 97 S. Ct. 568 (1977). 

2358. Id. at 283-87, 97 S. Ct. at 574-76. To survive summary judgment, the plaintiff 
has the burden of providing evidence that the plaintiff’s speech was protected and that 
the speech was the reason for the adverse employment decision. See, e.g., Luxemburg 
v. Texas A&M Univ. Sys., 863 F. Supp. 412, 422 (S.D. Tex. 1994), aff'd, 59 F.3d 1240 
(5th Cir. 1995), in which the plaintiff, Leon Luxemburg, failed the first part of the Mount 
Healthy test by failing to provide evidence that his reduction in pay was motivated by 
anything other than a prior agreement that he entered into with Texas A&M, which 
provided objective standards to be used to determine Luxemburg’s pay. Thus, the court 
did not need to address the second part of the Mount Healthy test, and granted summary 
judgment for the defendant University. 

2359. Mount Healthy, 429 U.S. at 287, 87 S. Ct. at 576. 

2360. Blum, 18 F.3d at 1010. 

2361. Id. at 1011. 
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implicated matters of public concern and did not impair the interest of 
the state in running the Law School, his speech was protected consti- 
tutionally. 

The more interesting part of the Second Circuit’s decision is its 
analysis of the second of the three elements—that is, whether Blum 
had suffered an ‘‘adverse employment action’’ because he was denied 
tenure. When Blum was in his fifth and sixth years at the Law School, 
the dean, David Filvaroff, told him several times that his chances of 
receiving tenure were poor. Filvaroff recommended that Blum delay 
his tenure review until his seventh year, to give him more time to 
improve his scholarship.” Blum initially had agreed to this suggestion, 
but after he found out that, during his seventh year, he would be given 
the title ‘‘Visiting Associate Professor’’ instead of being allowed to 
retain his ‘‘Associate Professor’ title, Blum sent Filvaroff a self-named 
‘*Personal Resolution,’’ which stated, ‘‘I . . . do now declare—clearly, 
unambiguously and without conditions—that I do not want a Promotion 
and Tenure Evaluation of me to go forward.’’°** Blum’s contract expired 
at the end of his seventh year, without the tenure review ever having 
taken place.?*** The Second Circuit concluded that this did not consti- 
tute an ‘‘adverse employment action.’’ Rather, Blum ‘“‘simply [had] 
waived his right of tenure review.’’?*® Consequently, he had failed the 
second part of the Mount Healthy test, and thus, had failed in his effort 
to prove that he likely could succeed on his First Amendment claim. 
Thus, the court reasoned that it would be inappropriate to grant him 
a preliminary injunction reinstating him during the pendency of his 
case.75% 

In San Filippo v. Bongiovanni,?**’ Joseph San Filippo brought an 
action against Rutgers University and against the six members of the 
Board of Governors who had voted to dismiss him from his position 





2362. Id. at 1007. Typically, tenure decisions at the Law School are made in the 
faculty member’s sixth year of employment, but the terms of Blum’s appointment provided 
that, if he were denied tenure in his sixth year, he could be reappointed for one more 
year. 

2363. Id. at 1009 (omissions in the court’s opinion). 

2364. Id. 

2365. Id. at 1012. 

2366. Although it did not need to, the court did address the third prong of Mount 
Healthy, and agreed with the district court that Blum had failed to establish a causal 
connection between his statements regarding drugs and his denial of tenure. Specifically, 
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controversy and that Blum’s statements were controversial. Id. at 1013-14. However, 
Filvaroff also noted that the president realized that ‘‘vigorous controversy was an inherent 
part of the University and intellectual life.”’ Id. at 1014. The court then concluded, ‘‘Far 
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as a tenured chemistry professor.”* Rutgers said that San Filippo had 
been dismissed for harassing, exploiting, and attempting to exploit 
visiting scholars from China.?° San Filippo, on the other hand, alleged 
that he had been fired in retaliation for exercising his First Amendment 
rights in various ways, over a period from 1977 to 1986. In particular, 
San Filippo claimed that he had been criticized by the head of Rutgers’ 
chemistry department for talking to newspapers about safety conditions 
in the laboratories at Rutgers, for criticizing a chemistry department 
plan to charge other users for the use of the department’s facilities, for 
interfering with efforts to divert government grant money from worth- 
while research projects to pet projects, and for using the University’s 
grievance procedure and bringing lawsuits against the University.”°”° 

The University had conducted a forty-six-day hearing before recom- 
mending to the Board of Governors that San Filippo be terminated.”°” 
The Board, with only one member dissenting, then voted to dismiss 
San Filippo.?*7? San Filippo then brought this action in federal court, 
claiming that the University’s action infringed upon his First Amend- 
ment rights, and further, that the University violated his right to due 
process because the panel that recommended his dismissal had a fi- 
nancial incentive to take that action.*”? The University officials coun- 
tered that San Filippo’s misconduct, rather than his protected speech, 
motivated their decision to terminate his employment.”* Rutgers then 
moved for summary judgment on both claims. 

A magistrate recommended that Rutgers be granted summary judg- 
ment on San Filippo’s due process claim, but recommended against 
summary judgment for Rutgers on San Filippo’s First Amendment 
claim.?°5 The district court accepted the magistrate’s recommendation 
to grant summary judgment to Rutgers on the due process claim, but 
rejected the magistrate’s recommendation on the free speech claim, and 
granted summary judgment to Rutgers.”*”° In particular, the district 





2368. 30 F.3d at 426. 

2369. Id. The University alleged that San Filippo had been using teaching assistants 
from China to perform household tasks for him. The University also alleged that San 
Filippo had represented the students as post-doctoral fellows when, in fact, they did not 
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2370. Id. at 427-29. 

2371. Id. at 426-27. 

2372. Id. at 427. 
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pages 649-651. 

2374. San Filippo, 30 F.3d at 429-30. 
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court found that there was no evidence in the record from which a 
jury could conclude that San Filippo was dismissed because of his 
speech rather than because of his misconduct.”*”” San Filippo appealed 
both on the merits as well as on the basis that the district court 
improperly denied his request to conduct additional discovery.?*”* 

After determining that San Filippo should have been allowed to 
conduct additional discovery with respect to whether Rutgers similarly 
disciplined others who had committed acts of a similarly serious nature, 
the appellate court also remanded San Filippo’s First Amendment 
claim. The court addressed certain issues that would be relevant on 
remand. The Third Circuit previously had set out a test to evaluate 
similar First Amendment claims.?%”° First, San Filippo had to demon- 
strate that he had engaged in a protected activity. Second, San Filippo 
had to show that his participation in that activity was a motivating 
factor in his dismissal. After San Filippo satisfied the first two elements, 
the University then would have the opportunity to show that San 
Filippo would have been terminated because of his misconduct with 
respect to the Chinese scholars, even in the absence of this protected 
activity.?°°° The court then offered guidance as to how these three steps 
should be interpreted. 

The Third Circuit first pointed out that the First Amendment Free 
Speech Clause and Petition Clause each protect different rights, and 
thus, free speech analysis might not necessarily be directly applicable 
to the right to petition. The court explained that, in order to be 
considered to be a protected activity, speech typically must involve a 
matter of public concern. The parties did not dispute that aspects of 
San Filippo’s speech could qualify as speech on a matter of public 
concern.?**1 San Filippo had argued, however, that his personal actions 
in filing grievances and lawsuits against Rutgers also should be con- 
sidered protected under the Petition Clause of the First Amendment 
unless his petitions were baseless.?**? The district court had rejected 
this argument, holding that petitions, like speech, should be subject to 
the public concern standard. 

The appellate court first noted that the Supreme Court has not yet 
addressed the issue of whether the public concern standard should 
apply to the right of petition in a retaliatory discharge case, but that, 
in other contexts, the Court has made it clear that baseless litigation is 
not immunized by the First Amendment right to petition.?*** The Third 





2377. Id. at 431-32. 

2378. Id. at 432. For a discussion of the court of appeals reversal and remand with 
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Circuit then acknowledged that each court of appeals that has consid- 
ered the issue in the retaliatory discharge context has reached the 
conclusion that, in order to succeed on a retaliation claim, a public 
employee must show that the lawsuit involved a matter of public 
concern.”*** Nevertheless, the Third Circuit decided to break from the 
other circuits and concluded that, although lawsuits can cause divisive 
effects in the workplace in much the same way as speech can, petitions 
are entitled to protection without regard to their subject matter.?°** The 
court found that, if the government can terminate employees merely 
for using the grievance process, then government employees would be 
inhibited from vindicating their own rights and interests.?°** The ap- 
pellate court then remanded the case to the district court, with instruc- 
tions to examine whether any of San Filippo’s lawsuits constituted 
‘‘non-sham’’ petitions. Thus, in the Third Circuit, the filing of a good 
faith petition or grievance cannot provide a constitutionally permissible 
ground for terminating an employee.?*” 

The appellate court then addressed the ‘‘substantial factor’’ stan- 
dard.2*** The district court first had concluded that San Filippo’s activ- 
ities before 1985 were not near enough in time to be contributing factors 
to his 1987 termination, but that his 1986 activities could raise an 
inference of retaliation.?**® Having eliminated from consideration San 
Filippo’s earlier and possibly protected activities, the district court 


granted summary judgment for Rutgers because it found ‘‘no basis in 
the record from which a fact-finder could reasonably conclude that San 
Filippo was dismissed because of his protected conduct, rather than 





(libel context); Bill Johnson’s Restaurants v. NLRB, 461 U.S. 731, 103 S. Ct. 2161 (1983) 
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2388. Some courts refer to this as the ‘‘causal connection’’ element of a prima facie 
case of retaliatory discharge—that is, that the employee’s action in filing the petition or 
grievance in some way caused the employer to decide to terminate the employee. See In 
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676 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 3 


because of the misconduct described in the charges brought against 
him.’’3°° The appellate court, however, disagreed with the district 
court’s rationale in limiting its consideration to only those activities 
temporally proximate to San Filippo’s dismissal. The court noted, 


Although a dismissal that occurs years after protected activity 
might not ordinarily support an inference of retaliation, where, as 
here, a plaintiff engages in subsequent protected activity and the 
plaintiff is dismissed shortly after the first episode of such pro- 
tected activity, a fact-finder may reasonably infer that it was the 


aggregate of the protected activities that led to the retaliatory 
dismissal .?% 


Consequently, the appellate court ruled that, on remand, the district 
court should consider the aggregate of San Filippo’s protected activities 
when evaluating Rutgers’ motivation for the termination.?*” 

The appellate court then addressed the University’s argument that 
the University could be held liable to San Filippo for the actions of its 
Board only if the members of the Board of Governors had decided 
personally to dismiss San Filippo because of his First Amendment 
activity or if the Board members had acquiesced in such a rationale by 
approving that improper basis for San Filippo’s termination.?*** San 
Filippo maintained that he needed to prove only that the Board members 
were ‘‘deliberately indifferent’’ to the fact that his accusers had initiated 
the charges against him because he had exercised his First Amendment 
rights. The appellate court agreed with San Filippo. Basing its decision 
on the logic of the Supreme Court’s decision in City of Canton v. 
Harris,?° as applied by the Court of Appeals for the Tenth Circuit to 
a similar set of facts in Ware v. Unified School District No. 492,75 the 
Third Circuit determined that San Filippo could satisfy the motivation 
requirement of the Connick-Pickering test by showing that the Board 
members had acted with ‘‘deliberate indifference’’ to his First Amend- 
ment rights whey they voted to dismiss him.?°% The court noted that 
this ‘‘deliberate indifference’ standard does not make the University 
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2391. Id. at 444. 
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liable for the board’s acting in ‘‘oblivion’’—that is, for the Board’s mere 
failure to investigate. Rather, under this standard, the Board would be 
acting with deliberate indifference if it had information regarding the 
history of animosity between San Filippo and his superiors but delib- 
erately had failed to pursue the issue.”**” Thus, since San Filippo had 
presented evidence of this animosity to the Board,”** the University 
could be held liable for the Board’s actions because the Board’s conduct 
was more serious than a mere failure to investigate.” 

Thus, the appellate court found sufficient evidence to support San 
Filippo’s claim that he was discharged in retaliation for exercising his 
First Amendment rights. Consequently, the court vacated the district 
court’s grant of summary judgment and remanded with instructions to 
the district court regarding the correct standards to apply to the facts. 

In October of 1995, a federal jury determined that Rutgers was 
justified in its decision to dismiss San Filippo. Consequently, the 
district court refused to reinstate San Filippo to his former tenured 
position, and did not award him any damages.”*° 

In Gardetto v. Mason,”* Anne Gardetto, a tenured professor, brought 
suit against Roy Mason, President of Eastern Wyoming College, in both 
his individual and official capacities, alleging violation of her civil 
rights under 42 U.S.C. section 1983. Gardetto’s job performance always 
had been praised until she began to speak out on issues directly and 
indirectly related to her position at the College, and in particular, when 


she expressed views contrary to Mason’s on important matters of public 
concern.”* In May of 1993, Gardetto filed a harassment claim with the 
College’s Board of Trustees; the Board, however, dismissed her claim. 
Three days later she was suspended with pay for eleven days.?*°? Mason 
maintained that the decision to suspend her was made after she had 
been involved in several incidents of misconduct.7** Gardetto then 





2397. San Filippo, 30 F.3d at 446. 

2398. Id. The one dissenting board member had stated that he felt that San Filippo’s 
punishment ‘‘quite possibly [was] tainted by a long history of animus.’’ Id. at 430. 

2399. Id. at 446. 

2400. In the Courts, PERSPECTIVE: THE CAMPUS LEGAL MONTHLY (Magna Publications, 
Inc., Madison, Wis.), Dec. 1995, at 3, 4. 

2401. 854 F. Supp. 1520 (D. Wyo. 1994). 

2402. Id. at 1524-26. Gardetto was in charge of a program to target and enroll ‘‘non- 
traditional’’ students. She had spoken out in opposition to a reduction-in-force committee. 
She had opposed the elimination of the position of a supervisor in her department. She 
also had moved for a vote of ‘‘no confidence’’ in regard to Mason’s leadership. Addi- 
tionally, she had been warned by a College Board member that she should not confront 
Mason about any other matters that might arise. 

2403. Id. at 1525. 

2404. Id. at 1526. Mason provided three reasons for his decision to suspend Gardetto. 
First, he claimed that she had failed to get proper approval for a grant proposal that she 
had submitted. Gardetto responded that, although she did not have Mason sign the grant 
proposal, it had been signed by an authorized faculty member. Second, Mason alleged 
that Gardetto had violated protocol by inviting him to an event that she was sponsoring 
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brought this suit alleging that the reasons for her suspension were mere 
pretext for Mason’s retaliatory conduct. 

In response to Mason’s motion for summary judgment, the District 
Court for the District of Wyoming first explained that, while Gardetto 
was free to sue Mason in both of his capacities, the elements of proof 
with regard to each of her claims varied slightly. In order to prove her 
case against Mason in his individual capacity, Gardetto needed to show 
both that she was deprived of a federally protected right and that Mason 
had acted under color of state law.?*°° To prevail against Mason in his 
official capacity, however, Gardetto had to prove the same two elements, 
as well as that the government entity for which Mason worked—that 
is, the College—was such a motivating force behind the deprivation 
that it would be proper to impose liability on the government.”*°%° The 
court then considered whether Mason was entitled to summary judg- 
ment in either of his capacities. 

Mason asserted qualified immunity as a defense to the suit against 
him in his individual capacity.2*°” The court recognized that Mason 
should be entitled to qualified immunity unless his conduct violated a 
clearly established right of which he should have been aware.”*” Gardetto 
alleged that Mason had violated her constitutional rights to due process, 
equal protection, freedom of association, and freedom of speech, as 
well as her civil rights under Title VII.7*° After entering summary 
judgment for Mason on Gardetto’s due process, equal protection, and 


Title VII claims,?**° the court was left with analyzing Mason’s qualified 





by placing a flyer in his mailbox; Mason claimed that Gardetto should have given him 
a personalized invitation. Finally, Mason claimed that Gardetto had interrupted a meeting 
when she invited a guest speaker to visit her program center. The record, however, 
contains no evidence to substantiate Mason’s claim that a meeting ever had been 
scheduled. 

2405. Id. at 1527. Mason had admitted in his answer to Gardetto’s complaint that he 
had acted under color of state law, and thus, Gardetto had no burden of proof with 
respect to this element. Id. 

2406. Id. See Polk County v. Dodson, 454 U.S. 312, 326, 102 S. Ct. 445, 454 (1981). 

2407. Gardetto, 854 F. Supp. at 1528. For further discussion of the issues involved in 
a qualified immunity defense, see Section V.B., supra pages 486-501. 

2408. Gardetto, 854 F. Supp. at 1528-32. 

2409. Id. at 1533. 

2410. The court had granted summary judgment to Mason in both his individual and 
official capacities with respect to Gardetto’s due process, equal protection and Title VII 
claims. Id. at 1542. 

Examining the due process claim first, the court acknowledged that the threshold 
inquiry in employment cases is whether the employee was deprived of a protected 
property interest. Id. at 1534. See Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 
2701 (1972). This property interest usually takes the form of a legitimate expectation of 
continued employment, and in this case, the court found that a temporary suspension 
with pay did not interfere with Gardetto’s expectation in continued employment. Gardetto, 
854 F. Supp. at 1534. See Pitts v. Board of Educ. of U.S.D. 305, 869 F.2d 555 (10th Cir. 
1989) (holding that a two-day suspension did not deprive the plaintiff of a measurable 
property interest). Since Gardetto was not deprived of property, she failed to meet the 
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immunity claim with respect to only Gardetto’s First Amendment rights. 

The court carefully delineated the steps involved in deciding whether 
Gardetto had been discriminated against for exercising her First Amend- 
ment rights. The court first needed to determine whether Gardetto’s 
speech involved a matter of public concern.*** The court did find that 
her speech was motivated toward raising public awareness and chang- 
ing College policy regarding the educational needs of the disadvan- 
taged, and concluded easily that Gardetto’s speech did involve matters 
of public concern.”*”” 

The court next needed to balance Gardetto’s interest in making the 
statements against the College’s interest in promoting efficiency.**** The 
court found that Gardetto had participated in a public debate on a 
matter of concern to the community, and further, that her statements 
had not disrupted other faculty nor impeded the ability of the College 
to function.?*** Thus, the court concluded that, as a matter of law, the 
balance of interests weighed in her favor. 

The remaining steps required that the court inquire into matters of 
fact. As part of this inquiry, the court examined whether Gardetto had 
provided evidence that her speech was the motivating factor in Mason’s 
decision to discipline her.?**5 The court ruled that Gardetto’s allegations, 
when taken as true, created a genuine issue of material fact that 
precluded the grant of summary judgment for Mason on the issue. The 
court then noted that, at trial, Mason would have an opportunity to 
show that he would have suspended Gardetto even in the absence of 
the protected speech.?*** The court concluded that the body of law 
governing First Amendment claims was sufficiently well-developed at 
the time Gardetto was suspended, and moreover, that Mason should 
have been aware of it. Accordingly, the court denied Mason’s motion 
for summary judgment on the basis of qualified immunity with respect 
to this claim.*’” 

The court next considered the strength of Gardetto’s freedom of 
association claim. Gardetto alleged that, by virtue of his actions, Mason 





minimum requirement for a due process claim, and the court entered summary judgment 
for Mason on that claim. For a discussion of due process in employment decisions, see 
Section IX.B., supra pages 643-663. 

The court also dismissed Gardetto’s equal protection claim, finding that Gardetto had 
failed to produce any evidence than similarly situated individuals were treated any 
differently than she was. Gardetto, 854 F. Supp. at 1542. 

The court also dismissed Gardetto’s Title VII claims because she had failed to exhaust 
the available administrative remedies before resorting to court action. Id. 

2411. Gardetto, 854 F. Supp. at 1536. 

2412. Id. at 1537. 

2413. Id. at 1536. See also Pickering v. Board of Educ., 391 U.S. 563, 568, 88 S. Ct. 
1731, 1734 (1968). 

2414. Gardetto, 854 F. Supp. at 1538. 

2415. Id. at 1536. See also Mount Healthy, 429 U.S. at 287, 97 S. Ct. at 576. 

2416. Gardetto, 854 F. Supp. at 1539. 

2417. Id. 
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had deprived her of the freedom to associate with the people that she 
chose.”**® The court explained that, in the Tenth Circuit, the test for 
determining whether an employee’s associational rights have been vi- 
olated essentially is the same as the test for free speech, except that 
the ‘‘public concern’’ inquiry is not relevant.‘ Consistent with its 
findings on the free speech issue, the court noted that the balance of 
interests weighed in Gardetto’s favor.?*?° The court also found that, as 
with the freedom of speech claim, the remaining factors, which went 
to Mason’s motive, should be left for resolution by the trier of fact.?*”1 
The court thus denied summary judgment on this issue, and also 
declined to enter summary judgment for Mason in his individual 
capacity on the grounds of qualified immunity. 

Finally, the court considered Gardetto’s First Amendment claims 
against Mason in his official capacity. To survive a summary judgment 
motion on this issue, Gardetto had to prove that the College, acting 
through Mason, was such a motivating factor behind her suspension 
that it would be proper to impose liability on the government. Mason 
argued that the Eleventh Amendment barred the suit against him in 
his official capacity.?4?? The court agreed with Mason on the general 
principle that a state or a state official could not be subjected to a such 
a suit in federal court. Nevertheless, the court rejected the application 
of Eleventh Amendment immunity to Mason’s situation, finding that a 
community college was not an ‘‘arm of the state’’ for Eleventh Amend- 
ment purposes.”423 Since the College could not share in the state’s 
Eleventh Amendment immunity, the court held that Mason could not 
possibly be entitled to immunity. The court thus denied Mason’s motion 
for summary judgment on these claims and remanded for further pro- 
ceedings.”4”4 

In Silva v. University of New Hampshire,”** Donald Silva, a tenured 
professor, brought an action under 42 U.S.C. section 1983 against the 
University of New Hampshire (UNH) and several University officials in 
both their individual and official capacities.?*7° Silva challenged the 
University’s decision to suspend him without pay for one year for 





2418. Id. at 1540. Gardetto argued that Mason’s activities were aimed at keeping her 
from being able to associate with disadvantaged students and with others who were 
interested in helping those students. 

2419. Id. See Dickeson v. Quarberg, 844 F.2d 1435, 1440 (10th Cir. 1988). 

2420. Gardetto, 854 F. Supp. at 1540. 

2421. Id. 

2422. Id. at 1542. 

2423. Id. at 1543-44. This appears to be an anomalous result, however, because most 
courts have held that public institutions of higher education are ‘‘arms of the state’’ for 
Eleventh Amendment purposes. For more on Eleventh Amendment immunity, see Section 
V.A., supra pages 471-486. 

2424. Id. at 1544. 

2425. 888 F. Supp. 293 (D.N.H.), cert. denied, 115 S. Ct. 236 (1994). 

2426. 888 F. Supp. at 297. 
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allegedly having violated UNH’s sexual harassment policy”*”’ following 
complaints from seven women in his class that Silva’s use of vivid 
sexual examples”*?® made them feel shocked, demeaned, and embar- 
rassed.?479 

As a result of these complaints, in 1992 UNH began informal pro- 
ceedings against Silva. The University first filed a letter of reprimand, 
which Silva challenged through the University’s grievance process.?4*° 
This process was cut short in 1992 when the University withdrew the 
letter of reprimand and instead began formal proceedings against Silva.”** 
After the formal hearing, the presiding panel concluded that Silva 
should be sanctioned, and recommended that he be suspended for one 
year without pay.”“*? Silva appealed this decision to the University’s 
appeals board, which upheld the sanctions imposed by the panel.”*** 

In 1993, Silva brought this action alleging that UNH had deprived 
him of his constitutional right to freedom of speech, had denied him 
his civil rights under color of law,?*** and had breached the contractual 
duty of good faith and fair dealing.?*** Silva sought damages and a 
permanent injunction preventing UNH from punishing him or keeping 
him from teaching because of his protected speech. The court held an 
evidentiary hearing to evaluate both Silva’s request for a preliminary 
injunction and the University’s motion for summary judgment.?*** 

Evaluating Silva’s First Amendment claim, the court noted that Silva 
must show both that his speech was protected constitutionally and that 


his speech was the motivating factor in the decision to suspend him.”**” 





2427. Id. at 326. The University’s sexual harassment policy stated, in part, that 
‘‘fujnwelcome sexual advances, requests for sexual favors and other verbal or physical 
conduct of a sexual nature constitutes sexual harassment when ... such conduct has 
the purpose or effect of unreasonably interfering with an individual’s work performance 
or creating a hostile or offensive working or academic environment.”’ Id. at 298. 

2428. For example, in describing the literary term ‘‘focus,’’ Silva told his class, ‘‘I 
will put ‘focus’ in terms of sex, so you can better understand it. Focus is like sex. You 
seek a target. You zero in on your subject. You move from side to side. You close in on 
the subject. You bracket the subject and center on it. Focus connects experience and 
language. You and the subject become one.’’ Id. at 299. 

To illustrate how a good definition combines the general classification with concrete 
specifics, Silva told his class, ‘‘Belly dancing is like jello on a plate with a vibrator 
under the plate.’’ Id. 

2429. Id. at 301. 

2430. Id. at 303. 

2431. Id. at 304. 

2432. Id. at 307. The panel also recommended that he be required to reimburse the 
University for additional expenses incurred because of his behavior, participate in 
counselling for one year, make no attempt to contact the complaining students, and 
apologize to them in writing. Id. 

2433. Silva’s due process challenge to this decision is discussed in Section IX.B.1., 
supra pages 654-655. 

2434. 42 U.S.C. § 1983 (1988). 

2435. Silva, 888 F. Supp. at 297. 

2436. Id. at 298. 

2437. Id. at 312. 
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If Silva proved these elements, UNH might be able to defeat his claim 
by showing that he would have been suspended even in the absence 
of his classroom statements. Using the two-step analysis articulated by 
the Supreme Court in Keyishian v. Board of Regents,”*** the district 
court attempted to determine whether the University reasonably could 
expect Silva to know that his conduct was prohibited. The court looked 
first at whether Silva was on notice that his speech violated UNH’s 
sexual harassment policy.7*° The court then found that the ‘“‘belly 
dancer’’ definition?“*° did not violate the policy because it did not 
constitute verbal conduct of a sexual nature. The court determined that 
the complaining students had construed the definition sexually, but 
then noted that the words themselves did not necessarily connote a 
sexual advance.?**t Furthermore, in the eyes of the court, it was pre- 
cisely this misunderstanding that caused the students later to interpret 
Silva’s ‘‘focus’’ statement as part of a sexually offensive atmosphere.?*4? 
Accordingly, the court found that the University’s disciplinary action 
violated Silva’s First Amendment rights because Silva did not have 
adequate notice that his statements violated the sexual harassment 
policy.?4* 

The court then went on to examine whether the sexual harassment 
policy was reasonable in light of the University’s educational goals. 
The court heavily relied on the test established by the Court of Appeals 
for the First Circuit in Mailloux v. Kiley.2*** The Mailloux court estab- 


lished a test specifically to determine the validity of government reg- 
ulations on speech in the classroom.“ The Mailloux test calls upon 
the court to evaluate any regulations on speech in light of ‘‘the age 
and sophistication of the students, the closeness of the relation between 





2438. 385 U.S. 589, 87 S. Ct. 675 (1967). 

2439. See supra note 2427. 

2440. See supra note 2428. 

2441. Silva, 888.F. Supp. at 313. 

2442. Id. See supra note 2428. 

2443. Id. 

2444. 448 F.2d 1242 (ist Cir. 1971). 

2445. The Silva court noted that the First Circuit had declined to apply the Connick- 
Pickering test in an educational setting. Other courts have followed this trend on the 
grounds that the Connick-Pickering test does not address the special needs of the state 
as educator. See Miles v. Denver Pub. Schs., 944 F.2d 733 (10th Cir. 1991); and Bishop 
v. Aronov, 926 F.2d 1066 (11th Cir. 1991), cert. denied, 112 S. Ct. 3026 (1992). 

The Silva court also recognized that other courts have used the Connick-Pickering test 
in the educational context without concern. See Blum v. Schlegel, 18 F.3d 1005 (2d Cir. 
1994). 

While declining to hold that Connick-Pickering applied to this case, the Silva court 
did comment that the test would achieve the same result. The court demonstrated that 
Silva’s speech was related to a matter of public concern since it involved the preservation 
of academic freedom as well as the issue of whether speech that is offensive to a particular 
group should be tolerated. The court then indicated that the balance of interests weighed 


heavily in Silva’s favor because he had a First Amendment right at stake. Silva, 888 F. 
Supp. at 315. 
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the specific technique used and the concededly valid educational ob- 
jective, and the context and manner of presentation.’’?*** The court 
found that Silva had made his statements to an adult audience, the 
statements related to the subject matter of the class, and he made the 
statements in a professional manner.”**” Thus, the court concluded that 
Silva had been sanctioned simply because the students had felt his 
speech was outrageous. The court then stated that outrageousness would 
not be a sufficient reason for suppressing Silva’s speech.*“** Conse- 
quently, the court ruled that UNH’s application of its sexual harassment 
policy to Silva’s speech violated Silva’s First Amendment rights, be- 
cause the policy employed a subjective standard that did not consider 
the importance of academic freedom.”* The court also found strong 
evidence that the only reason for Silva’s suspension was his classroom 
speech. Accordingly, the court denied the University’s motion for 
summary judgment. 

The court then considered whether to grant Silva’s request for a 
preliminary injunction. The court evaluated whether Silva was likely 
to succeed on the merits, and whether he would suffer irreparable harm 
if it did not grant the preliminary injunction. The court found that 
Silva was likely to succeed on his First Amendment claim, and stated 
that, due to the special nature of First Amendment rights, ‘‘finding a 
likelihood of success on the merits is coextensive with finding irrepa- 
rable harm.’’?**° Finally, the court found that the hardship Silva would 
suffer in the absence of an injunction far outweighed whatever incon- 
venience the University might bear by being forced to retain Silva.?** 
Thus, the court granted Silva’s request for a preliminary injunction.?*” 

The individual defendants moved for dismissal of Silva’s First 
Amendment and due process claims on the basis of qualified immu- 
nity.2“*? The court determined, however, that the defendants were not 
entitled to be shielded by qualified immunity on either claim both 
because First Amendment and due process law clearly have been 
established, as well as because reasonable people in the defendants’ 





2446. Silva, 888 F. Supp. at 313 (citing Mailloux, 448 F.2d at 1243). 

But see Cohen v. San Bernadino Valley College, 883 F. Supp. 1407 (C.D. Cal. 1995), 
a recent California case in which the court held that the College’s interest in effectively 
educating its students outweighed a teacher’s interest in focusing on sexual topics in the 
classroom to the extent that the College required the instructor to warn potential students 
that his teaching style and topics were geared sexually. 

2447. Silva, 888 F. Supp. at 313. 

2448. Id. at 313-14. 

2449. Id. at 314. 

2450. Id. at 326. See Elrod v. Burns, 427 U.S. 347, 373, 96 S. Ct. 2673, 2689 (1976) 
(‘‘{L]oss of First Amendment freedoms, even for minimal periods of time, unquestionably 
constitutes irreparable injury.’’). 

2451. Silva, 888 F. Supp. at 326. 

2452. Id. at 332. 

2453. Id. at 327. 
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positions would not have believed that their conduct was lawful.** 

Finally, the court considered Silva’s breach of contract claim. Silva 
argued that UNH had breached its contract with him when it failed to 
grant him the academic freedom that is promised in the faculty hand- 
book, and when it failed to follow the grievance procedures outlined 
in the same book. First, the court entered summary judgment for the 
individual defendants in their individual capacities on the grounds that 
they were not parties to any contract with Silva.2*> The court then 
found that the evidence that supported Silva’s First Amendment claim 
also could support his claim that the University had breached the 
academic freedom provision of its handbook.”*** The court also found 
that there was enough evidence to support Silva’s claim that he had 
been denied the promised grievance procedure, and thus, that a genuine 
issue of fact existed.?“*”? The court also determined that the University 
had exercised its discretion throughout the entire grievance process, 
and therefore, it was possible that UNH had breached a covenant of 
good faith.?*** Consequently, the court refused to grant the University’s 
request for summary judgment as it pertained to Silva’s contract claims. 

In December of 1994, Silva officially was reinstated by UNH, and 
was awarded $60,000 in back pay and $170,000 in legal fees. The 
University also agreed to expunge from Silva’s records any evidence of 
the charges that were made against him as well as any evidence of the 
suspension that he had suffered.?4°° 

Muniz-Cabrero v. Ruiz,?4°° illustrates some miscellaneous issues re- 
garding filing claims that allege employment discrimination in violation 
of the First Amendment, including the relevant statute of limitations 
and the importance of characterizing the type of violation at issue. 
Manuel Muniz-Cabrero, director of the University of Puerto Rico (UPR) 
sports complex, brought an action against certain University officials, 
alleging that they had discriminated against him because of his political 
affiliations.2“*1 Muniz-Cabrero claimed that, during his forty-seven day 
absence from work, UPR officials reorganized his department in such 
a manner that he suffered a demotion. He did not lose his title or 
salary; however, his job description had been altered, resulting in a 
decrease of his responsibilities.?“°? UPR officials sought summary judg- 
ment. The district court granted the officials’ motion, finding that the 





2454. Id. at 328. For more on qualified immunity issues, see Section V.B., supra pages 
486-501. 


2455. Id. at 329. 

2456. Id. at 330. 

2457. Id. 

2458. Id. at 332. 

2459. Free Speech Wins One, Wasu. (D.C.) Times, Dec. 6, 1994, at A20 (editorial). 
2460. 23 F.3d 607 (ist Cir. 1994). 

2461. Muniz-Cabrero brought this action pursuant to 42 U.S.C. § 1983 (1988), alleging 


that the officials violated his First, Fifth, and Fourteenth amendment rights. Id. at 609. 
2462. Id. 
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purported discrimination occurred outside of the statute of limitations 
period and that Muniz-Cabrero did not allege sufficient facts to suspend 
the limitations period under a ‘‘continuing violations’’ theory. 

On appeal, Muniz-Cabrero argued that the district court erred in 
finding his claim time-barred. He contended that the reorganization 
was unauthorized, and therefore, that his ‘‘demotion’’ was invalid. He 
further argued that any and all repercussions flowing from this demo- 
tion constituted separate and actionable ‘‘continuing violations’’ of his 
constitutional rights, each restarting the limitations clock.**® 

The Court of Appeals for the First Circuit first noted that the statute 
of limitations for section 1983 violations is governed by the personal 
injury statute of the forum state,?*** but that the date the cause of action 
accrued is determined by reference to federal law.“ The applicable 
Puerto Rican law prescribed a one-year statute of limitations.”“* Fur- 
thermore, pursuant to federal law, the date on which Muniz-Cabrero’s 
cause of action accrued was the date on which Muniz-Cabrero knew, 
or had reason to know, of the action-based harm,”**’ which the appellate 
court determined to be the date the reorganization became effective. 
Consequently, because Muniz-Cabrero brought his claim at least one 
year and one month after this date, his claim was barred.”** 

In evaluating Muniz-Cabrero’s theory that UPR’s ‘‘continuing viola- 
tions’ allowed him to extend the applicable statute of limitations, the 
appellate court first recognized two varieties of continuing violations: 
serial and systemic.”*® For serial violations, separate and actionable 
harms stem from the same source, and at least one of the harms must 
have occurred within the limitations period.*”° For systemic violations, 
one harm results from a discriminatory policy that still is in force 
within the limitations period. The appellate court then determined that 
Muniz-Cabrero failed to show either a separate and actionable harm 
that occurred within the limitations period or a discriminatory policy 
in effect during the limitations period. Thus, the First Circuit concluded 
that Muniz-Cabrero could not bring his action under a ‘‘continuing 
violations’ theory, and that the statute of limitations had run to bar 
Muniz-Cabrero’s claim.”*”! 

In 1994, courts decided several cases in other contexts dealing with 
employees’ First Amendment rights and alleged retaliatory employment 
actions. These cases are worthy of a brief summary because they aid 
in understanding how the prongs of the Connick-Pickering test should 





2463. Id. at 610. 

2464. Id. (citing Owens v. Okure, 488 U.S. 235, 236, 109 S. Ct. 573, 574 (1989)). 
2465. Id. (citing Riviera-Muriente v. Agosto-Alicea, 959 F.2d 349, 352 (1st Cir. 1992)). 
2466. P.R. Laws ANN. tit. 31, § 5298 (1991). 

2467. Muniz-Cabrero, 23 F.3d at 610 (citing Rivera-Muriente, 959 F.2d at 353). 

2468. Id. 

2469. Id. (citing Kassaye v. Bryant College, 999 F.2d 603, 606 (ist Cir. 1993)). 

2470. Id. (citing Jensen v. Frank, 912 F.2d 517, 522 (ist Cir. 1990)). 

2471. Id. 
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be interpreted in an educational setting, particularly with regard to 
interpreting whether speech involves a matter of ‘‘public concern.”’ 
Using the Connick analysis, the courts have looked at the content, 
form, and context of the speech to determine whether it involves a 
matter of public concern.”*7? 

As a general rule, a teacher will have a much easier time convincing 
the court that speech should be considered protected if that speech was 
made in a public forum. In Tompkins v. Vickers ,?*”* for example, Robert 
Tompkins, a junior high school art teacher, was transferred to a less 
desirable position after he had complained about the elimination of the 
art class from the predominantly black school at which he taught.?*”4 
Although Tompkins had a strong personal interest in the matter, the 
court found that his speech involved a matter of public concern, since 
he had spoken publicly on the matter as the representative of a teacher’s 
organization and had sent several letters to newspapers.”*”> As a result, 
the district court declined to grant Vickers’ motion for summary judg- 
ment, a decision with which the Fifth Circuit agreed. 

In contrast, in Cliff v. Board of School Commissioners,”*”* Johnnie 
Cliff alleged that she had been fired because she had complained to 
school administrators about the size of her classes and about the general 
disorganization of the school.”4”’ Cliff argued that the problems of which 
she complained existed throughout the school, and therefore, should 
be viewed as a matter of public concern.”*” The court rejected this 
argument, however, finding that the form and content of Cliff’s com- 
plaints did nothing to raise public awareness of these problems or to 
transform them beyond anything but personal problems.”*”? Conse- 
quently, the court ruled that Cliff’s comments did not constitute pro- 
tected speech. 

In between these extremes, Swineford v. Snyder County, 
Pennsylvania” suggests that some speech may ‘‘touch on’’ matters of 
public concern, but that the way in which the public employee exercises 
the free speech right may shift the balance of interests in favor of the 





2472. Connick, 461 U.S. at 147-48, 103 S. Ct. at 1690-91. 

2473. 26 F.3d 603 (5th Cir. 1994), reh’g en banc, 37 F.3d 634 (5th Cir. 1995). 

2474. 26 F.3d at 605. As part of his complaint, Tompkins noted that art remained a 
part of the curriculum at the predominantly white school in the district. 

2475. Id. at 606-07. See also Hall v. Marion School Dist. No. 2, 31 F.3d 183 (4th Cir. 
1994) (holding that a series of letters to the editor focusing on misallocation of school 
board funds and lack of teacher interest in teaching conditions constituted protected 
speech); and Schiller v. Moore, 30 F.3d 1281 (10th Cir. 1994) (holding that statements 
by the principal to the school board and to the public criticizing proposed school district 
reorganization constituted protected speech). 

2476. 42 F.3d 403 (7th Cir. 1994). 

2477. Id. at 409. Cliff voiced her complaints after she was given a negative evaluation 
due to her inability to control her class. 

2478. Id. at 410. 

2479. Id. at 410-11. 

2480. 15 F.3d 1258 (3d Cir. 1994). 





— 
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employer.”**: Delight Swineford was fired from her position as a clerk 
in the county commissioner’s office after a series of events in which 
she frequently complained about alleged improprieties in the county’s 
election procedures. Swineford had brought her grievances to the at- 
tention of investigative authorities, who determined that they would 
not pursue a criminal investigation. Nevertheless, Swineford continued 
her campaign against the way in which the county conducted its 
business, and eventually, she was fired.?“*? The Court of Appeals for 
the Third Circuit first noted that the subject of elections clearly was a 
matter of public concern.”*** However, ‘‘once her allegations were aired 
in the public, investigated and rejected by law enforcement agencies at 
various levels of government, Swineford’s protective interest in free 
speech faded until it became solely a personal grievance ... .’’*% 
Accordingly, the court found that Swineford was fired because she 
became impossible to work with, not because she was exercising her 
free speech rights. The court then concluded that the county’s ‘‘interest 
in maintaining a functioning public office outweighed Swineford’s 
interest in continuing what had become a personal grievance.’’?*5 

These cases do not help much in refining the other two prongs of 
the Connick-Pickering test. With regard to the motivation prong, the 
cases suggest that, for an employee to make out a prima facie case of 
retaliatory motive, it is enough to show that the employee had received 
good evaluations prior to making the protected speech, and further, 
that the person who suggested that the employment action be taken 
had expressed disapproval of the employee’s speech.”** The cases that 
deal with the balancing of interests tend to require a substantial dis- 
ruption to the workings of the institution in order to justify an infringe- 
ment upon the employee’s rights.7*®” Furthermore, the cases suggest 
that an employee’s inability to get along with other employees is not 
the sort of ‘‘substantial disruption’’ that justifies infringing on the 
employee’s First Amendment rights. 





2481. See also Hanton v. Gilbert, 36 F.3d 4, 7 (4th Cir. 1994). The Court of Appeals 
for the Fourth Circuit determined that a technician’s speech regarding user fees that the 
University of North Carolina-Chapel Hill (UNC-CH) intended to charge for its new electron 
microscope did not constitute public speech. Even if the fee issue itself involved a matter 
of public concern, the court determined that Wilma Hanton complained about the fees 
only after her supervisors had assigned her the task of monitoring the use of the electron 
microscope so that UNC-CH could assess charges accordingly. Consequently, the court 
determined that Hanton’s speech arose out of a personal grievance with her supervisors, 
and thus, did not constitute protected speech. Furthermore, even if the speech were 
protected, the University’s interest in maintaining order in the workplace outweighed 
Hanton’s interest in expression. 

2482. Swineford, 15 F.3d at 1262-65. 

2483. Id. at 1272. 

2484. Id. at 1273. 

2485. Id. 

2486. See Tompkins, 26 F.3d at 607-09; Hall, 31 F.3d at 187-89. 

2487. See Hall, 31 F.3d at 194-95; Schiller, 30 F.3d at 1284. 
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D. Discrimination 


Employees challenging adverse employment actions” on the grounds 
of discrimination have several weapons in their arsenal. Challenges 
may be brought under 42 U.S.C. section 19837** for violations of the 
Equal Protection Clause of the Fourteenth Amendment. These types of 
actions present several obstacles, however. First, the Fourteenth Amend- 
ment applies only to state actors. Second, cases interpreting the Equal 
Protection Clause have tended to require that the plaintiff prove inten- 
tional discrimination.“ In these types of cases, once the plaintiff has 
proven intentional discrimination, the burden of proof then shifts to 
the defendant-employer to establish that the adverse employment de- 
cision occurred for reasons unrelated to the discrimination. Addition- 
ally, Eleventh Amendment immunity bars suits under 42 U.S.C. section 
1983 against the state, and this immunity extends to most public 
institutions of higher learning.?*°! Consequently, discrimination suits 
under the Fourteenth Amendment may be brought only against indi- 
viduals acting in their official capacities, or in other words, acting 
under color of state law.”4° 

On the other hand, claims brought under Title VII of the Civil Rights 
Act of 1964?4°? generally do not require evidence of intent to discrim- 
inate, but rather, require only proof of disparate treatment.?*** Moreover, 
the Eleventh Amendment does not bar Title VII suits against public 
institutions.?** It also is important to note that a Title VII plaintiff first 
must bring the discrimination complaint to the Equal Employment 
Opportunity Commission (EEOC), which must issue a “‘right to sue’’ 
letter before the plaintiff can file suit.2*°° However, the requirements of 
such filings vary from jurisdiction to jurisdiction.”*%” 





2488. The term ‘‘adverse employment actions’’ is used in this section to refer to all 
negative employment decisions, including not being hired, being fired, and suffering 
discrimination in compensation. 

2489. 42 U.S.C. § 1983 (1988). 

2490. See, e.g., Cerrato v. San Francisco Community College, 26 F.3d 968, 973 (9th 
Cir. 1994); and Saville v. Houston County Healthcare Ass’n, 852 F. Supp. 1512, 1523 
(M.D. Ala. 1994). 

2491. See Cerrato, 26 F.3d at 972. For a discussion of Eleventh Amendment immunity, 
see Section V.A., supra pages 471-486. 

2492. Id. at 972-73. 

2493. 42 U.S.C. §§ 2000e to 2000e-17 (1988). 

2494. See id. § 2000e-2(k). 

2495. Cerrato, 26 F.3d at 976. 

2496. See, e.g., Fields v. Phillips School of Business & Technology, 870 F. Supp. 149 
(W.D. Tex. 1994), aff'd, 59 F.3d 1242 (5th Cir. 1995). Otha Lee Fields brought three 
Title VII claims against the Phillips School of Business and Technology, alleging that: 
(1) he was not promoted and ultimately he was terminated on the basis of race; (2) the 
School retaliated against him by providing false references to a potential employer 
subsequent to Field’s filing charges against the School; and (3) the School failed to 
compensate Fields for unpaid commissions earned during his employment. The School 
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Several Supreme Court cases together form the framework within 
which claims under Title VII are analyzed. In Texas Department of 
Community Affairs v. Burdine,”* the Court set up a three-step analysis, 
under which the plaintiff retains the burden of proof at all stages. The 
plaintiff first must establish a prima facie case of discrimination.”*” If 
the plaintiff succeeds at this task, the defendant then must offer a 





moved for summary judgment on all three claims. 

The District Court for the Western District of Texas granted the School’s motion on all 
three claims. With respect to the discrimination on the basis of race claim, the district 
court found that Fields never had received a ‘‘right to sue’’ letter from the EEOC, which 
is a prerequisite to initiating a Title VII action. Fields had filed a complaint with the 
EEOC, but had withdrawn the charges related to race discrimination. Thus, the district 
court held that Fields improperly had brought this claim and granted summary judgment 
for Phillips on the discrimination claim. Id. at 151 (citing Reeves v. MCI Telecommun- 
ications Corp., 909 F.2d 144 (5th Cir. 1990)). 

2497. See, e.g., Silva v. Universidad de Puerto Rico, 849 F. Supp. 829 (D.P.R. 1994). 
Ledy Silva, an employee at the Universidad de Puerto Rico (UPR), alleged that she had 
been sexually harassed by her supervisor. The University investigated her claim and 
concluded that it was meritless. When Silva did not return to work, the University 
initiated an administrative action against her. Silva believed that these charges were in 
retaliation for her charges against her supervisor, and thus, she filed a complaint with 
the Anti-Discrimination Unit of the Puerto Rico Department of Labor. Silva later com- 
menced an action under Title VII against the University and the supervisor. 

The University moved for summary judgment with respect to the retaliation claim, 
arguing that Silva had failed to comply with the procedural conditions precedent to 
bringing suit under Title VII. A Title VII claim that is not brought to the EEOC within 
180 days of the alleged violation is time-barred. 29 C.F.R. § 1601.13 (1991). Silva brought 
her claim exactly 180 days after the alleged violation; however, she had submitted it 
only to the Commonwealth Department of Labor, and not to the EEOC. Only the EEOC 
had jurisdiction to hear the claim. According to a Worksharing Agreement between the 
EEOC and the Commonwealth Department of Labor, however, the EEOC had delegated 
to the Department of Labor the authority to receive Title VII claims, but not the authority 
to investigate and resolve them. The University argued that the Worksharing Agreement 
was not valid, and that Silva’s filing her complaint with the Commonwealth Department 
of Labor was not the equivalent of filing it with the EEOC, and thus, it was time-barred. 
Silva, 849 F. Supp. at 831. The district court found that the Worksharing Agreement 
between the agencies was valid, because a state agency such as the Commonwealth 
Department of Labor could serve as a conduit for charges over which it has waived 
jurisdiction. Thus, the district court denied the University’s motion for summary judg- 
ment, stating that Silva’s complaint was not time-barred. 

But see also Mascheroni v. Regents of Univ. of Cal., 28 F.3d 1554, 1557 n.3 (10th Cir. 
1994) (statute of limitations for filing Title VII claims may be extended to 300 days in 
states where the EEOC defers to the enforcement efforts of a state agency empowered to 
undertake employment discrimination investigations). 

2498. 450 U.S. 248, 101 S. Ct. 1089 (1981). 

2499. Mere proof of behavior evidencing consciousness of factors such as race and 
gender does not, in itself, rise to a level of a prima facie case of race discrimination. 
‘*To shift the burden [to] the employer to show by a preponderance of the evidence that 
it would have made the same decision even without the forbidden factor, the employee 
must show that ‘the employer actually relied on [the forbidden factor] in making its 
decision.’’’ Langley v. Jackson State Univ., 14 F.3d 1070, 1075 (5th Cir.) (quoting Price 
Waterhouse v. Hopkins, 490 U.S. 228, 250, 109 S. Ct. 1775, 1791 (1989)) (substitution 
in Langley), cert. denied, 115 S. Ct. 61 (1994). 
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legitimate, nondiscriminatory reason for the adverse employment de- 
cision. If the defendant succeeds at this task, the plaintiff must prove 
that the defendant’s asserted justification was pretextual. The Supreme 
Court’s decision in McDonnell Douglas Corporation v. Green? pro- 
vides the structure against which to evaluate whether the plaintiff has 
made out a prima facie case of discrimination as required by the first 
step of Burdine. Under McDonnell Douglas, a plaintiff-employee must 
prove four things: first, that the employee suffered an adverse employ- 
ment decision;?*°' second, that the employee was a member of a pro- 
tected class; third, that the employee was qualified, for example, to be 
hired, promoted or given a raise;?°°* and fourth, in the case of hiring 
or firing decisions, that a member of an unprotected class was given 
the position at issue, or in the case of compensation decisions, that the 
plaintiff was treated differently from similarly situated individuals who 
are members of an unprotected class. Finally, in St. Mary’s Honor 
Center v. Hicks,?5° the Court elaborated on the plaintiff’s burden of 
proof under the third step of Burdine. Specifically, it is not enough 
that the plaintiff prove the defendant’s proffered nondiscriminatory 
reason to be pretextual. Rather, the plaintiff must move beyond this, 
and prove that discrimination motivated the adverse employment de- 
cision. 

The employer still can escape liability after the plaintiff satisfies these 
burdens of proof, however, if the employer can prove that the discrim- 
inatory conduct was the result of a bona fide occupational qualification 
(BFOQ)—that is, that the employer has a good reason to hire only 
females or only individuals under the age of fifty, for example. 

Finally, plaintiffs may bring discrimination actions under relevant 
state laws. Although the burdens of proof under these laws may vary, 
several states specifically have adopted the Title VII analytical frame- 
work.?5% 

The issue of damages awarded to successful Title VII plaintiffs has 
become complicated somewhat in recent years due to the enactment of 
section 102 of the Civil Rights Act of 1991, which authorizes the award 
of compensatory damages as well as trial by jury in Title VII actions.7>° 





2500. 411 U.S. 792, 93 S. Ct. 1817 (1973). 

2501. This element is not always as obvious as it might seem to be. See, e.g., Edwards 
v. Interboro Inst., 840 F. Supp. 222 (E.D.N.Y. 1994) (discussing whether firing followed 
by rehiring constituted an adverse employment action for Title VII purposes). 

2502. At least one court has interpreted this prong to mean that, in order to survive 
summary judgment, the employee need not prove to be the most or best qualified, but 
merely to be qualified. See Kobrin v. University of Minn. 34 F.3d 698 (8th Cir. 1994) 
(whether plaintiff was more qualified than the individual who ultimately was hired was 
not relevant to plaintiff's prima facie case). 

2503. 113 S. Ct. 2742 (1993). 

2504. See, e.g., Moisi v. College of the Sequoias Community College Dist., 25 Cal. 
Rptr. 2d 165 (Ct. App. 1994); and Doerter v. Bluffton College, 647 N.E.2d 876 (Ohio Ct. 
App. 1994). 

2505. See 42 U.S.C. § 1981a (1988 & Supp. V 1993). 
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In Landgraf v. USI Film Products,?5* the Supreme Court held that 
section 102 did not have retroactive application to a case pending on 
appeal as of November 21, 1991, the date the amendment became 
effective.» This dictate, however, is not as simple as it sounds.?>* 

In Segarra v. Universidad Politecnica de Puerto Rico, for example, 
the federal District Court for the District of Puerto Rico ruled that 
section 102 did apply to Susana Segarra’s sex discrimination claim 
against the Universidad Politecnica de Puerto Rico (UPPR). UPPR con- 
tended that Segarra should be barred from asserting her rights under 
section 102, because all of the conduct of which she complained had 
occurred before the enactment of the section. Nevertheless, the court 
ruled that section 102 did apply to Segarra’s claim because she was 
not discharged from her position until July of 1992, after the act became 
effective. Consequently, because the injury of which she complained 
was not complete until July of 1992 when UPPR actually terminated 
Segarra, the section applied to her claim.?5*° 

Similarly, in Park v. Howard University,?5** Soon Park brought a 
Title VII claim against Howard University, alleging that she had been 
harassed and discriminated against because of her national origin. The 
federal District Court for the District of Columbia found Howard liable 
to Park, and then had to address the damages owed to Park. Howard 
contended that it owed Park compensatory and punitive damages only 
for the discriminatory conduct that occurred after the enactment of 
section 102.752 The district court disagreed, however, and determined 
that prior conduct can be considered when awarding damages under 
section 102, especially if the discriminatory conduct continued una- 
bated both before and after the enactment of the amendments.”*** Con- 





2506. 114 S. Ct. 1483 (1994). 

2507. Id. at 1506. See also Polacco v. Curators of the Univ of Mo., 37 F.3d 366, 370 
(8th Cir. 1994) (en banc) (‘‘The Supreme Court has now clarified that compensatory 
damages may not be recovered under § 102 for ‘conduct occurring before November 21, 
1991.’’’ (quoting Landgraf, 114 S. Ct. at 1506)). 

2508. Even the Landgraf Court itself did acknowledge that the damages provisions 
could be applicable retroactively, because the act did not make unlawful prior lawful 
conduct, but rather, merely altered the legal remedy for already unlawful conduct. 
Landgraf, 114 S. Ct. at 1506. 

But see Mekkam v. Oregon Health Sciences Univ., 869 P.2d 363 (Or. Ct. App. 1994), 
in which the state appellate court, following the lead of the Court of Appeals for the 
Ninth Circuit, determined that, because some sections of the 1991 Amendments contain 
explicit prohibitions against retroactivity, the rest of the Amendments must apply retro- 
actively. Id. at 367 (citing Estate of Reynolds v. Martin, 985 F.2d 470 (9th Cir. 1993)). 

2509. 865 F. Supp. 72 (D.P.R. 1994). 

2510. Id. at 73. See also Bruno v. Cuyahoga Community College, 630 N.E.2d 83 (Ohio 
Ct. App. 1994) (being paid a discriminatory wage is a violation of a continuing nature, 
and a cause of action for such discriminatory conduct is not barred as long as the plaintiff 
files a complaint within statute of limitations period following any of the discriminatory 
paychecks). 

2511. 863 F. Supp. 14 (D.D.C. 1994). 

2512. Id. at 15. 

2513. Id. at 16. 
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sequently, the district court ruled that Howard owed Park compensatory 
and punitive damages for all of its discriminatory conduct, both before 
and after November 21, 1991. 

The cases in this section address various types of discrimination— 
race, gender, sexual orientation, age, disability, and religion. In general, 
the analysis is the same regardless the type of discrimination. However, 
for certain types of discriminatory conduct, various factors may provide 
the employer with additional defenses against a charge of discrimina- 
tion. In religion cases, for example, the Free Exercise Clause may allow 
a religiously affiliated employer to refuse to hire a person of a different 
faith. Nevertheless, it is important to evaluate such claims first against 
the analytical framework developed by the Supreme Court, and then 
test the result against any legitimate defenses. Other types of cases 
present additional burdens of proof for the plaintiffs. In disability cases, 
for example, the individual faces the added burden of proving to be 
qualified for the job despite a disability, with no more than reasonable 
accommodations on the part of the employer. Obviously, then, these 
types of discrimination claims are more difficult to prove than the more 
straightforward cases of race, gender, and age discrimination. 


1. Race, Color, and National Origin 


As the cases below indicate, claims of discrimination based on race 
employ the Burdine/McDonnell Douglas/St. Mary’s Honor Center anal- 
ysis in a straightforward manner. 

In Bina v. Providence College,?*** Cyrus Bina, an Iranian adjunct 
professor at Providence College, brought an action against the College 
alleging ethnic discrimination in employment and breach of contract 
after the College had denied Bina’s application for a tenure track 
position.”**> At Providence College, the Committee on Academic Rank 
and Tenure (CART) must approve all tenure appointments. CART unan- 
imously had voted against appointing Bina to the tenure track, but 
upon reconsideration, had voted four-to-three to appoint him. Bina was 
extended an offer that the College kept open for ten days.”5"* Dissatisfied 
with the terms of the appointment, Bina let the offer expire. Subsequent 
to the expiration date, the College sent Bina a letter confirming that 
the offer no longer was available, but that Bina could remain at the 
College as an adjunct professor. Bina responded with a letter stating 
that he would accept the original offer; the College, however, informed 
him that he was too late in accepting. Consequently, Bina filed suit. 
The district court then determined that the College did not intentionally 
discriminate against Bina because of his ethnic origin.?5” 





2514. 39 F.3d 21 (ist Cir. 1994), cert. granted, 115 S. Ct. 1406 (1995). 

2515. Bina brought his discrimination claims under 42 U.S.C. §§ 2000e to 2000e-17 
(1988); 42 U.S.C. § 1981 (1988); and R.I. Gen. Laws §§ 42-112-1 to 42-112-2 (1990 & 
Supp. 1995). 

2516. 39 F.3d at 23. 

2517. Id. at 24. 





1996] 1994 SURVEY 693 


Bina appealed, contending that the College did not assert a legitimate 
nondiscriminatory reason to rebut his prima facie case of discrimina- 
tion.?5** The Court of Appeals for the First Circuit first recognized that 
Title VII discrimination claims were decided under the Burdine frame- 
work.?51° Under this framework, the College did not have the burden 
of producing a legitimate, nondiscriminatory reason for its adverse 
employment action until Bina had established a prima facie case of 
discrimination by a preponderance of the evidence. The appellate court 
then determined that Bina had met this burden, and thus considered 
whether the College had produced sufficient evidence to establish that 
Bina was rejected for a legitimate, nondiscriminatory reason. Using the 
minutes of the meetings during which Bina’s application was reviewed, 
the College proved that the decision was motivated by concerns about 
Bina’s teaching skills, his disorganization when lecturing to an audi- 
ence, and others’ difficulties in understanding him.*5”° Bina argued that 
the minutes were not sufficient evidence to satisfy the College’s burden, 
however, because he, and not the College, had entered the minutes 
into evidence. The appellate court rejected Bina’s argument, however, 
and concluded that the evidence was adequate to meet the College’s 
burden regardless who submitted the minutes.?521 The First Circuit then 
concluded that the district court had not committed clear error, and 
upheld its ruling that the College had not discriminated against Bina 
intentionally.?5?2 

In Ward v. University of Tennessee,”>** Bennie Ward, a professor at 
the University of Tennessee, brought a Title VII claim against the 
University and three members of the faculty for racial discrimination 
in employment. Ward alleged that the University originally hired him 
as an associate professor instead of as a full professor because he was 
black. Ward also claimed that, because of his race, the University had 
paid him less than similarly situated white faculty members.?*** Ward 





2518. Id. 

2519. Id. (citing Burdine, 450 U.S. 248, 101 S. Ct. 1089). 

2520. Id. at 25. 

2521. Id. at 26. 

2522. Id. at 27. Bina also had brought a claim for breach of contract. He argued that 
he had accepted the College’s offer within a reasonable time, and that the offer was 
irrevocable because it was supported by consideration. The appellate court first acknowl- 
edged that determining contract formation was a question of fact; and thus, the district 
court’s finding was subject to clear error review. The court then found that Bina initially 
had rejected the offer, and had communicated his acceptance well after the offer had 
been terminated. Thus, the court concluded that the district court had not erred in 
finding that no contract had been formed, and hence, that no breach could have occurred. 
Id. 

2523. 39 F.3d 1183, 1994 WL 599468 (6th Cir. 1994) (unpublished opinion), cert. 
denied, 115 S. Ct. 1257 (1995). 

2524. Ward had been hired as an associate professor in 1986; was awarded tenure in 
1988; was promoted to full professor in 1990; and was the fifth highest-paid professor 
of the twenty-two professors in his department. 1994 WL 599468 at *1. 
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asserted that white faculty members’ salaries were set by different 
criteria, and that if his salary had been calculated according to that 
same criteria, his salary would be much higher. The University denied 
that Ward was paid less than similarly situated white faculty, and 
supported its argument with numerous charts and data comparisons. 
The University then moved for summary judgment, which the district 
court granted after finding that Ward had failed to show that the 
University treated him worse than other similarly situated white faculty 
members.?5?5 

In evaluating Ward’s appeal, the Court of Appeals for the Sixth 
Circuit first applied the Burdine and McDonnell Douglas criteria. The 
court then determined that it was arguable whether Ward had estab- 
lished a prima facie case of discrimination.2?° The court then noted 
that, even if Ward had met his burden, the University provided well- 
documented reasons for its salary decisions. The appellate court also 
concluded that Ward had not produced any evidence tending to show 
that the University’s reasons were pretextual. Consequently, the court 
affirmed the district court’s decision to grant summary judgment for 
the University.?5?’ 

In Lam v. University of Hawaii,**?® Maivan Lam alleged that the 
University of Hawaii’s Richardson Law School had discriminated against 
her on the basis of her race, sex, and national origin both times that 
she had applied for the position of Director of the Law School’s Pacific 
Asian Legal Studies (PALS) Program. Lam also claimed that the Univer- 
sity’s actions in refusing to hire her constituted unlawful retaliation.?5”° 
The first time that Lam had applied for the directorship, she became 
one of the finalists; however, the faculty cancelled that search without 
hiring anyone. The second time she applied, the Law School offered 
the position to another candidate, who eventually declined the offer; 
and once again, the search was cancelled. During the search process, 
one of the members of the search committee, identified in the court’s 
opinion only as ‘‘Professor A.,’’ was outspoken about his feelings 
against Lam. Specifically, Lam pointed to evidence that Professor A. 
made statements that evidenced his bias against women and Asians. 
Another white male member of the committee also expressed his opin- 
ion that, given Japanese cultural preferences, a male should be ap- 
pointed to the directorship.?>*° 





2525. Id. 

2526. The court noted that Ward’s evidence of disparate treatment, largely based on 
his own opinions, probably would not support a prima facie claim of discrimination. Id. 
at *2. 

2527. Id. 

2528. 40 F.3d 1551 (9th Cir. 1994). 

2529. Id. at 1554. Lam alleged violations of 42 U.S.C. §§ 1981, 1983, 2000d, 2000e 
to 2000e-17 (1988); and 20 U.S.C. §§ 1681-1688 (1994). Id. at 1554 n.1. 

2530. Id. at 1560. 
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After she was not hired in the second search, Lam sued the Law 
School. The University moved for summary judgment. The district 
court granted the University’s motion with respect to the first search, 
but determined that there was a genuine issue of material fact regarding 
whether the University had discriminated against Lam during the sec- 
ond search. After a bench trial, the district court entered judgment for 
the University as to the second search. Lam appealed both the grant of 
summary judgment as to the first search and the judgment for the 
University as to the second search.?5* 

The Court of Appeals for the Ninth Circuit looked first at the district 
court’s grant of summary judgment in the matter of the first search. 
The appellate court stated that, in order to survive the University’s 
summary judgment motion, Lam needed to show a genuine factual 
issue with regard to discriminatory intent. The appellate court found 
that Lam had satisfied this requirement, because her evidence of the 
committee members’ biases against Asians and women consisted of 
more evidence than is required under the McDonnell Douglas frame- 
work. The appellate court thus determined that the district court erred 
in granting summary judgment relative to the first search.?5*? 

The appellate court then addressed two specific faults in the district 
court’s logic. First, the appellate court determined that the district court 
did not give proper consideration to the nature of the University’s 
hiring process. It found, contrary to the district court’s opinion, that 
the hiring process was not insulated from the allegedly illegitimate 
biases of the faculty members.?5** The appellate court recognized that 
‘discrimination at any stage of the academic hiring or promotion 
process may infect the ultimate employment decision.’’5** Thus, pro- 
viding evidence of discrimination or bias at discrete points during the 
hiring process was sufficient to raise a genuine issue of material fact 





2531. Id. at 1558. 

2532. Id. at 1554-55. The Court of Appeals did not rule on the adequacy of the 
retaliation claim because Lam presented sufficient evidence of discriminatory bias to 
survive summary judgment. 

2533. With regard to these biases, the University contended that it could be held liable 
for discriminatory hiring only if Lam could prove that University administrators knew 
or should have known of the faculty members’ biased attitudes. The appellate court 
disagreed, however, and concluded that, when a university delegates employment deci- 
sions to a committee that, in turn, engages in discriminatory treatment, the University 
could be held liable for the discriminatory conduct of its employees. Id. at 1560. 

See also Dutt v. Delaware State College, 854 F. Supp. 276, 277 (D. Del. 1994), in 
which the district court ruled, ‘‘[E]mployees below the administrative level are agents of 
the college, so long as they participate in the promotion and tenure process to such an 
extent that they significantly control or influence the decisions which govern some aspect 
of the compensation, terms, conditions or privileges of employment.’’ Thus, the court 
tuled that the College could be held liable for the discriminatory activities of its non- 
administrative employees. Id. at 280. 

2534. Lam, 40 F.3d at 1560. (citing Roebuck v. Drexel Univ., 852 F.2d 715, 727 (3d 
Cir. 1988); and Fields v. Clark Univ., 817 F.2d 931, 933-35 (1st Cir. 1987)). 
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regarding whether the entire process was tainted. Lam was not required 
to demonstrate discrimination at every stage of that process. 

Second, the appellate court found that the district court, in granting 
summary judgment, had erred in its treatment of sex and race as 
separate and distinct discrimination issues.?5** The appellate court noted 
that the district court had determined that the committee had not shown 
bias against Asians and women because the committee favorably con- 
sidered two other candidates for the directorship, one an Asian male, 
the other a white woman.”*** The appellate court noted that, when two 
bases for discrimination are alleged, the court must determine if the 
employer was discriminating on the basis of a ‘‘combination of the 
factors, not just whether it was discriminating against people of the 
same race or of the same sex.’’?5°7 Specifically, the appellate court 
stated, ‘‘Like other subclasses under Title VII, Asian women are subject 
to a set of stereotypes and assumptions shared neither by Asian men 
nor by white women. In consequence, they may be targeted for dis- 
crimination, ‘even in the absence of discrimination against [Asian] men 
or white women.’’”53* Thus, based upon these findings, the appellate 
court reversed the district court’s grant of summary judgment for the 
University regarding the first search.?5*° 

The appellate court next reviewed the district court’s bench trial 
decision in favor of the University with respect to the second search 
process. The appellate court stated that, under Title VII, the ultimate 
burden of persuading the trier of fact that the University intentionally 
discriminated against her remained at all times with Lam.7**° The 
appellate court then acknowledged that, under the rule enunciated in 
Price Waterhouse v. Hopkins,?**: if Lam proved that the University had 
discriminated against her, the University ‘‘still [could] avoid liability 
by showing by a preponderance of the evidence that ‘the employment 
decision would have been the same even if [discrimination] had played 
no role.’’’2542 The University had to make this showing as an affirmative 
defense.”5** At trial, the district court had ruled that Lam had failed to 
prove a Title VII violation, after determining that Lam would not have 





2535. Id. at 1562. 
2536. Id. at 1561. 
2537. Id. at 1562. 
2538. Id. (quoting Jefferies v. Harris County Community Action Ass’n, 615 F.2d 1025, 


1032 (5th Cir. 1980) (discussing black women)) (substitution in Lam; internal footnotes 
omitted). 


2539. Id. at 1554. 

2540. Id. at 1564. (citing St. Mary’s Honor Center, 113 S. Ct. at 2747 (quoting Burdine, 
450 U.S. at 253, 101 S. Ct. at 1093)). See also United States Postal Serv. Bd. of Govs. 
v. Aikens, 460 U.S. 711, 103 S. Ct. 1478 (1983). 

2541. 490 U.S. 228, 109 S. Ct. 1775 (1989). 

2542. Lam, 40 F.3d at 1564 (quoting Sischo-Nownejad v. Merced Community College, 


934 F.2d 1104, 1110 (9th Cir. 1991) (citing Price Waterhouse, 490 U.S. at 243-47, 109 
S. Ct. at 1786-89). 


2543. Id. at 1564-65. 
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been hired ‘‘even given a well-organized and thorough search proce- 
dure,’’ because the appointments committee had determined that she 
was less qualified than the other recommended candidates.”** 

On appeal, Lam contended that the district court erred in four ways: 
(1) by ‘‘inventing a non-discriminatory reason’’ for the University’s 
failure to hire her; (2) by finding that reason sufficient as a matter of 
law; (3) by improperly requiring Lam to show ‘‘concerted action’’ to 
retaliate; and (4) by misapplying the applicable legal standards, specif- 
ically, the Price Waterhouse rule.?*5 The appellate court found that 
Lam’s first two arguments failed for two reasons. First, the district 
court’s discussion of the disorganization in the search process was 
included in its opinion simply to explain the uneven application of the 
hiring criteria that Lam argued evidenced discrimination. Second, the 
district court did rely on the nondiscriminatory reason advanced by the 
University,2*“* and as a matter of law, that reason was sufficient.?*’ 
The appellate court rejected Lam’s third argument because it found no 
indication that the district court thought that concerted action was 
required. Finally, the appellate court found that the district court had 
no reason to apply the Price Waterhouse rule, and consequently, upon 
review of the record held that the district court’s findings with respect 
to the second search were not clearly erroneous. Thus, the appellate 
court affirmed the district court’s bench trial decision in favor of the 
University regarding the second search.?** 

In Jemmott v. City University of New York,?5*° Rupert Jemmott, the 
former Acting Vice President of Student Affairs for the City University 
of New York (CUNY), alleged that CUNY and certain of its executive 
officials had discriminated against him because of his race in violation 
of Title VII when they terminated him from his position. Apparently, 
Jemmott and CUNY officials had disagreed on the treatment of non- 
faculty counselors who worked throughout the entire year versus the 
treatment of faculty counselors who were required to work only during 
the academic year.*° The tension regarding this issue culminated in 
Jemmott’s refusal to attend a meeting, which, ultimately, was the final 
factor leading to Jemmott’s termination.**** Jemmott claimed that the 
officials decided to terminate him because of racial bias. The officials, 
on the other hand, contended that Jemmott was terminated as a result 
of his insubordination and contentious interactions with the defen- 
dants.?552 





2544. Id. at 1565. 

2545. Id. 

2546. That is, that Lam was not as well-qualified as the other applicants. Id. 
2547. Id. at 1565-66. 

2548. Id. at 1567. 

2549. 885 F. Supp. 393 (E.D.N.Y. 1994), aff'd, 57 F.3d 1063 (2d Cir. 1995). 
2550. 885 F. Supp. at 399. 

2551. Id. at 401. 

2552. Id. at 407. 
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The analysis performed by the District Court for the Eastern District 
of New York deviated somewhat from the standard Burdine/McDonnell 
Douglas/St. Mary’s Honor Center framework. Nevertheless, the court 
reached a result consistent with the result of a standard Title VII 
analysis. The district court employed both a ‘‘pretext’’ analysis***° and 
a ‘‘mixed motives’’?5** analysis to decide whether the defendants had 
violated Title VII. Under the ‘‘pretext analysis,’’ Jemmott had to estab- 
lish a prima facie case that would create a presumption that the officials 
unlawfully discriminated against Jemmott in firing him. The district 
court held that Jemmott easily met these requirements. The burden then 
shifted to the officials to produce legitimate nondiscriminatory reasons 
for Jemmott’s dismissal. The district court found those asserted reasons 
sufficient to rebut the presumption raised by Jemmott.?**> Finally, Jemmott 
had to persuade the court that the officials’ reasons were pretextual, a 
task he was unable to accomplish.?5** The district court thus found that, 
even if racial bias was present, the evidence of Jemmott’s insubordi- 
nation and contentious nature overwhelmingly prevailed as legitimate 
grounds for dismissal. Consequently, the district court determined that, 
under the ‘‘pretext’’ analysis, Jemmott failed to prove a racial discrim- 
ination violation under Title VII. 

Next, using the ‘‘mixed-motive’’ analysis, the district court noted 
that Jemmott had to prove that an illegitimate factor such as race played 
a ‘‘motivating’’ or ‘‘substantial’’ part in his termination. The CUNY 
officials then would have to show that, even in the absence of the 
illegitimate factor, Jemmott still would have been terminated. Referring 
to its decision under the ‘‘pretext analysis,’’ the district court held that, 
even if Jemmott was successful in establishing race as an illegitimate 
factor in his termination, the officials nonetheless had convinced the 
court that Jemmott would have been terminated.?**’ In sum, the district 
court found that the CUNY officials had not violated Title VII. 

In Luxemburg v. Texas A&M University System,?*** Leon Luxemburg, 
a part-time instructor at the Maritime College at Texas A&M University 
at Galveston, brought an action pursuant to Title VII and 42 U.S.C. 
section 1983 against the University; Dr. Larry Slotta, the director of 
engineering programs; and two other University officials. In his Title 
VII claims, Luxemburg alleged that Slotta had filed a negative evalua- 
tion against him on the basis of religious and racial discrimination, 
rather than because of poor job performance, and that the two University 





2553. Id. (citing McDonnell Douglas, 411 U.S. 792, 802, 93 S. Ct. 1817, 1824). See 
also Burdine, 450 U.S. 248, 101 S. Ct. 1089. 

2554. Jemmott, 885 F. Supp. at 407 (citing Tyler v. Bethlehem Steel Corp., 958 F.2d 
1176, 1181 (2d Cir.), cert. denied, 506 U.S 826, 113 S. Ct. 82 (1992)). 

2555. Id. at 408. 

2556. Id. at 409. 

2557. Id. at 410. 

2558. 863 F. Supp. 412 (S.D. Tex. 1994), aff'd, 59 F.3d 1240 (5th Cir. 1995). 





1996] 1994 SURVEY 699 


officials were liable for ratifying Slotta’s actions.?*** Luxemburg also 
alleged that his salary was reduced in retaliation for his filing a 
complaint against the Slotta.2®° Slotta and the University officials 
moved for summary judgment. 

In reviewing the defendants’ motion for summary judgment regarding 
the Title VII claims, the District Court for the Southern District of Texas 
employed the Burdine and McDonnell Douglas framework to determine 
whether intentional discrimination and retaliation had occurred.?*** The 
court found that Luxemburg had failed to establish a prima facie case 
because the allegedly discriminatory act was unsubstantiated and be- 
cause there was no causal relationship between it and a racial/religious 
bias on Slotta’s part.?5*? In regard to Luxemburg’s claim that his salary 
was reduced in retaliation for filing a complaint regarding Slotta’s 
conduct, the district court also found that Luxemburg had failed to 
establish a prima facie case of discrimination because he had not 
demonstrated a causal relationship between his pay reduction and any 
racial/religious bias on the part of Slotta. 

In regard to Luxemburg’s claim that the University officials were 
liable for the discrimination because they ratified Slotta’s actions, the 
district court found that, even if Luxemburg successfully had estab- 
lished a prima facie case, the officials had proffered legitimate and 
non-discriminatory reasons for actions taken against Luxemburg. Spe- 
cifically, the officials had provided several records indicating that all 
the parties, including Luxemburg, knew and had agreed upon the salary 
reduction. Luxemburg did not offer any further evidence to persuade 
the district court that the officials’ reasons were pretextual; thus, the 
district court granted the defendants’ motion for summary judgment on 
all of the Title VII claims.7>* 

Yoonessi v. State University of New York?** illustrates the various 
immunities and defenses available to defendants in actions for discrim- 
ination. Mahmood Yoonessi, a former tenured associate professor at the 
School of Medicine at the State University of New York (SUNY), alleged 
that the School wrongfully terminated him and denied him staff priv- 
ileges because of his ethnic origin. SUNY, on the other hand, contended 
that it had terminated Yoonessi because he failed to follow University 
rules. Specifically, SUNY required full-time faculty members to turn 
over earnings from clinical services performed at affiliated hospitals; 
the earnings then were redistributed to the performing faculty member 
according to a pre-arranged formula.”*** Yoonessi complained about the 





. 863 F. Supp. at 418. 

. Id. at 419. 

. Id. at 418. 

. Id. at 420. 

. Id. at 423. 

. 862 F. Supp. 1005 (W.D.N.Y. 1994), appeal denied, 56 F.3d 10 (2d Cir. 1995). 
. 862 F. Supp. at 1010. 
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method of redistribution and eventually refused to participate in the 
plan altogether, instead adopting his own billing system. The School 
then told Yoonessi to comply with its plan or face disciplinary action. 
Yoonessi argued that he tried to comply, but still was terminated.?5* 
Yoonessi then filed a grievance with his union pursuant to a collective 
bargaining agreement. The union determined that Yoonessi’s termina- 
tion was inappropriate, because his insubordination had no effect on 
his primary duties. The School then gave Yoonessi thirty days to comply 
with its redistribution plan. When he failed to comply, the School 
terminated him.*5*” 

Yoonessi’s claims included: (1) ethnic discrimination and retaliation 
claims pursuant to Title VII and the Civil Rights Act of 1991; (2) 
violation of due process claims; (3) violation of equal protection claims; 
and (4) damages claims.”*** SUNY moved to dismiss the claims on the 
grounds of Eleventh Amendment immunity, Yoonessi’s failure to ex- 
haust administrative prerequisites for an employment discrimination 
suit, and Yoonessi’s failure to state a claim for which relief could be 
granted.?5° 

The District Court for the Western District of New York first evaluated 
SUNY’s claim of Eleventh Amendment immunity. The district court 
stated that the Eleventh Amendment proscribes the use of the federal 
court system for most suits by private parties against a state. This 
proscription includes suits against state officials acting in their official 
state capacities if the suit involves a request for retrospective relief. 
Consequently, the district court dismissed the claims against SUNY 
that involved constitutional violations, on the grounds that SUNY and 
its officials were granted immunity under the Eleventh Amendment.”>” 

The district court then noted that Eleventh Amendment immunity 
did not apply to Yoonessi’s Title VII claim.?5”! The court nevertheless 
dismissed the Title VII claim because of Yoonessi’s failure to file a 
timely administrative charge, a statutory condition precedent to a formal 
Title VII claim, and because of his failure to demonstrate an equitable 
reason why the claim should be permitted even though he did not 
exhaust the administrative remedies provided in the statute.?5”? Finally, 
the district court dismissed Yoonessi’s claims that were based on 
violations of his rights other than his Title VII rights, because the 
claims were time-barred by the applicable statutes of limitations. The 
district court found that the statutes of limitations began to run when 





2566. Id. at 1011. 

2567. Id. 

2566. Id. 

2569. Id. at 1012. 

2570. For more on Eleventh Amendment immunity, see Section V.A., supra pages 
471-486. 

2571. Yoonessi, 862 F. Supp. at 1013. 

2572. Id. at 1014-15. 
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Yoonessi was given notice of termination, not when termination ulti- 
mately became effective.?5”3 

The court thus granted SUNY’s motion to dismiss in its entirety. To 
the extent that Yoonessi alleged state law claims against SUNY, the 
district court dismissed them as well on the basis of lack of jurisdiction 
due to the absence of any federal claims.?5” 

Ray v. University of Arkansas?*’5 illustrates a claim for reverse racial 
discrimination.7*”* Kenneth Ray, a white male who formerly had been 
a police officer with the University of Arkansas-Pine Bluff Department 
of Public Safety, alleged that he was discharged in violation of Title 
VII on the basis of race and in retaliation for his filing a complaint 
with the EEOC. Ray was the only white officer in the department at 
the time.?5”7 The Department, citing a myriad of anecdotes, claimed 
that Ray was terminated on the grounds of insubordination and mis- 
conduct. 

The District Court for the Eastern District of Arkansas, however, 
found that the Department’s reasons were mere pretext and that race 
was the motivating factor for Ray’s dismissal.?5* The district court 
found that the evidence established that Ronnie Grice, the Department 
Chief, was hostile to Ray as a result of Ray’s complaint to the EEOC, 
and further, that Grice was of the opinion that Ray’s race had a negative 
effect on his ability to deal with students at the predominantly black 
campus.?5”° Also, the district court found that the record did not support 
the claim that Ray had acted improperly in the incidents cited by the 
University and that the misconduct and insubordination alleged by the 
University had not been relied on by the University when it dismissed 
Ray. Even if Ray had engaged in misconduct, the district court said, 
disparate penalties had been imposed on black officers who were guilty 
of the same or more serious infractions.?5*° 

The district court then noted that racial considerations could not 
form the basis for a bona fide occupational qualification (BFOQ) defense 
to a Title VII claim. The fact that some students at the University may 
have had a predisposition against white officers did not justify the 





2573. Id. at 1015 (citing Chardem v. Fernandez, 454 U.S. 6, 8, 102 S. Ct. 28, 29 
(1987)). 

2574. Id. at 1017 (citing 28 U.S.C. § 1367(c)(3) (1994)). 

2575. 868 F. Supp. 1104 (E.D. Ark. 1994). 

2576. See also Cerrato, 26 F.3d 968, in which a white male alleged that he had been 
discriminated against in favor of an Asian. Cerrato challenged the constitutionality of 
the College’s affirmative action program, which he alleged led to the College’s decision 
to hire the Asian. The court granted a judgment for the College, however, finding that 
the College had not used its affirmative action policies to hire the Asian candidate, and 
consequently, Cerrato did not prove that the policies were used to discriminate against 
him. 

2577. Ray, 868 F. Supp. at 1127. 

2578. Id. 

2579. Id. at 1126. 

2580. Id. at 1127. 
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University’s decision to dismiss Ray.?*** The district court ordered Ray 
to be reinstated with full back pay and all fringe benefits that had 
accrued. Ray also was awarded $10,000 in damages for embarrassment, 
mental anguish, and the emotional pain he had suffered as a result of 
the University’s discrimination.?5* 

Actions challenging race-based discrimination in employment at ed- 
ucational institutions can go beyond an individual plaintiff challenging 
an adverse employment decision by an individual institution. In fact, 
entire classes of employees also may challenge a system or pattern of 
discrimination throughout the state’s educational system. Shuford v. 
Alabama State Board of Education?** illustrates the requirements for 
bringing a class action to challenge a pattern of discrimination, and 
addresses the standards of proof in such a claim that, due to the nature 
of a class action, vary slightly from cases challenging discrimination 
against individuals.?5* 

Humphrey Shuford, a black employee of Alabama’s Atmore State 
Technical College, filed suit against the Alabama State Board of Edu- 
cation, which runs Alabama’s postsecondary educational system,?>* 
alleging that he was denied several promotions because of his race, 
was required to train the white males who eventually were promoted 
to the positions he had sought,?*** and further, that when he finally 
was promoted he was not paid commensurate with his years of expe- 
rience.”°*” Six months after he filed his complaint, Shuford filed an 
amended complaint in which he sought to represent a class of similarly- 
situated blacks employed in pay grades A through D at Alabama’s 
postsecondary institutions.7*** The District Court for the Middle District 
of Alabama certified the class.?5®® The class then alleged that the racial 
discrimination in Alabama’s postsecondary system was caused by the 





2581. Id. at 1126-27. 

2582. Id. at 1128. 

2583. 846 F. Supp. 1511 (M.D. Ala. 1994). 

2584. Specifically, the standards of McDonnell Douglas and St. Mary’s Honor Center 
do not apply directly to discrimination against a class, but courts do use these cases to 
guide their analyses of whether anecdotal evidence of discrimination against individual 
members of the class constitutes unconstitutional race-based discrimination. Id. at 1524. 

2585. Alabama’s postsecondary System consists of 33 junior, technical, and community 
colleges across the state. Id. at 1513. 

2586. Id. at 1513-14. 

2587. Id. at 1514. Shuford contended that he was paid the salary for a person with 
six years of experience, even though he had twelve years of experience, resulting in 
underpayments of $5,000 per year. Id. 

2588. Id. Pay grades A through D represented the highest levels of professional 
employment, and included presidents (grade A), administrators and managers (grade B), 
nonfaculty professionals (grade C), and faculty members (grade D). Id. 

2589. Id. Four women also sought to intervene on behalf of themselves and similarly 
situated women employees of Alabama’s postsecondary system. The court allowed the 
intervention and the class certification. This decision, however, addresses only the racial 
discrimination aspects of the claim, and thus, the gender discrimination issues are not 
relevant to this discussion. Id. at 1515. 
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college presidents exercising virtually ‘‘unbridled discretion in the 
hiring and promtion of personnel at their institutions.’’°° The class 
also contended that the discretionary and discriminatory hiring prac- 
tices violated provisions of court-ordered employment desegregation 
rulings dating back to the early 1970s.75" 

In November of 1993, the parties entered into a settlement agreement 
and proposed a consent decree to the district court.?**? According to 
the terms of the decree, the Alabama State Board of Education would 
be required to adopt a policy regarding equal employment and pro- 
motion. The decree also sets certain numerical hiring goals to be 
achieved by the end of the Fall 1996 quarter: twenty-five percent of all 
college presidents, system-wide, should be black; and in pay grades B 
through D at each institution, the percentage of blacks should be at 
least seventy-five percent of the percentage of blacks in the ‘‘primary 
service area’ of each institution. The decree also provides a set of 
sequential goals for the employment of blacks in pay grades B through 
D system-wide: 21% by the end of the Fall 1995 quarter; 23% by the 
end of the Fall 1997 quarter; and 25% by the end of the Fall 1999 
quarter. The decree also sets up a state-wide data bank of blacks who 
are qualified for the positions covered by the decree, requires presidents 
to consult the data bank to fill vacancies, and requires the chancellor 
actively to recruit qualified blacks. The decree also provides for court 
oversight of the plan for seven years.?5% 

The district court then had to evaluate the terms of the decree under 
the standards the court had set in Paradise v. Wells.75** The court thus 
had to conduct two separate inquiries: first, whether the decree was 
fair, adequate, and reasonable;?5°> and second, if the consent decree 
satisfied this analysis, whether it also was legal under the Equal 
Protection Clause and Title VII.?5%° 

In performing the first, part of the inquiry—that is, in determining 
whether the decree was fair, adequate, and reasonable—the district 
court evaluated three considerations. First, the court determined that 





2590. Id. at 1514. 

2591. Id. (citing Lee v. Macon County Bd. of Educ., 267 F. Supp. 458 (M.D. Ala.), 
aff'd sub nom., Wallace v. United States, 389 U.S. 215, 88 S. Ct. 415 (1975); Lee v. 
Macon County Bd. of Educ., 317 F. Supp. 103 (M.D. Ala. 1970), modified in unrelated 
part, 453 F.2d 524 (5th Cir. 1971), remanded, 468 F.2d 956 (5th Cir. 1972); and a 1975 
consent decree, Lee v. Macon County Bd. of Educ., C.A. No. 604-E (M.D. Ala. Aug. 4, 
1975)). 

2592. Id. at 1515. 

2593. Id. at 1515-16. The decree also included individual relief for Shuford for the 
pay disparity he suffered after he had received his promotion, and did not foreclose 
individual relief for others similarly aggrieved. Id. at 1516. 

2594. 686 F. Supp. 1442, 1444-45 (M.D. Ala. 1988). 

2595. Shuford, 846 F. Supp. at 1517 (citing Pettway v. American Cast Iron Pipe Co., 
576 F.2d 1157, 1169, cert. denied, 439 U.S. 1115, 99 S. Ct. 1020 (1979)). 

2596. Id. (citing United States v. Alexandria, 614 F.2d 1358, 1362 (5th Cir. 1980); and 
Harris v. Graddick, 615 F. Supp. 239, 242 (M.D. Ala. 1985)). 
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the class of plaintiffs overwhelmingly supported the decree.?**” Second, 
the court noted that the experienced counsel for the class, as well as 
other experienced civil rights attorneys, ‘‘argued forcefully’’ to the 
court that the decree was fair, adequate, and reasonable.*** Third, the 
court conducted its own assessment of the decree, and agreed with the 
counsel for the class that the decree ‘‘should be a signigicant benefit 
to class members.’’5*° The district court thus determined that the 
proposed consent decree satisfied the first part of its analysis.7©° 

The court then turned to the second part of its analysis—that is, 
whether the proposed consent decree was legal. The district court first 
noted that the decree must satisfy the terms of the Equal Protection 
Clause as well as Title VII. Under the Equal Protection Clause, the 
race-conscious relief in the decree must survive a strict scrutiny anal- 
ysis—that is, it must serve a compelling governmental interest, and it 
must be narrowly tailored to satisfy that interest.?°? Under Title VII, 
however, the race-conscious relief in the decree need be designed only 
to ‘‘eliminate manifest racial imbalances in traditionally segregated job 
categories.’’°°? The court then noted that, because strict scrutiny is the 
‘“‘more restrictive’ standard, it needed to perform only a strict scrutiny 
analysis on the decree.?6* 

The court first determined that the state presented a strong basis in 
evidence to support a compelling interest in eradicating race-based 
discrimination. The court noted that the class presented evidence of a 
historical pattern of discrimination by the defendants, based both on 
the historical evidence that supported the court-ordered decrees in the 
early 1970s as well as on the fact that, since the early 1970s, the state 
had made no measurable changes in its segregated educational sys- 
tem.?6> The class also presented anecdotal evidence of discrimination 
against individuals, including Shuford.?** Finally, the court addressed 
whether the plaintiff class presented statistical evidence of discrimi- 





2597. Id. at 1517-18. The court based this conclusion on the fact that the members of 
the class had been given adequate notice and an opportunity to respond to the proposed 
decree, and because only three women responded negatively to the terms, fearing that 
the terms of the decree would favor men and inhibit equal treatment of women. Upon 
agreement by the parties regarding a procedure to protect the women’s rights, the three 
women withdrew their objections. Id. at 1518. 

2598. Id. at 1518-19. 

2599. Id. at 1519. 

2600. Id. 

2601. Id. at 1520. 

2602. Id. (citing Richmond v. J.A. Croson Co., 448 U.S. 469, 503, 506, 109 S. Ct. 
707, 727, 728 (1989)). 

2603. Id. (quoting Johnson v. Transportation Agency, 480 U.S. 616, 628, 107 S. Ct. 
1442, 1450 (quoting Steelworkers v. Weber, 443 U.S. 193, 197, 99 S. Ct. 2721, 2724 
(1979))). 

2604. Id. (citing Johnson, 480 U.S. at 630 n.8, 107 S. Ct. at 1451 n.8). 

2605. Id. at 1522-24. 

2606. Id. at 1524-25. 
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nation to justify the race-based relief.2°’ The court then noted that, 
because hiring and promotion decisions often were arbitrary and were 
not based on any set standards or qualifications, the plaintiffs, through 
no fault of their own, had no way of proving that qualified blacks were 
denied employment or promotion. The arbitrary nature of past employ- 
ment decisions meant that there was no basis from which the plaintiffs 
could establish the qualifications for any position. Consequently, the 
court ruled that the absence of statistical evidence of discrimination 
did not present a bar to the district court’s finding that Alabama’s 
postsecondary system engaged in racially discriminatory employment 
practices.7°* The court thus concluded that the plaintiff class provided 
sufficient evidence that the decree addressed a compelling governmental 
interest .?© 

The court then addressed whether the race-conscious relief embodied 
in the decree was narrowly tailored to serve the compelling interest of 
eliminating race-based discrimination in employment in Alabama’s 
postsecondary system. The court addressed four factors relevant to 
evaluating the proposed relief.?°*° First, the court examined the necessity 
for the relief and the lack of alternative remedies, determined that 
Alabama had evidenced a lack of willingness to employ any available 
alternative remedies in the twenty years since the prior anti-segregation 
litigation and consent decree, and concluded that there was no evidence 
that any alternative, race-neutral relief would achieve the desired goal 
of increasing the percentage of blacks employed in the upper echelons 
of Alabama’s postsecondary system.?*? Second, the court evaluated the 
flexibility and duration of the relief, and noted that the race-conscious 
provisions of the decree were ‘‘sufficiently flexible,’’ because the em- 
ployment targets embodied in the decree were goals, not quotas.?°? 
Furthermore, the seven-year duration of the decree was ‘‘sufficiently 
temporary,’’ because ‘‘it serves as a remedy for past discrimination and 
not as an attempt to maintain racial balance in perpetuity.’’*** Third, 
the court addressed whether the decree was over- or under-inclusive, 
and concluded that the numerical goals were reasonable,?** because 
‘the proposed decree ha[s] built-in mechanisms to ensure that the goals 
become narrowly tailored to the relevant labor pool [once such a pool 
is established], if they are not already so, and remain narrowly tailored 
throughout the life of the decree.’’*5 Specifically, the decree allowed 





2607. Id. at 1525 (citing Croson, 488 U.S. at 501, 109 S. Ct. at 725-26). 

2608. Id. at 1525-28. 

2609. Id. at 1528. 
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the colleges to deviate from the goals if they made a good-faith effort 
to hire qualified blacks but found an inadequate labor pool to achieve 
the goals.?** Finally, the court evaluated the impact of the decree on 
third parties, and concluded that it did not impact whites to any great 
degree. ‘‘At the very worst, some white applicants’ attempts to be hired 
or promoted will be delayed.’’*” The court then concluded, “‘[I]t is 
not inequitable or unlawful for white employees to experience some 
delay in order for African-American employees[, whose progress within 
Alabama’s postsecondary system has been delayed for years,] to move 
into their rightful place.’’**** Ultimately, the court concluded that the 
decree was narrowly tailored to achieve its goal.?**° Consequently, the 
district court approved the proposed consent decree, and retained 
jurisdiction to enforce its terms.?°° 


2. Gender 


In addition to claims of discrimination under Title VII, gender dis- 
crimination claims also can implicate Title IX of the Education Amend- 
ments of 1972.71 Courts, however, explicitly have decided that, since 
Title VII predates Title IX, Title VII preempts Title IX in cases involving 
employment discrimination.”*?? Thus, for an employee to be allowed to 
bring a discrimination claim under Title IX, courts require plaintiffs to 
prove something more than just gender-based employment discrimina- 


tion—specifically, that an institution’s discriminatory actions against 
them because of their gender adversely affected the educational oppor- 
tunities at that institution for students of that same gender. Conse- 
quently, although Title IX is available to redress gender discrimination 
in employment, cases brought under Title VII still predominate. 


a. Title VII and State Law Claims 


In Polacco v. Curators of University of Missouri,?*** Mary Polacco, a 
non-tenured research assistant professor in Biochemistry, had worked 
at the University of Missouri longer than the standard six-year tenure 





2616. 

2617. Id. : 

2618. Id. at 1532. 

2619. Id. 

2620. Id. It is important to note that the district court expressly approved and retained 
jurisdiction over the enforcement of the proposed settlement. In the absence of these 
express acts, a federal court would not have subject matter jurisdiction to enforce such 
an agreement if one of the parties later contended that the other party had violated its 
terms. See Langley, 14 F.3d at 1072-75. 

2621. 20 U.S.C. §§ 1681-1688 (1994). Employment discrimination claims under Title 
IX that involve coaches or athletes are discussed in Section XII.A., infra pages 831-837. 


2622. See, e.g., Wedding v. University of Toledo, 862 F. Supp. 201, 204 (N.D. Ohio 
1994). 


2623. 37 F.3d 366 (8th Cir. 1994) (en banc). 
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track term, and each year had received $10,000 of her salary from the 
University and the balance of her salary from outside grants. After ten 
years, the University terminated the $10,000 in funding, purportedly 
for budgetary reasons.”®** Polacco alleged that the University and her 
department chairman had discriminated against her on the basis of sex 
when it terminated her research funding and denied her tenure. She 
then filed suit, claiming that the University’s actions violated Title VII 
and 42 U.S.C. section 1983. 

The district court submitted Polacco’s termination-of-funding and 
denial-of-tenure claims to the jury, which found for the-chairman on 
all of Polacco’s claims against him, and for the University on Polacco’s 
denial-of-tenure claim, but for Polacco on her termination of funding 
claim against the University alone. The court awarded Polacco $100,000 
in back pay, $60,000 in compensatory damages, and $48,000 in attorney 
fees and costs. Both the University and Polacco appealed.?*° 

On appeal, the University argued that it could be liable only for the 
actions of its agents; thus, it was entitled to judgment as a matter of 
law because the verdict against the University was inconsistent with 
the verdict in favor of the chairman. Citing case law contrary to the 
University’s argument, however, the Court of Appeals for the Eighth 
Circuit determined that the evidence was sufficient to support a finding 
that the employer, but not its agent, was liable to Polacco for the 
discrimination she suffered .?®¢ 

The University also argued in the alternative that it was entitled to 
judgment as a matter of law because Polacco had failed to prove her 
case. The appellate court, however, determined that the University’s 
argument legally was without merit. The University already had de- 
fended its actions at trial, and the court noted, 


When the defendant fails to persuade the district court to dismiss 
the action for lack of a prima facie case, and responds to the 
plaintiff’s proof by offering evidence of the reason for the plaintiff’s 
rejection, the factfinder must then decide whether the rejection 
was discriminatory within the meaning of Title VII. ... Where 
the defendant has [satisfied the burdens of proof] that would be 
required of him if the plaintiff had properly made out a prima 
facie case, whether the plaintiff really [made out the prima facie 
case] is no longer relevant.?®” 





2624. Id. at 368. 

2625. Id. 

2626. ‘‘We have repeatedly held employers liable for employment discrimination even 
though their agents were absolved of personal liability—for example, when there was 
evidence of discrimination by agents who were not individual defendants, or when the 
discrimination was the product of an employer policy, custom or practice.’’ Id. at 369 
(citing Kientzy v. McDonnell Douglas Corp., 990 F.2d 1051, 1059-60 (8th Cir. 1993); 
Parish v. Luckie, 963 F.2d 201, 207 (8th Cir. 1992); and Jiles v. Ingram, 944 F.2d 409, 
413-14 (8th Cir. 1991)). 

2627. Id. at 369-70 (quoting United States Postal Serv. Bd. of Govs. v. Aikens, 460 
U.S. 711, 714-15, 103 S. Ct. 1478, 1481-82 (1983)) (footnote omitted in Polacco). 
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The appellate court also determined that the University’s argument 
factually was without merit, because the University already had de- 
fended its actions at trial, establishing in its argument that Polacco had 
not been discharged, but rather, that her funding had been terminated. 
Thus, the appellate court upheld the district court’s verdict in favor of 
Polacco on the termination-of-funding claim.?®* 

In Fisher v. Vassar College,?®° Dr. Cynthia Fisher sued Vassar College 
under Title VII, the Age Discrimination in Employment Act,?**° and the 
Equal Pay Act.?**! Fisher was highly educated, married, the mother of 
two daughters, and a former faculty member of the Biology Department 
at Vassar College.?*? Fisher alleged that Vassar’s decision to deny her 
tenure discriminated against her because of her gender and her marital 
status. After a bench trial, the district court found that Vassar had 
discriminated against Fisher when the College denied her tenure. Ac- 
cording to the district court, 


[T]he persistent fixation of the Biology Department’s senior faculty 
on a married woman’s pre-Vassar family choices reflects the ac- 
ceptance of a stereotype and bias: that a married woman with an 
active and on-going family life cannot be a productive scientist[,] 
and therefore, is not one despite much evidence to the contrary.”®** 


The court based this decision on evidence presented by Fisher relevant 


to four categories involved in her tenure review: scholarship, teaching, 
service, and leadership. Based on the evidence provided by Fisher, the 
court found that Vassar had discriminated against Fisher because of 
her gender and marital status. Fisher recovered under each of the three 
statutes and received attorneys’ fees. 

In 1995, the Second Circuit Court of Appeals overturned the district 
court’s ruling.?*** The appellate court stated, 


[FJollowing a thorough survey of the record, we reverse the lia- 
bility judgment against Vassar because our conviction that a mis- 
take has been committed is definite and firm. We further vacate 
the district court’s order and judgment of attorney’s fees. We 
affirm, however, the district court’s conclusion that [Fisher] had 
failed to establish a claim of ‘‘simple’’ sex discrimination.”®** 





2628. Id. at 369. 

2629. 852 F. Supp. 1193 (S.D.N.Y. 1994), aff'd in part and vacated in part, 66 F.3d 
379 (2d Cir. 1995). 

2630. 29 U.S.C. §§ 621-634 (1994). 

2631. Fair Labor Standards Act of 1938, 29 U.S.C. §§ 201-219 (1994). 

2632. Fisher, 852 F. Supp. at 1197. 

2633. Id. at 1216. 

2634. 66 F.3d 379 (2d Cir. 1995). 

2635. Id. at 387. 
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Hesitant to meddle with an educational institution’s tenure process, the 
appellate court nevertheless dissected the evidence in the record and 
examined each of the four major categories of evidence: anecdotes; 
perceived admissions made by Vassar officials participating in Fisher’s 
tenure review; statistics; and expert testimony. The appellate court then 
determined that the evidence did not support Fisher’s claims that the 
statistics had been misconstrued and that the district judge incorrectly 
had disallowed the admission of pertinent evidence. The Second Circuit 
thus vacated the judgment of the district court, stating, 


[W]e find that the district court’s findings of liability on the sex 
discrimination claim, the age discrimination claim and the Equal 
Pay Act claim were clearly erroneous and because, absent success 
on one of these claims, Fisher is no longer entitled to attorneys’ 
fees. . . . We direct the district court to dismiss Fisher’s lawsuit.?®* 


In Aldridge v. Tougaloo College,?*’ Carla Aldridge alleged that 
Tougaloo College, a private Mississippi Liberal Arts College, violated 
Title VII, 42 U.S.C. section 1981, and the Fourteenth Amendment when 
it did not promote her in alleged retaliation for her filing a complaint. 
Specifically, Aldridge asserted that she was denied the position of 
Education Talent Search Coordinator and that the job was given to a 
male; subsequently, she filed a written grievance detailing her dissat- 
isfaction with the selection process. As a result of her complaint, she 
said she again was denied the position when the job became vacant.?** 
The College moved for dismissal, or in the alternative, summary judg- 
ment. 

The District Court for the Southern District of Mississippi determined 
that it would review Aldridge’s Title VII retaliation claim in a summary 
judgment proceeding.”*® The district court distinguished between two 
sorts of Title VII actions: the first predicated upon the so-called ‘‘op- 
position clause’’ of Title VII?*°; and the second predicated upon the 
‘‘participation clause.’’***? The court noted that a ‘‘participation clause”’ 
retaliation claim receives more protection under Title VII than does an 





2636. Id. at 412-13. 

2637. 847 F. Supp. 480 (S.D. Miss. 1994). 

2638. Id. at 481. 

2639. Id. at 483. 

2640. The Civil Rights Act of 1964 § 704(a), 42 U.S.C. §2000e-3(a) (1988), provides: 
“It shall be an unlawful employment practice for an employer to discriminate against 
any of his employees or applicants for employment ... because he has opposed any 
practice made an unlawful employment practice by this title... .”’ 

2641. The Civil Rights Act of 1964 § 704(a), 42 U.S.C. § 2000e-3(a) (1988), provides: 
“It shall be an unlawful employment practice for an employer to discriminate against 
any of his employees or applicants for employment . . . because he has made a charge, 
testified, assisted, or participated in any manner in an investigation, proceeding, or 
hearing under this title.’’ 
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‘opposition clause’ claim.?**? The district court construed Aldridge’s 
claim to be an ‘‘opposition clause’ claim, however, because Aldridge 
was not instigating a proceeding based on her grievance or otherwise 
participating in a Title VII proceeding. The court then noted that, to 
establish a prima facie case under the opposition clause, Aldridge had 
to show: (1) that she had engaged in conduct that was in opposition 
to an unlawful employment practice; (2) that there was an adverse 
employer action; and (3) that a causal link existed between the protected 
opposition and the adverse action. The district court found that 
Aldridge’s participation in the grievance proceeding did not suffice as 
conduct in opposition to an unlawful employment practice.”** The 
court also found that, even if it had, there was no causal link between 
an unlawful employment practice and an adverse employer action.?** 
Consequently, since Aldridge had failed to establish two elements of 
her retaliation claim, the district court granted summary judgment to 
the College. 

With respect to Aldridge’s section 1981 claim, the district court 
concluded that Aldridge had failed to state a claim upon which relief 
could be granted, because section 1981 applies only to racial discrim- 
ination,?** and Aldridge’s claims were based only on gender discrim- 
ination and retaliation. Consequently, the district court found the statute 
inapplicable and dismissed the claim. 

The district court also dismissed Aldridge’s Fourteenth Amendment 
claim, finding that she had failed to state a claim upon which relief 
could be granted. A cause of action under the Fourteenth Amendment 
requires the existence of state action. The district court found that the 
College did not act under the color of state law when it allegedly 
discriminated against Aldridge based on retaliation and gender.?®* 

In Sunshine v. Long Island University,?**? Karen Sunshine, a former 
female professor in the Political Science Department at Long Island 
University, sued the University for gender discrimination and retalia- 
tion. Sunshine asserted that, from 1987 through 1992, she was nomi- 
nated for tenure but repeatedly was denied the appointment, even after 
she had complied with requirements articulated by Academic Vice 
President Walter Jones—specifically, earning a Ph.D. and publishing 
an article.?** Sunshine then filed a formal grievance; additionally, the 
faculty protested the University’s decision to deny her tenure. In 1992, 
Sunshine was terminated, and subsequently brought this action pur- 
suant to Title VII and New York State Human Rights Law.?6*9 





2642. Aldridge, 847 F. Supp. at 483 (citing Booker v. Brown & Williamson Tobacco 
Co., 879 F.2d 1304, 1312 (6th Cir. 1989)). 

2643. Id. at 485. 

2644. Id. at 486. 

2645. Id. at 487. 

2646. Id. at 488. 

2647. 862 F. Supp. 26 (E.D.N.Y. 1994). 

2648. Id. at 28. 

2649. N.Y. Exec. Law §§ 296-300 (McKinney 1993 & Supp. 1995). 
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The University moved for dismissal of Sunshine’s gender discrimi- 
nation claims on the grounds that Sunshine had failed to present her 
charges to the EEOC?*°° and the State Division of Human Rights?" in 
a timely fashion. With respect to filing a Title VII gender discrimination 
claim with the EEOC, the District Court for the Eastern District of New 
York noted that Sunshine had to file her charge within 300 days of the 
alleged discriminatory act.?5? The University argued that Sunshine had 
filed the charges in 1992, and that this was untimely for pre-1992 
conduct. Sunshine argued that, under the continuing violation doc- 
trine,?®* her filing with regard to the pre-1992 conduct still was timely. 
The district court found that Sunshine had satisfied the requirements?*™* 
of the continuing violation doctrine by alleging both a series of related 
acts and a continuing policy of discrimination against women faculty 
members. Thus, her complaint was not barred as untimely. With respect 
to filing a gender discrimination claim with the New York State Division 
of Human Rights, the district court noted that the complaint must be 
filed ‘‘within one year after the alleged unlawful discrimination.’’?*5 
The district court found that the New York courts also recognized the 
continuing violation doctrine with an even broader interpretation than 
the federal courts.?** Thus, the district court held that Sunshine’s state 
Human Rights claim, like her Title VII claim, was not barred as 
untimely. 

The University also sought dismissal of the retaliation claim on the 
ground that Sunshine had failed to demonstrate a causal relationship 
between the protected activity in which she allegedly had participated 
and the adverse employment action she suffered. The district court 
found that Sunshine had filed a formal grievance, that there was a 
faculty protest regarding Jones’ decisions to deny Sunshine tenure, and 
that Jones terminated Sunshine in retaliation for her grievance. Thus, 
the district court denied the University’s motion, finding that Sunshine 
had demonstrated a sufficient causal relationship.?*” 





2650. Sunshine, 862 F. Supp. at 27. 

2651. Id. 

2652. 42 U.S.C. § 2000e-5{e) (1988). 

2653. ‘“‘Under the continuing violation doctrine, where there is a continuous pattern 
or policy of discrimination, and where [Sunshine had] filed her charge no later than 300 
days after the last discriminatory act by [the University], [Sunshine could] recover for 
earlier acts of discrimination as well.”’ Id. at 29 (quoting Association Against Discrimi- 
nation in Employment v. City of Bridgeport, 647 F.2d 256, 274 (2d Cir. 1981), cert. 
denied, 455 U.S. 988, 102 S. Ct. 1611 (1982)). 

2654. To establish a continuing violation, Sunshine had to allege: (1) ‘‘a series of 
related acts, one or more of which falls within the [limitations] period’’; or (2) the 
‘‘maintenance of a discriminatory system both before and during the [limitations] period.’’ 
Id. (citing Alcena v. Raine, 692 F. Supp. 261, 270 (S.D.N.Y. 1988) (quoting Valentino 
v. United States Postal Serv., 674 F.2d 56, 65 (D.C. Cir. 1982))). 

2655. N.Y. Exec. Law § 297(5) (McKinney 1993 & Supp. 1995). 

2656. Sunshine, 862 F. Supp. at 30. See also McClary v. Marine Midland Bank, 450 
N.Y.S.2d 109, 110 (4th Dept. 1982). 

2657. Sunshine, 862 F. Supp. at 30. 
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In Moisi v. College of Sequoias Community College District,?°* Karen 
Moisi alleged that the College of Sequoias Community College District 
and various defendants had discriminated against her on the basis of 
sex when the College laid her off and refused to rehire her for a new 
position that combined her old position with added responsibilities. 
Moisi claimed that the College’s decision violated the California Fair 
Employment and Housing Act.?*° The College contended that Moisi 
was not rehired because she was not as qualified as the other appli- 
cants.7°©° The College moved for summary judgment, which the trial 
court granted.?6** Moisi appealed, claiming that she had established a 
prima facie case of gender discrimination and had raised triable issues 
of fact sufficient to allow the case to go to jury.?* 

The California Court of Appeal recognized that the objectives of the 
state Act were identical to those of Title VII, and further, that California 
courts had adopted the same legal standards for applying that Act as 
the Supreme Court had with respect to Title VII.2* The court first 
noted that Moisi had to prove a prima facie case of discrimination by 
establishing the elements enumerated in McDonnell Douglas. Once 
Moisi had met this burden, the College had to come forward with 
legitimate, nondiscriminatory reasons for the challenged action.”** The 
trial court, in granting the College’s motion for summary judgment, 
had found that the College’s reason—that is, that others were more 
qualified for the position—was sufficient to satisfy this burden. Citing 
St. Mary’s Honor Center, however, the appellate court then determined 
that Moisi was entitled to a full and fair opportunity to demonstrate 
that the College’s proffered reason was pretextual.?*> Moisi was not 
given this opportunity, however, and thus, a triable issue of fact 
remained. The appellate court thus concluded that the trial court erred 
in granting the College’s motion for summary judgment and remanded 
the case to the trial court.?66 

In Doerter v. Bluffton College,?**’ Marilyn Doerter, a former assistant 
dean at Bluffton College, brought an action against the College pursuant 
to the Ohio Fair Employment Practices Act.?** Doerter alleged that the 
College had discriminated against her on the basis of gender, age, and 
religion when it did not renew her employment contract. The College 





2658. 25 Cal. Rptr. 2d 165 (Ct. App. 1994). 

2659. CaL. Gov’t Cope §§ 12900-12927 (West 1992 & Supp. 1995). 
2660. Moisi, 25 Cal. Rptr. 2d at 173. 

2661. Id. at 168. 

2662. Id. at 170. 

2663. Id. (citing Walker v. Blue Cross of Cal., 6 Cal. Rptr. 2d 184 (1992); and Levy 
. Regents of Univ. of Cal., 245 Cal. Rptr. 576 (1988)). 

2664. Id. at 171. 

2665. Id. at 172. 

2666. Id. at 173. 

2667. 647 N.E.2d 876 (Ohio Ct. App. 1994). 

2668. OuIo REv. Cope ANN. §§ 4112.01-4112.99 (Anderson 1995). 
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countered that Doerter’s contract was not renewed because of her 
failures to work closely with the faculty, to recruit program faculty, 
and to develop the organizational, communication, and management 
skills necessary to perform her job. The College moved for summary 
judgment and the trial court granted the motion. Doerter appealed to 
the Ohio Court of Appeals.?*° 

Doerter argued that the College’s assessment of her job performance 
as unsatisfactory was pretextual, and further, that gender, age, and 
religion-based bias had motivated the College’s decision to terminate 
her. She also asserted that, since she thought that she was performing 
her job satisfactorily, a genuine issue of fact existed for trial.?®”° The 
Ohio Court of Appeals, like the California court in Moisi, recognized 
that this case was governed by the McDonnell Douglas standard.”®”* 
Thus, once Doerter had established a prima facie case of discrimination, 
the burden then would shift to the employer to give a legitimate, 
nondiscriminatory reason for Doerter’s discharge. If the College met 
that burden, then Doerter would have to prove by a preponderance of 
the evidence that the College’s reason was pretextual and that her 
termination was the product of some proscribed motivation. 

The state appellate court then found that Doerter had failed to make 
out a prima facie case of sex discrimination, because Doerter had been 
replaced by another female. Regarding her age and religious discrimi- 
nation claims, the appellate court found that, even assuming that 
Doerter had established her prima facie case of discrimination, there 
was insufficient evidence from which to conclude that the College’s 
reason for discharging Doerter was pretextual. Thus, the appellate court 
concluded that no genuine issues of material fact existed, and affirmed 
the district court’s grant of summary judgment.?°72 

Gender discrimination claims are not limited to female employees. 
Title VII also allows male employees to bring gender discrimination 
claims against employers if the male employees have suffered an adverse 
employment action because of favorable treatment accorded to female 
employees. 

In Thomson v. Olson,?*? for example, Dewey Thomson, a former 
male employee at the University of North Dakota’s radio station, brought 
suit in federal court, alleging that he was discriminated against on the 
basis cf sex, and that a female co-worker received preferential treatment 
in obtaining work hours due to a consensual romantic relationship 
between her and her supervisor. Thomson had filed a formal grievance 
with the station, with the Affirmative Action Officer, and with the 
Vice-President of Academic Affairs’ Office—all to no avail. Thomson 





. Doerter, 647 N.E.2d at 877. 

. Id. at 878. 

2 Id. 

. Id. at 879. 

. 866 F. Supp. 1267 (D.N.D. 1994), aff'd, 56 F.3d 69 (8th Cir. 1995). 
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was removed from his on-air duties but was informed that he was 
expected to report to work as usual. Thomson failed to return to work; 
subsequently, he was fired for ‘‘gross negligence.’’?°* After a series of 
unsuccessful appeals through the University’s grievance system, 
Thomson brought an action pursuant to Title VII in the District Court 
for the District of North Dakota against his supervisor, the station, the 
University, and the state. The defendants moved to dismiss, contending 
both that in filing his complaint Thomson did not comply with Federal 
Rule of Civil Procedure 8(a),?°”> and further, that Thomson had no Title 
VII claim.?°” 

In regard to Thomson’s alleged noncompliance with Rule 8(a), the 
district court determined that Thomson’s complaint was subject to 
dismissal because it was ‘‘a labyrinthian prolixity of unrelated and 
vituperative charges that defied comprehension.’’°”’ In regard to the 
alleged insufficiency of Thomson’s Title VII claims, the district court 
found that preferential treatment resulting from a consensual relation- 
ship between supervisor and employee was not a cognizable sex dis- 
crimination claim under Title VII.?°* Thomson also had filed a complaint 
that the station had fired him in retaliation for his commencing the 
formal grievance process. The district court dismissed this claim as 
well, due to evidence in the record clearly indicating that Thomson 
had been fired because he failed to show up for work.” The district 
court thus concluded that Thomson had lost the protection against 
retaliation provided under Title VII when he stopped going to work. 

In Maitland v. University of Minnesota,?*° Ian Maitland, a male 
faculty member of the University of Minnesota, alleged that the Uni- 
versity discriminated against him on the basis of sex in violation of 
Title VII. Apparently, the University had entered into a consent decree 
regarding salary increases for its female academic employees. Maitland 
was not a party to the settlement, and no male academic employees 
were eligible for the increases provided for in that agreement. Maitland 
had filed a complaint with the EEOC, arguing that the University 
discriminated on the basis of sex when it acted pursuant to the consent 
decree. The EEOC issued Maitland a ‘‘right to sue’ letter. The district 





2674. 866 F. Supp. at 1269. 
2675. Fep. R. Civ. P. 8(a) provides that a complaint must contain a ‘‘short and plain 
statement of the claim showing that the pleader is entitled to relief.’’ The defendants 


claimed that Thomson’s complaint was lengthy and confusing. Thomson, 866 F. Supp. 
at 1270. 


2676. Thomson, 866 F. Supp. at 1269. 

2677. Id. at 1270 (quoting Prezzi v. Schelter, 469 F.2d 691 (2d Cir. 1972), cert. denied, 
411 U.S. 935, 93 S. Ct. 1911 (1973)). 

2678. Id. at 1272 (citing Candelore v. Clark County Sanitation Dist., 752 F. Supp. 956, 
960-61 (D. Nev. 1990), aff’d, 975 F.2d 588 (9th Cir. 1992); Miller v. Aluminum Co., 679 
F. Supp. 495, 501 (W.D. Pa.), aff'd, 856 F.2d 184 (3d Cir. 1988); and Autry v. North 


Carolina Dep’t of Human Resources, 820 F.2d 1384, 1386-87 (4th Cir. 1987)). 
2679. Id. at 1273. 


2680. 43 F.3d 357 (8th Cir. 1994). 
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court granted the University summary judgment, finding that Maitland’s 
claims were barred either by the Civil Rights Act of 199176 or by 
estoppel. Maitland appealed.?®*2 

On appeal, the Court of Appeals for the Eighth Circuit reviewed de 
novo the district court’s grant of the University’s motion for summary 
judgment. With regard to whether Maitland’s claim was barred by 
section 108 of the Civil Rights Act of 1991, the appellate court found 
that the district court had erred by applying section 108 to Maitland’s 
claim, which arose prior to the section’s enactment. Citing Landgraf, 
the appellate court determined that the statute should not apply retro- 
actively because: (1) it did not evince any clear expression of congres- 
sional intent regarding the statute’s application to cases arising prior 
to its enactment; and (2) the statute had ‘‘true retroactive effect’’—that 
is, it would impair the rights that Maitland possessed when he acted 
and would attach new legal consequences to events completed before 
its enactment.?6** In regard to whether estoppel applied, the circuit 
court found that Maitland was not estopped from pursuing his Title 
VII claims since he was not a party to the consent decree and never 
had his rights adjudicated. Consequently, the appellate court reversed 
the district court’s entry of summary judgment for the University and 
remanded the case for further proceedings.” 

Similarly, in Smith v. Virginia Commonwealth University,7> Ted 
Smith, along with other male faculty members, alleged that the Virginia 
Commonwealth University (VCU) discriminated against them on the 
basis of sex when it increased certain female faculty members salaries 
after a salary equity study indicated a gender disparity. Smith brought 
this action pursuant to Title VII. Smith moved for partial summary 
judgment and VCU moved for summary judgment.?¢ 

In deciding the motions for summary judgment, the District Court 
for the Eastern District of Virginia first had to identify whether the 





2681. The Civil Rights Act of 1991, § 108, 42 U.S.C. § 2000e-2(n) (1988 & Supp. V 
1993), provides in part: 
(1)(A) . . . an employment practice that implements and is within the scope of 
a litigated or consent judgment or order that resolves a claim of employment 
discrimination under the Constitution or Federal civil rights laws may not be 
challenged . . . (B)(i) by a person who, prior to the entry of judgment or order 
... had (I) actual notice of proposed judgment or order sufficient to apprise 
such person that such judgment or order might adversely affect the interests 
and legal rights of such person and that an opportunity was available to present 
objections to such judgment or order by a future date certain; and (II) a 
reasonable opportunity to present objections to such judgment or order... . 
Section 108 was included in the Civil Rights Act of 1991 as a partial rejection of Martin 
v. Wilkes, 490 U.S. 775, 109 S. Ct. 2180 (1989). See 137 Conc. Rec. H9505-01, H9512 


~ (1991). 





2682. Maitland, 43 F.3d at 360. 

2683. Id. at 362. 

2684. Id. at 364. 

2685. 856 F. Supp. 1088 (E.D. Va. 1994). 
2686. Id. at 1089. 
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voluntary, gender-based affirmative action program was instituted to 
rectify a manifest imbalance in traditionally segregated job categories. 
The court found that VCU’s salary equity study demonstrated a disparity 
between the salaries of the men and women at VCU; thus, the salary 
increases were an appropriately instituted remedy.”’ The court then 
had to determine whether the instituted program violated the rights of 
the male employees. The court found that rights of the male faculty 
members were not violated because VCU did not reduce the males’ 
salaries to rectify the disparity, but instead had increased the females’ 
salaries. The situation of the male faculty members had been unharmed, 
and their chances for future salary increases and promotions were 
unchanged.”** Thus, the district court granted VCU’s motion for sum- 
mary judgment, finding that the increase in the female faculty members’ 
salaries did not violate Title VII.26° 


b. Overlap between Title VII and Title IX 


In Preston v. Virginia ex rel. New River Community College,?®*° Susan 
Preston, a student support counselor for the New River Community 
College, alleged that the College had retaliated against her by not hiring 
her for the position of activities counselor because she had filed a race 
and gender discrimination complaint. Preston brought her claims pur- 
suant to Title VII and Title IX. The district court dismissed the action 
and Preston appealed. The Court of Appeals for the Fourth Circuit 
reversed and remanded. On remand, a jury considering Preston’s Title 
VII claims concluded that the College had discriminated against Preston, 
but also that Preston would not have been hired even in the absence 
of the College’s discriminatory conduct. The district court then ruled 
that Preston was not entitled to damages, injunctive relief or attorney’s 
fees. Using the same reasoning, the district court also denied Preston’s 
motion to reconsider recovery under Title IX. 

Preston again appealed, claiming that the jury determination of Title 
VII claims should not foreclose her entitlement to relief under Title 
IX.76! The Fourth Circuit recognized that an implied private cause of 
action exists under Title IX,?®? and that it extends to employment- 
related gender discrimination by educational institutions that receive 
federal funds.?®° The appellate court also acknowledged that Title IX 





2687. Id. at 1092-93. 

2688. Id. at 1093. 

2689. Id. at 1095. 

2690. 31 F.3d 203 (4th Cir. 1994). 

2691. Id. at 204-05. Following the remand, the Supreme Court ruled that compensatory 
damages may be awarded for intentional violations of Title IX. See Franklin v. Gwinnett 
County Pub. Schs., 112 S. Ct. 1028 (1992). 

2692. Preston, 31 F.3d at 205-6 (citing Cannon v University of Chicago, 441 U.S. 677, 
99 S. Ct. 1946 (1979)). 

2693. Id. at 206 (citing North Haven Bd. of Educ. v. Bell, 456 U.S. 512, 102 S. Ct. 
1912 (1982)). 
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prohibits retaliation against an employee for filing a claim of gender 
discrimination, and that this prohibition should be interpreted and 
enforced in the same manner as it would be under Title VII.7* At the 
time of the allegations, Title VII was construed to relieve an employer 
of liability if the employer would have reached the same employment 
decision in the absence of discrimination.7°* However, subsequent to 
Preston’s allegations, Title VII was amended to hold the employer liable 
any time an improper consideration such as gender was a motivating 
factor, regardless whether the same decision would have resulted.7®* 

The appellate court then decided that Preston’s Title IX claim should 
be treated in accordance with the Title VII interpretation in effect at 
the time of the alleged actions, and not in accordance with the new 
interpretation. The appellate court noted that Congress had not provided 
expressly that the amended section of Title VII be applied retroactively. 
Thus, the appellate court concluded that the jury determination that 
Preston would not have been awarded the position regardless the 
unlawful employment practices, compelled a ruling that the College 
had not violated Title IX either.’ The appellate court also affirmed 
the district court’s refusal to award damages, injunctive relief, and 
attorney’s fees, since Preston was not the prevailing party.7°* 

In Wedding v. University of Toledo,?®® Mary Ellen Wedding sued 
the University of Toledo for gender and age discrimination in violation 
of Title VII, Title IX, and Ohio state law.?”° The University moved to 
dismiss Wedding’s Title [IX and state law claims. The University argued 
that Wedding could not proceed under Title IX with a private cause of 
action and that Title IX was preempted by Title VII regarding Wedding’s 
sex discrimination in employment claim.?”™ 

The District Court for the Northern District of Ohio dismissed 
Wedding’s Title IX sex discrimination claim, finding that allowing 
Wedding a private cause of action under Title [IX in the employment 
context would avoid the comprehensive, detailed, and express provi- 
sions of Title VII, a result that Congress probably did not intend.” 
The district court concluded that, because Title VII predated Title IX, 
Title VII preempted Title IX when employment discrimination was at 





2694. 34 C.F.R. §§ 100.7(e), 106.71 (1993). 

2695. Preston, 31 F.3d at 206 (citing Mt. Healthy City Sch. Dist. Bd. of Educ. v. 
Doyle, 429 U.S. 274, 285-87, 97 S. Ct. 568, 575-6 (1977)). 

2696. 42 U.S.C. § 2000e-2(m) (1988) provides: ‘‘[A]n unlawful employment practice 
is established when the complaining party demonstrates that race, color, religion, sex, 
or national origin was a motivating factor for any employment practice, even though 
other factors also motivated the practice.”’ 

2697. Preston, 31 F.3d at 207-8. 

2698. Id. at 208. 

2699. 862 F. Supp. 201 (N.D. Ohio 1994). 

2700. Onto REv. Cope ANN. § 4101.17 (Anderson 1995). 

2701. Wedding, 862 F. Supp. at 202. 

2702. Id. at 203. 
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issue. The district court also dismissed Wedding’s age discrimination 
claim under state law. The district court interpreted the state statute to 
apply only to cases in which the employer discriminated in any job 
opening or discharged individuals over the age forty without just cause. 
Since Wedding had not alleged such a wrongful termination, the district 
court concluded that she did not have a cause of action pursuant to 
that particular statute.?”” 


3. Sexual Orientation 


Discrimination against homosexuals increasingly has provided grist 
for the judicial and legislative mills. In 1994, a number of states 
proposed initiatives that would prohibit employers from maintaining 
or creating policies that would give homosexuals special protective 
treatment—initiatives that generally have been successful.?”“ 

In the most celebrated of these cases, Evans v. Romer,?”® individuals, 
school districts, cities, and counties sued the state of Colorado and its 
governor, Roy Romer, challenging the constitutionality of a voter- 
initiated constitutional amendment that provided that homosexual, les- 
bian or bisexual orientation, conduct, practices or relationships could 
not form the basis for protected class status and treatment.?”° The 
District Court for the City and County of Denver granted the plaintiffs 
preliminary and permanent injunctive relief prohibiting the enforcement 


of the terms of the amendment. The state appealed the grant of the 
permanent injunction.” 

The Supreme Court of Colorado performed a strict-scrutiny analysis 
on the amendment, finding that fundamental rights and a suspect class 
were involved. The court then enjoined enforcement of the amendment, 





2703. Id. at 204. The district court did grant Wedding leave to amend her complaint 
of common law deceit. The opinion did not address the merits of her Title VII claims. 
2704. Nevertheless, against this backdrop, Northeastern University recently adopted 
its own policy of granting hiring preferences to homosexuals. Northeastern has promised 
to recruit and to promote its openly homosexual employees. The University thus is 
designating gays and lesbians as a group that is worthy of preferential treatment on its 
campus. Cult of Diversity: Northeastern Takes PC to an Extreme, WorRCESTER (MA.) 
TELEGRAM & GAZETTE, July 1, 1994, at A10 (editorial). 
2705. 882 P.2d 1335 (Colo. 1994), cert. granted, 115 S. Ct. 1092 (1995). 
2706. Proposed Amendment 2 to the Colorado Constitution provides: 
No Protected Status Based on Homosexual, Lesbian, or Bisexual Orientation. 
Neither the State of Colorado, through any of its branches or departments, nor 
any of its agencies, political subdivisions, municipalities or school districts, 
shall enact, adopt or enforce any statute, regulation, ordinance or policy whereby 
homosexual, lesbian or bisexual orientation, conduct, practices or relationships 
shall constitute or otherwise be the basis of or entitle any person or class of 
persons to have or claim any minority status quota preferences, protected status 
or claim discrimination. This Section of the Constitution shall be in all respects 
self-executing. 
882 P.2d at 1338-39. 
2707. Id. at 1338. 
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stating that it was not narrowly tailored to serve any compelling 
governmental interest, and furthermore, that it was not a valid exercise 
of the state’s power under the Tenth Amendment of the federal consti- 
tution.?” Consequently, in invalidating the amendment, existing state 
laws that prohibited discrimination on the basis of sexual orientation 
were allowed to stand, and new state laws advocating preferential 
treatment of homosexuals could be enacted.?”” In 1995, however, the 
Supreme Court granted the defendants’ petition for certiorari.?”*° Thus, 
it is unclear whether the issue of protected status for homosexuals has 
been settled. 

Similarly, Equality Foundation of Greater Cincinnati v. City of 
Cincinnati?” involved a voter-enacted City charter amendment that 
prohibited the City from enacting or enforcing any rule or policy that 
would protect gay, lesbian or bisexual individuals.?”? The Equality 
Foundation and others brought an action in the District Court for the 
Southern District of Ohio, challenging the constitutionality of this 
amendment. The Equality court, like the Romer court, determined that 
the amendment, when viewed under a heightened scrutiny analysis, 
was not linked sufficiently to any governmental interest so as to pass 
constitutional muster.?7% 

The district court then elaborated on the reason for its decision. 
Unlike many other courts that have declined to grant quasi-suspect 
status to homosexuals,?”* the Equality court distinguished sexual ori- 





2708. Id. at 1350. 

2709. Id. at 1339. 

2710. 115 S. Ct. 1092 (1995). 

2711. 860 F. Supp. 417 (S.D. Ohio 1994), aff'd in part and vacated in part, 54 F.3d 
26 (6th Cir. 1995), petition for cert. filed, 64 U.S.L.W. 3112 (Aug. 10, 1995). 

2712. The proposed charter amendment provides as follows: 

The City of Cincinnati and its various Boards and Commissions may not enact, 
adopt, enforce or administer any ordinance, regulation, rule or policy which 
provides that homosexual, lesbian, or bisexual orientation, status, conduct, or 
relationship constitutes, entitles, or otherwise provides a person with the basis 
to have any claim of minority or protected status, quota preference or other 
preferential treatment. 

This provision of the city Charter shall in all respects be self-executing. Any ordinance, 
regulation, rule or policy enacted before this amendment is adopted that violates the 
foregoing prohibition shall be null and void and of no force or effect. 

Id. at 422. 

2713. Id. at 449. 

2714. See, e.g., Bowers v. Hardwick, 478 U.S. 186, 191-92, 106 S. Ct. 2841, 2844 
(1986) (laws criminalizing homosexual sodomy did not run afoul of the Due Process 
Clause because there is no fundamental right to engage in homosexual sodomy); Padula 
v. Webster, 822 F.2d 97, 102, 103 (D.C. Cir. 1987) (‘‘If the Court [in Bowers] was 
unwilling to object to state laws that criminalize the behavior that defines the class, it 
is hardly open to a lower court to conclude that state sponsored discrimination against 
the class is invidious). See also High Tech Gays v. Defense Indus. Sec. Clearance Office, 
895 F.2d 563, 571-72 n.6, 573-74 (9th Cir. 1990); Woodward v. United States, 871 F.2d 
1068, 1076 (Fed. Cir. 1989), cert. denied, 494 U.S. 1003, 110 S. Ct. 1295 (1990); Ben- 
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entation from sexual conduct, ‘‘expressly reject[ing] the notion that 
homosexual orientation is ‘defined by’ any conduct.’’?”*> The court 
believed that homosexual orientation was innate and involuntary, and 
thus, unlike homosexual conduct, it was beyond the control of the 
individual. The district court then stated that the reasoning of the 
courts that have chosen to deny protection because of homosexual 
conduct did not apply to this case, which involved protection on the 
basis of homosexual orientation. Consequently, the court declared, 
‘“‘[G]Jays, lesbians and bisexuals meet the requisite criteria for quasi- 
suspect status.’’?”"* The court then evaluated the amendment under a 
heightened scrutiny analysis applicable to quasi-suspect classes, and 
determined that the amendment was unconstitutional.?”’” The court 
then entered a permanent injunction against the enforcement of the 
amendment.?71® 

In 1995, however, the Court of Appeals for the Sixth Circuit reversed 
the district court’s opinion and vacated the grant of the permanent 
injunction.?”"° Using reasoning more in line with prior decisions re- 
garding the status of homosexuals, the appellate court first stated that 
the district court misconstrued the Supreme Court’s decision in Bowers 
v. Hardwick.?”2° The Bowers Court did determine that homosexual 
conduct did not deserve protection, but the Court also cautioned, 
‘‘{Cjourts should resist tailoring novel fundamental rights.’’?”2? The 
appellate court then pointed out the flaw in the district court’s reasoning 
that homosexual orientation, as distinct from homosexual conduct, 
should receive protection: 


[T]he reality remains that no law can successfully be drafted that 
is calculated to burden or penalize, or to benefit or protect, an 
unidentifiable group or class of individuals whose identity is 
defined by subjective and unapparent characteristics such as innate 
desires, drives, and thoughts. Those persons having a homosexual 


“‘orientation’’ simply do not, as such, comprise an identifiable 
class.?722 





Shalom v. Marsh, 881 F.2d 454, 464-65 (7th Cir. 1989), cert. denied, 494 U.S. 1004, 110 
S. Ct. 1296 (1990). 

But see Baehr v. Lewin, 852 P.2d 44 (Haw. 1993) (holding that a statute restricting 
marriage to male-female relationships was subject to strict scrutiny under equal protection 
analysis because the statute created a sex-based classification). 

2715. Equality Foundation, 860 F. Supp. at 440. 

2716. Id. 

2717. Id. at 449. 

2718. Id. 

2719. Equality Foundation of Greater Cincinnati v. City of Cincinnati, 54 F.3d 261, 
271 (6th Cir. 1995). 

2720. 478 U.S. 186, 106 S. Ct. 2841 (1986). 

2721. Equality Foundation, 54 F.3d at 266 (citing Bowers, 478 U.S. at 195, 106 S. Ct. 
at 2846). 

2722. Id. at 267. 
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The appellate court then noted that homosexuals are capable of dis- 
guising their orientation by controlling their conduct, and consequently, 
it is precisely homosexual conduct that identifies individuals with 
homosexual orientation.?”? Thus, the appellate court determined that 
homosexuals as a class could not be granted quasi-suspect class status. 

The appellate court then evaluated the amendment under the rational 
relation standard. The court first noted that, under the rational relation 
test, the court must grant great deference to the legislature’s enactment 
of social or economic legislation, if any rational basis exists for its 
enactment.” The court then concluded that the amendment ‘“‘poten- 
tially furthered a litany of valid community interests,’’ including deeply 
fundamental moral values.?”2° Consequently, under the rational relation 
test, the appellate court determined that the amendment must stand, 
and vacated the district court’s decision for the Equality Foundation.?’* 

In re Advisory Opinion to Attorney General?”?’? also addressed the 
validity of an initiative petition that would restrict any government 
entity from extending antidiscrimination protection to ten enumerated 
classes of people, including homosexuals.?”* The Attorney General of 
Florida had petitioned the state supreme court for a review to determine 
whether the initiative satisfied the requirements of the state constitution. 
The court declared that the initiative was unconstitutional and violative 
of Florida law. The court’s decision, however, had nothing to do with 
the fact that the initiative prohibited special protections for homosex- 
uals, and everything to do with the fact that the initiative, as written, 
was constructed improperly. 

Specifically, the court noted that the initiative violated the ‘‘single 
subject’’ requirement of the Florida Constitution,?”° because, among 
other things, the initiative enumerated ten classifications of people that 





2723. Id. 

2724. Id. at 270 (citing FCC v. Beach Communications, 113 S. Ct. 2096, 2101 (1993)). 

2725. Id. 

2726. Id. at 271. 

2727. 632 So. 2d 1018 (Fla. 1994). 

2728. The proposed amendment to the Florida Constitution provides: 
The state, political subdivisions of the state, municipalities or any other gov- 
ernmental entity shall not enact or adopt any law regarding discrimination 
against persons which creates, establishes or recognizes any right, privilege or 
protection for any person based upon any characteristic, trait, status, or con- 
dition other than race, color, religion, sex, national origin, age, handicap, 
ethnic background, marital status, or familial status. As used herein the term 
‘*sex’’ shall mean the biological state of either being a male person or a female 
person; ‘‘marital status’ shall mean the state of being lawfully married to a 
person of the opposite sex, separated, divorced, widowed or single; and ‘‘fa- 
milial status’ shall mean the state of being a person domiciled with a minor, 
as defined by law, who is the parent or person with legal custody of such 
minor or who is a person with written permission from such parent or person 
with legal custody of such minor. 

Id. at 1019. 
2729. Id. at 1020 (citing FLA. Const. art. XI, § 3). 
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would not be entitled to protection from discrimination if the initiative 
passed. The court noted, ‘‘The voter is essentially being asked to give 
one ‘yes’ or ‘no’ answer to a proposal that actually asks ten ques- 
tions.’’27°° A second flaw with the initiative was that its ballot summary, 
including its fifteen-word caption and seventy-five word synopsis, was 
not sufficiently clear to give voters ‘‘fair notice of the meaning and 
effect of the proposed amendment.’’?”*1 Consequently, the court ruled 
that the initiative could not be submitted to the voters. 

Even less successful are initiatives or laws that require employers to 
provide benefits to homosexuals—specifically, laws providing employee 
benefits for same-sex domestic partners. These cases rest, in large part, 
upon the premise that employers are not required to provide similar 
benefits to the non-spouse domestic partners of heterosexuals. 

In Ross v. Denver Department of Health and Hospitals,?”3? Mary Ross, 
a municipal employee at the Denver Department of Health & Hospitals 
(DDHH), requested family sick leave benefits for the three days she 
took off from work to care for her same-sex domestic partner. The 
Denver Career Services Board (DCSB) denied Ross the benefits because 
her domestic partner was not a member of Ross’ ‘‘immediate’’ family 
as defined by the Career Service Authority (CSA) rules. Ross then filed 
suit against DDHH and the DCSB. The trial court reversed DCSB’s 
decision for the DDHH; the DDHH then appealed.?7* 

The Colorado Court of Appeals determined that the DCSB’s decision 
to deny Ross the requested sick leave did not violate a CSA rule 
prohibiting discrimination on the basis of sexual orientation.?”** The 
court determined that the rule did not treat homosexual employees and 
similarly situated heterosexual employees differently, because a heter- 
osexual employee also would not be permitted to take sick leave benefits 
to care for an opposite-sex, non-spouse partner.?’*5 The court also stated 
that, because the rule does not classify or differentiate on the basis of 
sexual orientation, there was no denial of equal protection or due 
process.?”°° The court found that the Equal Protection and Due Process 
Clauses simply require like treatment of persons who are similarly 
situated. Consequently, since unmarried homosexuals were treated the 
same as unmarried heterosexuals, the DCSB rule presented no consti- 
tutional problems.?7%” 

In Lilly v. City of Minneapolis,?’** on the other hand, a group of 
taxpayers challenged an ordinance passed by the City of Minneapolis 





2730. Id. 

2731. Id. (citing Fua. Stat. § 101.061 (1993)). 
2732. 883 P.2d 516 (Colo. Ct. App. 1994). 
2733. Id. at 518. 

2734. Id. at 521. 

2735. Id. 

2736. Id. at 522. 

2737. Id. at 521. 


2738. 1994 WL 315620 (Minn. Dist. Ct. June 3, 1994), aff'd, 527 N.W.2d 107 (Minn. 
Ct. App. 1995). 
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providing that the non-spouse domestic partners—either heterosexual 
or homosexual—of municipal employees were entitled to the same 
insurance benefits as were the spouses of municipal employees. The 
plaintiffs alleged that the City was without the power to pass such an 
ordinance because it was ‘‘repugnant to the law of .. . [the] State [of 
Minnesota].’’?”°° The Minnesota District Court also noted that the City 
did not have the power to pass laws that go beyond matters of purely 
local concern. Thus, the court had to determine whether the class of 
persons eligible to receive the benefits of municipal employees’ insur- 
ance coverage was a matter of purely local concern, and furthermore, 
whether the statute violated either the Minnesota constitution or other 
state law.?74° 

With respect to the ‘‘local concern’’ aspect of the case, the court first 
determined, ‘‘[R]edefining adult non-marital relationships is not an area 
of purely local concern,’’ because the state itself has enacted laws 
governing marriage and the duties of married persons toward each 
other.?”* Using similar reasoning, the court also concluded that the 
local ordinance violated public policy.?”*2 In evaluating the validity of 
the law under the Minnesota constitution and state law, the court noted 
that the state constitution prohibits ‘‘licentious acts,’’?’** and also, that 
state law prohibits sodomy.?”* Because the behavior associated with 
homosexuality is constrained by the state, the City law violated both 
the state constitution and the state penal code.?”° Thus, the court 
granted the taxpayers’ motion for a permanent injunction prohibiting 
the City of Minneapolis from providing benefits to the unmarried 
domestic partners of municipal employees.?”* 

Howard University v. Green?’”*” presents a case in which an individual 
brought a suit alleging discrimination because of sexual orientation, 
with a twist. LuEthel Green, a former Associate Director of Nursing at 
Howard University Hospital, contended that she had been discriminated 
against because she was not a lesbian. She contended that others in 
her department were given preferential treatment because they had been 
involved in a homosexual relationship with the nursing director. She 
alleged that she had been fired for complaining about the preferential 
treatment these lesbian individuals received from the director.?”** Green 
brought suit against the University under the District of Columbia 
Human Rights Act (DCHRA),?”*° which makes unlawful any retaliatory 





2739. 1994 WL 315620 at *5 (quoting Minneapolis City Charter ch. 4 § 5). 
2740. Id. at *7. 

2741. Id. at *7-8. 

2742. Id. at *8-10. 

2743. Id. at *10 (citing MINN. Const. art. I, § 16). 
2744. Id. (citing MINN. STAT. § 609.293 (1984)). 
2745. Id. 

2746. Id. 

2747. 652 A.2d 41 (D.C. App. 1994). 

2748. Id. at 43. 

2749. D.C. Cope § 1-2525 (1992). 
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conduct by an employer toward an employee based on the employee’s 
opposition to any practice made unlawful by the DCHRA. Green con- 
tended that she had been terminated for opposing the discriminatory 
conduct of the nursing director. The trial court entered judgment for 
Green, and the hospital appealed.?’©° 

The District of Columbia Court of Appeals reversed the trial court’s 
judgment for Green, however, finding that she had not made out her 
prima facie case of discrimination based on sexual orientation under 
the DCHRA. Under the DCHRA, ‘“‘to make out a prima facie case of 
retaliation, the plaintiff must establish [that]: (1) she was engaged in a 
protected activity, or that she opposed practices made unlawful by the 
DCHRA; (2) the employer took an adverse personnel action against her; 
and (3) a causal connection existed between the two.’’?”*? The appellate 
court then noted that Green’s cause of action failed because she did 
not establish that she actually had opposed the discriminatory conduct. 
Furthermore, even if Green had been able to establish that she had 
voiced her opposition to the alleged discriminatory conduct, Green had 
not established that the nursing director was aware of her opposition, 
and thus, she could not prove the nexus between her opposition and 
her adverse personnel action.?”* Consequently, the appellate court found 
no discrimination, and reversed in favor of the University. 


4. Age 


Many age discrimination suits against colleges and universities in- 
volve situations in which an older professor is fired or otherwise forced 
to retire, causing the individual to bring suit under the Age Discrimi- 
nation and Employment Act?’** (ADEA) or other, similar state laws. In 
general, the institutions have prevailed in these suits. The cases indicate 
that an age discrimination suit is difficult to win. As long as the 
institution can assert some reasonable, age-neutral explanation for ter- 
minating the employee, courts are reluctant to find that the institution 
has engaged in age discrimination. As one court has noted, 


The ADEA was not created to redress wrongful discharge simply 
because the terminated worker was over the age of forty. A dis- 
charge may well be unfair or even unlawful yet not evidence of 
age bias under the ADEA. To make out an ADEA claim, the 
plaintiff must establish the existence of discrete facts that show 
some nexus between the employment actions taken by the em- 
ployer and the employee’s age.?”* 





. Howard University, 652 A.2d at 44. 

. Id. at 45. 

. Id. at 47. 

. 29 U.S.C. §§ 621-634 (1994). 

. Moore v. Eli Lilly & Co., 990 F.2d 812, 819 (5th Cir. 1993). 
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Furthermore, ‘‘[t]he ADEA was not intended to be a vehicle for judicial 
second-guessing of employment decisions, nor was it intended to trans- 
form the courts into personnel managers.’’?”5> The cases discussed in 
this section illustrate that a plaintiff alleging age discrimination must 
prove that the adverse employment decision occurred because of the 
plaintiff's age, rather than because of some other decision based on a 
legitimate, nondiscriminatory reason such as ‘‘business necessity’’ or 
because the terminated employee’s performance was unsatisfactory.””*° 

Runyon v. Massachusetts Institute of Technology”’*’ illustrates that 
an age discrimination plaintiff must satisfy the same burdens of proof 
under federal law as plaintiffs claiming race or gender discrimination. 
Failure to satisfy the standards of the Burdine/McDonnell Douglas/St. 
Mary’s Honor Center framework inevitably will lead to summary judg- 
ment for the defendant employer. 

Robert Runyon, age sixty-one, brought suit against the Massachusetts 
Institute of Technology (MIT), a private institution, alleging that the 
institution had discriminated against him because of his age in violation 
of the ADEA and Massachusetts law.?”5* MIT had hired Runyon in 1968 
to provide orthopedic services at MIT’s medical clinic and sports 
medicine clinic. Runyon was the oldest of the four orthopedists that 
worked at the clinics. In 1988, MIT determined that the sports medicine 
clinic was overstaffed, and took steps to reduce the number of or- 
thopedists on staff. Because of the consolidation, Runyon was removed 
from his position at the sports medicine clinic, but continued to work 
in the medical clinic on a half-time basis. Later, MIT decided that the 
medical clinic also was overstaffed, and reduced each specialty area by 
one half-time appointment. As a consequence of this action, Runyon’s 
job was eliminated completely.?”° In September of 1990, Runyon filed 
an age discrimination suit with the Massachusetts Commission Against 
Discrimination, and requested that his charge also be filed with the 
EEOC.?7° In March of 1992, Runyon commenced this civil action against 
MIT.278 





2755. Bienkowski v. American Airlines, 851 F.2d 1503, 1507-08 (5th Cir. 1988). 

2756. See, e.g., Redgate v. Fairfield Univ., 862 F. Supp. 724, 728-29 (D. Conn. 1994) 
(summary judgment for defendant university inappropriate in age discrimination suit 
when plaintiff-employee alleges that university’s reasons for his termination were pre- 
textual and discriminatory); Williams v. University Medical Ctr., 846 F. Supp. 508 (S.D. 
Miss. 1994), aff'd, 46 F.3d 66 (5th Cir. 1995) (no cause of action under ADEA when 
worker fired for failure to abide by new job requirements); and Fisher v. Asheville- 
Buncombe Technical College, 857 F. Supp. 465 (W.D.N.C.), aff'd, 25 F.3d 1039 (4th Cir. 
1994) (no age discrimination against 61-year-old professor forced to retire both because 
he was insubordinate and because he could not, and would not, adjust his teaching to 
include new concepts and methods). 

2757. 871 F. Supp. 1502 (D. Mass. 1994). 

2758. Mass. GEN. Laws ANN. ch. 151B § 4 (Lawyer’s Co-op 1989). 

2759. Runyon, 871 F. Supp. at 1505. 

2760. Runyon also filed a claim that alleged that he was discriminated against because 
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The District Court for the District of Massachusetts granted MIT’s 
motion for summary judgment. Evaluating Runyon’s claim based on 
the Burdine/McDonnell Douglas/St. Mary’s Honor Center framework, 
the court determined that Runyon had made out a prima facie case of 
age discrimination according to the McDonnell Douglas standards. He 
proved that he was in a protected class, that he suffered an adverse 
employment decision, that he was qualified for his job, and that those 
who were allowed to retain their jobs were younger than he was and 
were not members of the protected class.?”*? MIT, on the other hand, 
asserted a legitimate, nondiscriminatory reason for Runyon’s termina- 
tion—specifically, the need for a reduction in its medical staff, as well 
as proof that the other orthopedists that MIT retained actually provided 
more efficient care to their patients than Runyon did.?”** Under the St. 
Mary’s Honor Center framework, Runyon then needed to prove that 
this reason was mere pretext, and furthermore, that MIT’s decision to 
terminate him was motivated by a discriminatory animus.?”* Runyon, 
however, offered no such proof. Rather, the evidence that he offered 
to rebut MIT’s nondiscriminatory reason merely indicated that he was 
competent in his job; he offered no proof that MIT was motivated by 
a bias against those over age forty. Consequently, he did not present 
sufficient evidence to survive MIT’s motion for summary judgment.?7® 

Similarly, in Goodship v. University of Richmond,?’ Joan Goodship, 
age sixty-one, an assistant professor at the University of Richmond, 
was denied tenure and renewal of her contract at the end of the 1993- 
1994 academic year. She sued the University, alleging discrimination 
under the ADEA. In evaluating the University’s motion for summary 
judgment, the District Court for the Eastern District of Virginia deter- 
mined that Goodship failed to make out a prima facie case of discrim- 
ination under the standards of McDonnell Douglas. The court concluded 
that Goodship had met the first three elements—that she was in a 
protected class, that she had suffered an adverse employment action, 
and that she was qualified for her position. However, Goodship had 
failed to prove either that she was replaced by a person who was not 
in her protected class or that the University targeted its search for her 
replacement to avoid people within the protected age group.?”*” Con- 
sequently, she had failed the first step of the Burdine analysis, and the 





he was handicapped, but failed to provide any evidence at trial that he actually was 
handicapped. Thus, the district court dismissed this part of Runyon’s claim for failure 
to make out a prima facie case of discrimination under the McDonnell Douglas standard. 
Id. at 1509. 

2761. Id. at 1506. 

2762. Id. at 1509. 

2763. Id. at 1509-10. 

2764. Id. at 1510 (citing St. Mary’s Honor Center, 113 S. Ct. at 2749). 

2765. Id. at 1511. 

2766. 860 F. Supp. 1110 (E.D. Va. 1994). 

2767. Id. at 1112. 
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court granted the University’s motion for summary judgment.?7® 

In contrast, Dubins v. Regents of the University of California?” 
illustrates that age discrimination claims may be more successful if 
brought under state laws that offer more protection than federal law 
does to those over a certain age. In Dubins, two tenured professors at 
the University of California were forced to retire at age seventy pursuant 
to University policy. The professors sued the University for age dis- 
crimination under the state’s Fair Employment and Housing Act 
(FEHA).?”” Section 12942 of FEHA states: 


Every employer in this state shall permit any employee who 
indicates in writing a desire in a reasonable time and can dem- 
onstrate the ability to do so, to continue his or her employment 
beyond any retirement date contained in any private pension or 
retirement plan. This employment shall continue so long as the 
employee demonstrates his or her ability to perform the functions 
of the job adequately and the employer is satisfied with the quality 
of the work performed.?’”! 


The court noted that the language of the statute indicates that one of 
the purposes of this section of FEHA is to prohibit an institution of 
higher education from imposing a retirement policy upon tenured 


faculty members, unless the institution also has a policy permitting 
reemployment of these individuals on a year-to-year basis.?””? The 
professors alleged that the University did not maintain such a policy, 
and thus, that the University violated the terms of FEHA. Nevertheless, 
the trial court sustained the University’s general demurrers without 
leave to amend, after taking judicial notice of the University’s policy 
governing rehiring tenured faculty after retirement at age seventy.?’”° 





2768. Id. at 1113. Even thought it did not need to, the court also noted that, even if 
Goodship had made out her prima facie case, the University successfully rebutted any 
hint of discrimination by providing evidence that it denied Goodship tenure and contract 
renewal because of her deficient work performance, an assertion that Goodship could 
not rebut. Consequently, Goodship also failed the second and third prongs of Burdine. 
Id. at 1112. 

2769. 30 Cal. Rptr. 2d 336 (Ct. App. 1994). 

2770. Cat. Gov’t Cope §§ 12900-12927 (West 1992 & Supp. 1995). 

2771. Id. § 12942. 

2772. Dubins, 30 Cal. Rptr. 2d at 340 (quoting CaL. Gov’t Cope § 12942(a) (West 1992 
& Supp. 1995)). 

2773. Id. at 338. The language of the University’s rehiring policy was as follows: 

For faculty members and other academic appointees who hold tenure or security 
of employment, the date of retirement shall by the July 1 coinciding with or 
next following the person’s 70th birthday . . . . The President [of the Regents] 
may appoint on a year-to-year basis faculty members and other employees who 
have attained their applicable retirement age, as long as such appointments are 
not in conflict with law. 
Id. (quoting the University’s Academic Personnel Manual, Standing Order 103.6) (mod- 
ification in Dubins). 
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The professors appealed this ruling, contending that the University’s 
rehiring policy was a sham and in violation of FEHA. The professors 
first argued that the policy gave the Regents the unfettered discretion 
to rehire individuals at their pleasure. The professors also argued that 
the legislature intended FEHA to create a presumption of reemployment 
as long as the employee was capable of performing the job, and the 
University’s policy did not contain a similar presumption.?””* 

The California Court of Appeal agreed with the professors.?””> The 
appellate court first reviewed the University’s mandatory retirement 
policy, and found that the University did not maintain a rehiring policy 
as contemplated under FEHA. Rather, the University exercised un- 
bounded discretion in deciding whether to rehire employees over age 
seventy. The court concluded that this practice was contrary to the 
intent of the legislature and the purpose of FEHA, and noted that, as 
long as an employee can prove to be capable of adequately performing 
the job, the employee must be rehired. Consequently, the appellate 
court reversed the trial court’s ruling, and ordered a trial on the merits 
of the plaintiffs’ claims.?””* 

West Virginia University v. Decker?” illustrates the concept of ‘‘busi- 
ness necessity’ as a justification for the apparently discriminatory 
treatment of older employees.?””* Robert Decker, a professor at West 
Virginia University (WVU), filed a complaint with the West Virginia 
Human Rights Commission (WVHRC) alleging age discrimination with 
regard to the salary paid to him by WVU. Decker contended that WVU 
was hiring younger, less-experienced professors at salaries equal to or 
greater than his, and asserted that this violated the West Virginia Human 
Rights Act (WVHRA).?’79 

A hearing examiner with the WVHRC reviewed Decker’s complaint, 
and concluded that the University’s compensation policy adversely 
affected faculty members over age forty, and thus, that it violated the 
WVHRA. The examiner ruled, however, that Decker suffered no com- 
pensable injury. Decker’s compensation was determined in relation to 
others in his department. Thus, because WVU had not hired any new 
employees into Decker’s department since it began this apparently 
discriminatory hiring practice, Decker had not been affected adversely 
by the University’s actions. Both parties appealed the hearing exami- 
ner’s ruling to the full Commission. The Commission upheld the ex- 





2774. Id. at 338-39. 

2775. Id. at 339. 

2776. Id. at 342. 

2777. 447 S.E.2d 259 (W. Va. 1994). 

2778. See also, EEOC v. Francis W. Parker Sch., 41 F.3d 1073 (7th Cir. 1994) (no age 
discrimination against 63-year-old job applicant because institution could not pay him 
what he deserved based on his experience and education; the court ruled that linking 
wages to experience was an economically defensible and reasonable means of determining 
salary, and consequently, of determining who the school could hire), cert. denied, 115 
S. Ct. 2577 (1995). 

2779. W. Va. Cope §§ 5-11-1 to 5-11-19 (1967 & Cum. Supp. 1995). 
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aminer’s finding that WVU discriminated against those over age forty, 
but reversed the examiner’s finding that Decker suffered no harm.?7® 
The University appealed to the Supreme Court of Appeals of West 
Virginia, contending that Decker had failed to establish a prima facie 
case of age discrimination under the WVHRA.?7*: 

The state court first noted that West Virginia law was unclear re- 
garding whether to evaluate Decker’s claim under a ‘‘disparate treat- 
ment’’ analysis or a ‘‘disparate impact’’ analysis. The court thus analyzed 
Decker’s complaint under both theories, using the requirements of 
Burdine and McDonnell Douglas as a guide.?7® 

Under the ‘‘disparate treatment’’ analysis, Decker needed to prove 
that WVU acted with a discriminatory motive—that is, he needed to 
prove that ‘‘but for’’ his age the University would have acted differently 
toward him.?78? Using the McDonnell Douglas four-part test to evaluate 
Decker’s prima facie case of discrimination, the court determined that 
Decker had failed the second step, because he had failed to introduce 
any evidence that WVU’s compensation policy caused him to suffer 
any harm with respect to his salary. No new faculty had been hired 
into the professor’s department since the department was created, and 
thus, decisions that WVU made regarding starting salaries or wage 
increases for faculty in other departments were irrelevant to the terms 
and conditions of Decker’s employment.?”* 

The state supreme court then turned to an analysis of Decker’s 
complaint under the ‘‘disparate impact’? theory. Under this theory, 
Decker did not have to prove that WVU acted with discriminatory 
animus. Rather, Decker needed to prove only that the University had 
a policy that discriminated based on age, and that the policy adversely 
impacted older faculty. The court then noted that Decker made out his 
prima facie case for disparate impact. WVU successfully rebutted this 
prima facie case, however, by asserting that its policy qualified as a 
‘‘business necessity.’’ WVU contended that it needed to offer higher 
salaries to younger faculty members to satisfy accreditation standards 
as well as to be able to compete with other universities for quality 
faculty.?”*° The court concluded that, although this policy did have a 
disparate impact on older faculty, WVU had asserted a legitimate 
business reason for its practice, and thus, reversed the Commission’s 
decision in favor of Decker.?7® 

Finally, Blistein v. St. John’s College?’®’ illustrates that a terminated 
or retired employee does not waive the right to sue under the ADEA 





Decker, 447 S.E.2d at 262. 
std 
. Id. at 263 n.3. 
. Id. at 263. 
. Id. 
a Tek 
. Id. at 264. 
. 860 F. Supp. 256 (D. Md. 1994). 
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merely because the employee negotiated termination or retirement ben- 
efits with the employer. Burton Blistein, age sixty-one, taught in and 
ran the College’s visual arts department for about twenty years. The 
College began to experience financial difficulties, and decided to elim- 
inate Blistein’s job as a cost-savings measure. The College offered 
Blistein the option either of resigning his position and retiring or of 
waiting until his position was terminated. Blistein chose the early 
retirement option, and worked out a deal with the College through 
which he received numerous benefits.?”** Several months after resigning, 
Blistein decided to pursue an age discrimination suit against the Col- 
lege. In response, the College asserted, as an affirmative defense, that 
Blistein had waived his right to bring suit under the ADEA by resigning 
and negotiating retirement benefits with the College.?7® 

The District Court for the District of Maryland, however, determined 
that Blistein did not waive his right to bring suit. Citing Oberg v. 
Allied Van Lines,?”° the court noted that the Seventh Circuit had 
construed literally the Older Workers Benefit Protection Act (OWBPA),?”" 
an ADEA amendment that limits ‘‘the manner in which an employee 
may waive the protections afforded under federal law’’?”** to ensure 
that ‘‘older workers are not coerced or manipulated into waiving their 
rights to seek legal relief under the ADEA.’’?”*? Specifically, the OWPBA 
states that an individual does not waive any rights to sue under the 
ADEA unless the individual’s conduct meets the detailed requirements 
of the OWPBA, which include a general requirement that the waiver 
be ‘‘knowing and voluntary.’””** The OWPBA further provides that a 
waiver cannot be knowing and voluntary unless it satisfies, at a mini- 
mum, seven fundamental requirements.?”* The district court then con- 
cluded that the negotiations between Blistein and the College did not 
meet these requirements, and thus, that Blistein had not waived his 
right to sue.?79 





2788. Id. at 258. 

2789. Id. at 259. 

2790. 11 F.3d 679 (7th Cir. 1991). 

2791. 29 U.S.C. § 626(f) (1994). 

2792. Blistein, 860 F. Supp. at 259 (quoting Oberg, 11 F.3d at 682). 

2793. Id. at 260 (quoting S. Rep. No. 101-263, 101st Cong., 2d Sess. 5 (1990), reprinted 
in 1990 U.S.C.C.A.N. 1509, 1510). 

2794. Id. at 259 (citing 29 U.S.C. § 626(f)(1) (1994)). 

2795. The requirements include the following: (1) that the agreement be understandable 
by the average individual, 29 U.S.C. § 626(f)(1)(A); (2) that the waiver specifically refer 
to rights to sue under the ADEA, id. § 626(f)(1)(B); (3) that the waiver applies only to 
conduct occurring prior to the time the waiver is signed, id. § 626(f)(1)(C); (4) that the 
waiver be in exchange for consideration, id. § 626(f)(1)(D); (5) that the individual is 
advised in writing to consult with an attorney, id. § 626(f)(1)(E); (6) that the individual 
is given 21 days to consider the agreement id. § 626(f)(1)(F); or (7) that the individual 
is given seven days to revoke the agreement, id. § 626(f)(1)(G). 

2796. Blistein, 860 F. Supp. at 262. 
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5. Disability 


The cases involving discrimination because of disability generally are 
analyzed using the Burdine three-step framework. However, unlike 
claims of race, gender or age discrimination, in which the plaintiff’s 
membership in the protected class is obvious, claims of discrimination 
because of disability require that the plaintiff satisfy the additional 
requirement of first proving the existence of a protected disability under 
the terms of the Americans with Disabilities Act of 1990777 (ADA). The 
plaintiff satisfies this burden by proving to be a ‘‘qualified individual 
with a disability’’—that is, the plaintiff must prove to be ‘‘able to meet 
all of a program’s requirements in spite of [a] handicap,’’?”* with, at 
most, only reasonable accommodations by the employer.” Thus, 
whether or not a particular disability is protected under the ADA 
depends not only on the disability itself,2°° but also on the particular 
type of job at issue. Once the plaintiff satisfies this burden, an employer 
that wishes to justify its adverse employment action then must prove 
that the accommodations needed by the employee are not reasonable.”®™ 





2797. 42 U.S.C. §§ 12101-12213 (1988 & Supp. V 1993). The courts use a variety of 
terms to describe a protected disability, such as ‘‘qualified disability,’’ ‘‘qualified hand- 
icap’’ or ‘‘protected handicap.”’ 

2798. Southeastern Community College v. Davis, 442 U.S. 397, 406, 99 S. Ct. 2361, 
2367 (1979). 

But see Ellen S. v. Florida Bd. of Bar Examiners, 859 F. Supp 1489 (S.D. Fla. 1994), 
which seems to indicate that there might be instances in which a disabled individual 
need not be subject to the additional burden of being qualified for some public benefit 
despite a disability. In Ellen S., a group of applicants to the state bar challenged a 
requirement by the state board that bar appplicants answer three questions regarding 
whether the applicants ever had been treated for a mental illness. Id. at 1490-91. An 
affirmative answer to any of the three questions automatically triggered an investigation 
into an applicant’s mental health history. Id. at 1491. The district court held that this 
might violate the ADA, because it placed an additional burden on these bar applicants 
because of their disabilities—that is, it required them to undergo a mental-health inves- 
tigation that other applicants were not required to undergo. Id. at 1493-94. The court 
thus denied the state Board’s motion to dismiss, and ordered the Board to answer the 
plaintiffs’ complaint to justify its apparently discriminatory practice. Id. at 1496. 

2799. 42 U.S.C. § 12111(8) (1988 & Supp. V 1993). See, e.g., Gordon v. Runyon, 3 
A.D. Cases 284, 5 N.D.L.R. 4 47, 1994 WL 139411 (E.D. Pa. Apr. 21, 1994), aff'd, 43 
F.3d 1461 (3d Cir. 1994) (memorandum decision) (holding that discharge of postal 
employee because of mental instability did not violate federal antidiscrimination laws 
because employee was not ‘‘otherwise qualified’’ for the job since his presence at work 
would expose others to a potentially threatening and hostile work environment). 

2800. See, e.g., Klein v. Boeing Co., 847 F. Supp. 838 (W.D. Wash. 1994) (holding 
that employer’s policy of discharging employees who commit sex crimes against children 
did not violate state or federal laws or policies prohibiting discrimination against hand- 
icapped, because propensity to commit sex offenses is not a qualified handicap). 

2801. See, e.g., Carrozza v. Howard County, 847 F. Supp. 365 (D. Md. 1994), aff'd, 
45 F.3d 425 (4th Cir. 1995), in which the court ruled that, even if Beverly Carrozza 
proved that her bipolar disorder was a qualified disability, she could not prove that she 
could perform her job with reasonable accommodations by the employer. Carrozza offered 
only conclusory observations that she could perform her job as a clerk-typist with certain 
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While the ADA prohibits discrimination against the disabled by all 
state and local governments and their instrumentalities,”° its mandates 
do not apply to all private employers. Rather, the ADA applies to only 
those private employers that are engaged in an industry affecting 
commerce and that have more than fifteen employees.?*°? Consequently, 
a plaintiff also has the burden of proving that a particular private 
employer should be subject to the requirements of the ADA.*% 

In Wood v. Omaha School District,?°° Audry Wood, an insulin- 
dependent diabetic, filed a discrimination claim under the ADA con- 
tending that she was demoted from her position as a van driver because 
of her diabetes. The Court of Appeals for the Eighth Circuit affirmed 
the district court’s grant of summary judgment in favor of the school 
district, finding that Wood was not a ‘‘qualified individual with a 
disability.’’ Specifically, Wood could not prove that she could perform 
her job satisfactorily in spite of her disability—either with or without 
reasonable accommodations. Her diabetic condition made her suscep- 
tible to episodes of hypoglycemia and hyperglycemia. In a hypoglyce- 
mic episode, she might suffer a loss of consciousness; in a hyperglycemic 
episode, she might suffer a sudden loss of vision.”®* The court deter- 
mined that either possibility made it unsafe for her to drive a van, and 
consequently, her disability was not protected under the ADA.”®°” 

Similarly, Welshans v. Boatmen’s Bancshares”®® also illustrates that 
a protected disability depends on the type of job at issue. Arthur 
Welshans, who worked as a vice president in the corporate investment 





accommodations. The court concluded that her assertions were insufficient to prevent 
the grant of summary judgment for her employer, especially since her recommendations— 
for example, that she be given different hours, less stressful duties, be taught to use 
different computer programs, etc.—essentially would have changed her job completely. 
Consequently, Carrozza did not prove to be a ‘‘qualified individual with a handicap”’ 
who needed only ‘‘reasonable accommodations’’ to perform her job. 

See also Vande Zande v. State of Wis. Dept. of Admin., 44 F.3d 538 (7th Cir. 1995), 
which discusses at length the concept of ‘‘reasonable accommodations,’’ and elaborates 
on factors, such as cost, that help define what is ‘‘reasonable.’’ 

2802. See, e.g., Ellen S., 859 F. Supp. at 1492-93 (holding that the ADA applies to 
state licensing and regulation of attorneys). 

2803. 42 U.S.C. § 12111(5)(A) (1988 & Supp. V 1993). 

2804. See, e.g., Doe v. William Shapiro, Esquire, P.C., 852 F. Supp. 1246 (E.D. Pa. 
1994), in which the court determined that, for the purposes of the ADA, several nominally 
separate corporate entities essentially functioning as one legal entity could be treated as 
a single employer under the ADA. Id. at 1249. In making this determination, the court 
examined the relationship between the law firm from which the employee was discharged 
and the corporate entity that provided the law firm with 99% of its work, and concluded 
that the law firm, which actually employed only ten individuals, was an integrated arm 
of a much larger entity. The court noted that the factors to consider in making this 
determination include the interrelationship of operations, common management, central- 
ized control of labor relations, and common financial control. Id. 

2805. 25 F.3d 667 (8th Cir. 1994). 

2806. Id. at 668-69. 

2807. Id. at 668. 

2808. 872 S.W.2d 489 (Mo. Ct. App. 1994). 
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department at Boatmen’s Bancshares, Inc., suffered from a cerebral 
aneurism and underwent a bifrontal craniotomy to correct the problem. 
After the surgery, Welshans experienced confusion and severe memory 
loss.28°° Upon recommendations from Welshans’ doctors and an inde- 
pendent neuropsychologist with the Social Security Administration, 
Boatmen’s refused to allow Welshans to return to his position, finding 
that his neurological difficulties would make it impossible for him to 
perform the duties associated with his position, which involved math- 
ematics-intensive activities such as tracking interest rates and managing 
investments.?5'° 

Welshans brought suit in state court, contending that Boatmen’s 
terminated him because of a perceived handicap.”*" After a bench trial, 
the trial court entered judgment for Boatmen’s, and Welshans ap- 
pealed.?**? The Missouri Court of Appeals affirmed the trial court’s 
judgment, however, finding that Welshans did not make out a prima 
facie case of discrimination, because he did not prove that he suffered 
from a protected handicap. The appellate court reviewed the evidence 
presented at trial, and noted that all of Welshans’ doctors concluded 
that he could not return to his former position, and further, that 
Welshans was the only person who thought that he could perform his 
former function.”*** Consequently, since Welshans could not prove that 
he was qualified to perform his job in spite of his disability, he was 
not entitled to protection under the ADA.?*"* 

Tyndall v. National Education Centers of California?** illustrates that 
an employee who is disabled and has the skills to perform a job still 
may not be a ‘“‘qualified individual with a disability’ if other factors 
related to the disability prevent the employee from properly performing 
all aspects of a job. Mary Tyndall, an instructor at a business school 
run by National Education Centers (NEC), suffered from lupus. Although 
she possessed the academic qualifications necessary to perform her job, 
her illness at times made her too tired or ill to teach class at the 
regularly scheduled times. Tyndall’s supervisor had known of her 
illness when she was hired, and made every effort to accommodate 
Tyndall’s needs.?*** However, when Tyndall was unable to teach during 





2809. Id. at 491. 

2810. Id. at 492. 

2811. The court used this terminology, finding that Welshans himself did not believe 
that he had any disability. Id. at 493. 

2812. Id. at 491. 

2813. Id. at 492-93. Welshans’ physician indicated that Welshans’ ‘‘memory problems 

. . were likely to cause [Welshans] difficulty in his vocational functioning,’’ because he 
would have difficulties with ‘‘problem solving, visual intellectual functioning, impulsiv- 
ity, and attention.’’ Id. at 492. The neuropsychologist with the Social Security Admin- 
istration concluded that Welshans had a ‘‘severe deficit in memory functioning’’ and 
expressed doubts that Welshans ever could return to his former career. Id. 

2814. Id. at 495. 

2815. 31 F.3d 209 (4th Cir. 1994). 

2816. Tyndall herself acknowledged that her supervisor never had refused any of her 
requests for special treatment to accommodate her illness. Id. at 211. 
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the first week of classes for the third term in a row, her supervisor 
suggested that she leave her position, but also told Tyndall that if her 
health improved, they could discuss her returning to work.”*’” 

Tyndall filed a discrimination complaint under the ADA and Virginia 
law.?*® The district court granted summary judgment to NEC on all 
counts, finding that Tyndall failed to establish that she was a ‘‘qualified 
individual with a handicap’’ as required to prove her prima facie case 
under the ADA.”**® On Tyndall’s appeal, the Court of Appeals for the 
Fourth Circuit agreed with the district court that Tyndall had not made 
out a prima facie case of discrimination. The court did not address 
whether lupus presented a ‘‘qualified disability,’’ but rather, simply 
concluded that Tyndall had failed to prove that she was capable of 
performing her job with reasonable accommodations by her em- 
ployer.?82 

The appellate court first noted that the job of a teacher requires being 
present at regularly scheduled times, and that Tyndall’s illness made 
it practically impossible for her to guarantee that she would be present 
when required to teach class. The court also noted that, by Tyndall’s 
own accounts, NEC had tried to make every reasonable accommodation 
for Tyndall’s condition, and she still had a poor attendance record. 
Consequently, she failed to make out her prima facie case of discrimi- 
nation.”®?1 

Although this would have been enough to affirm the district court’s 
grant of summary judgment for NEC, the appellate court went on to 
state that NEC had articulated a legitimate, nondiscriminatory reason 
for its decision to terminate Tyndall—specifically, NEC’s need to be 
able to guarantee to its students that its instructors would be present 
at the regularly scheduled class times and would be capable of teaching 
through an entire class period.”* The court also noted that Tyndall’s 
supervisor had known of her disability when she was hired, and 
commented that this creates a strong inference of nondiscrimination. 
In other words, when the hirer and the firer is the same person and is 
aware of the employee’s disability, the plaintiff must overcome a strong 
inference that the employer did not engage in any discriminatory 
conduct.”* Thus, the court concluded that Tyndall failed to sustain 


her burden of proof, and affirmed the district court’s grant of summary 
judgment for NEC. 





2817. Id. at 212. 

2818. Va. Cope ANN. § 51.5-41(D) (Michie 1994). The Fourth Circuit noted that the 
standards for bringing a disability discrimination claim under the ADA and Virginia law 
were the same, and analyzed the case under the ADA standards only. Tyndall, 31 F.3d 
at 216. 

2819. Tyndall, 31 F.3d. at 211. 

2820. Id. at 214. 

2821. Id. at 212. 

2822. Id. 

2823. Id. at 215. 
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Merillat v. Michigan State University”*** presents the issue of a 
discharge due to a perceived disability. Michigan State University 
(MSU) hired Vicki Merillat as a dispatcher in its Department of Public 
Safety (DPS). During the course of her employment, Merillat allegedly 
became involved with a married supervisor. After investigating rumors 
of the relationship, the DPS director requested that Merillat undergo 
physical and psychological examinations to determine her fitness for 
her dispatcher’s job.?*5 Merillat successfully completed her physical 
examination, and twice made herself available for the psychological 
examination; however, when she refused to sign a release regarding 
the results, the examination was not performed. Consequently, because 
she refused to comply with the requirements for the psychological 
examination, she first was suspended without pay, and then was ter- 
minated from her job.?8¢ 

Merillat then filed suit alleging that she was discriminated against 
because of a perceived psychological handicap.”*’ The trial court granted 
summary disposition in favor of MSU, finding that Merillat’s refusal to 
submit to the psychiatric examination did not constitute a handicap 
under the Michigan’s Handicappers’ Civil Rights Act (HCRA).”8* Con- 
sequently, the trial court determined that Merillat had not made out a 
prima facie case of discrimination under state law. 

In reviewing Merillat’s appeal, the Michigan Court of Appeals first 
evaluated whether Merillat had a protected handicap. The court noted 
that, under the HCRA, a mental or emotional impairment qualified as 
a handicap. The court then stated that whether Merillat actually suffered 
from a mental or emotional impairment was irrelevant to its determi- 
nation of whether MSU discharged her because of that impairment. It 
was enough that Merillat prove that her supervisors believed or per- 
ceived that she suffered from an emotional impairment, and that their 
belief or perception caused them to discharge her from her employ- 
ment. 729 

The appellate court then noted that Merillat presented sufficient 
evidence that she was a ‘‘qualified individual with a disability.’’ As- 
suming that she did suffer from an emotional or mental impairment, 
the court determined that Merillat had presented evidence that her job 
performance was satisfactory at all times prior to her termination. 
Consequently, any emotional or mental impairment did not impact her 
ability to perform her job, and thus, could not provide proper grounds 





2824. 523 N.W.2d 802 (Mich. Ct. App. 1994). 

2825. Id. at 804. The director, however, admitted that he had no reason to believe 
that Merillat was unfit for her job, either physically or psychologically. Thus, it was 
unclear why he ordered the examinations at all. 

2826. Id. 

2827. Id. at 804-05. 

2828. Id. at 804 (citing MicH. Comp. Laws ANN. §§ 37.1101-37.1607 (West 1985 & 
Supp. 1995)). 

2829. Id. at 805. 
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for her termination.?*°° The appellate court thus reversed the trial court’s 
grant of summary disposition for MSU and remanded the case for 
trial. 2831 


6. Religion 


Cases of discrimination because of religion present special challenges 
for the courts. Because of the Free Exercise Clause of the First Amend- 
ment, a religiously affiliated employer may be shielded from religious 
discrimination claims if the employer asserts that the particular position 
at issue involves matters of faith.7*°? Additionally, because of the Re- 
ligious Freedom Restoration Act?**? (RFRA), employers must tread lightly 
when refusing to hire or deciding to fire individuals who refuse, because 
of their faith, to comply with the employment requirements that are 
not essential elements of any job.?** 

United States v. Board of Trustees of the Southern Illinois Univer- 
sity,2*°5 however, presents a quite straightforward case of religious 
discrimination. Jeffrey Cloud, a civil service painter employed at the 
Physical Plant Department (PPD) of Southern Illinois University (SIU), 
brought suit in federal court alleging that he had been fired from his 
job because he took an unapproved unpaid leave to attend an eight- 
day religious celebration. Cloud had requested the unpaid leave because 





2830. Id. 

2831. Id. at 806. 

2832. Courts shy away from inquiring too deeply into the merits of this assertion, for 
fear of excessively tangling up the courts in religion. See, e.g., Scheiber v. St. John’s 
Univ., 638 N.E.2d 977 (N.Y. 1994), in which a Catholic university was shielded from 
claims of religious discrimination when it terminated a Jewish person from his position 
as vice president of student life. The court determined that, even if the employee did 
make outa prima facie case of religious discrimination, the University’s decision was 
protected by the Free Exercise Clause. The University provided evidence that the vice 
president of student life was responsible for setting out and enforcing a moral code for 
the University’s students, and the court concluded that the University was well within 
its constitutional rights when it decided that a Catholic vice president of student life 
would best carry out the institution’s religious mission. For a complete discussion of the 
Free Exercise aspects of this case, see Section I1.B.2., supra pages 419-420. 

2833. 42 U.S.C. 2000bb-2 to 2000bb-4 (1988 & Supp. V 1993). 

2834. See, e.g., Bessard v. California Community Colleges, 867 F. Supp. 1454 (E.D. 
Cal. 1994), in which the court determined that the California Community Colleges could 
not refuse to hire Jehovah’s Witnesses, who refused to take the loyalty oath required by 
state law. The court ruled that the RFRA required the Colleges to make reasonable 
accommodations for these individuals, who otherwise were well-qualified for the posi- 
tions. In this case, the court noted that the loyalty oath requirement was too burdensome 
to the Jehovah’s Witnesses, and suggested that the College could achieve the same effect 
by having the applicants sign a statement that they would not act contrary to the interests 
of the state or its colleges. For a complete discussion of the RFRA aspects of this case, 
see Section [1.B.3., supra pages 422-424. 

2835. 1994 WL 759203 (S.D. Ill. Sept. 6, 1994). 
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he had not accumulated sufficient vacation time to cover the eight 
days. SIU refused his request, stating generally that it was the policy 
of SIU’s PPD to deny all such requests for unpaid leave for an extended 
period of time for fear of setting a precedent that would require it to 
grant all such requests.”**” In reaching its decision, SIU never reviewed 
the staffing needs of its PPD to determine whether Cloud’s absence for 
the eight-day period would impact adversely the department’s work- 
load.2#38 

The District Court for the Southern District of Illinois then elaborated 
on the burdens of proof in a case of religious discrimination, following 
the Burdine framework. The court noted that a prima facie case of 
religious discrimination in employment requires proof that: (1) the 
practices in which the employee wishes to engage are religious in 
nature; (2) the employee called the religious practices to the employer’s 
attention; and (3) the religious practices were the basis of the dis- 
charge.”**° Once the plaintiff demonstrates a prima facie case of dis- 
crimination, the defendant employer then must prove ‘‘that it [was] 
unable reasonably to accommodate an employee’s religious observance 
or practice without undue hardship on the conduct of the employer’s 
business.’’284° 

The district court then determined that Cloud had established his 
prima facie case, because he proved both that his employer was aware 
of his religious practices and that his decision to participate in a 
religious observance and miss work led to his discharge. The court 
then evaluated SIU’s defense for its conduct. The court determined that 
SIU did not satisfy its burden of proving undue hardship, because SIU, 
in deciding not to grant Cloud the leave, never analyzed its business 
requirements for that time period, but rather, simply denied his request 
for fear that it would set a dangerous precedent.”*** The court concluded 
that this justification was mere pretext, because it ‘‘was based com- 
pletely on speculation and was unaccompanied by any factual sup- 
port.’’2*42 Consequently, the court found SIU liable to Cloud for religious 
discrimination .7®*° 





2836. Id. at *2. 

2837. Id. at *3, *4-5. 

2838. Id. at *4. 

2839. Id. at *13 (citing Beasley v. Health Care Serv. Corp., 940 F.2d 1085, 1088 (7th 
Cir. 1991)). 

2840. Id. (citing 42 U.S.C. § 2000e(j) (1988 & Supp. V 1993)). The court defined 
‘‘reasonable accommodation’”’ as one that ‘‘eliminates the conflict between employment 
requirements and religious practices.’’ Id. (citing Ansonia Bd. of Educ. v. Philbrook, 479 
U.S. 60, 70, 107 S. Ct. 363, 373 (1986)). The court further noted, ‘‘An accommodation 
that imposes more than a de minimis cost in higher wages or lost efficiency, or is an 
imposition on the seniority rights of coworkers, constitutes undue hardship.’’ Id. (citing 
Trans World Airlines v. Hardison, 432 U.S. 63, 97 S. Ct. 2264 (1977)). 

2841. Id. at *14. 

2842. Id. 

2843. Id. at *15. 
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E. Sexual Harassment 


The Supreme Court’s 1993 decision in Harris v. Forklift Systems?** 
clarified the conditions under which a plaintiff may maintain a suit for 
sexual harassment under Title VII of the Civil Rights Act of 1964.85 
The Act prohibits discrimination on the basis of sex with respect to 
the ‘‘compensation, terms, conditions, or privileges of employment.’’?®*6 
Although neither the language of Title VII nor its legislative history 
define explicitly the contours of prohibited conduct, the Supreme Court 
has made it clear that sexual harassment in the workplace violates 
‘Title VII’s broad rule of workplace equality.’’?*’ 

Under the Supreme Court’s 1986 decision in Meritor Savings Bank 
v. Vinson,?*** Title VII is violated when the workplace is permeated 
with discriminatory behavior that is sufficiently severe or pervasive so 
as to create a discriminatorily hostile or abusive work environment. 
The Meritor Court indicated that the determination of whether a work 
environment is sufficiently abusive or hostile would depend both on 
an objective evaluation based on a reasonable person standard, as well 
as on the victim’s perception of the environment as abusive or hos- 
tile.2*° The Harris Court clarified these requirements, indicating that, 
to conclude that a work environment is abusive or hostile, it is not 
necessary to find that the environment seriously affected an employee’s 
psychological well-being or caused the employee to suffer injury.7**° 

Title VII ‘‘specifically excludes educational institutions from its 
terms.’’2*51 Congress thus enacted Title IX of the Education Amendments 
of 19727852 to ‘“‘remove that exemption and bring those in education 
under the equal employment provisions’’ of the Civil Rights Act.?# 
The Supreme Court since has directed that Title IX be given ‘‘a sweep 
as broad as its language.’’?*** Consequently, courts interpreting sexual 





2844. 114 S. Ct. 367 (1993). See Robinson and Huber, 1993 in Review, supra note 
233, at 163-64. See also Marren Roy, Comment, Employer Liability for Sexual Harassment: 
A Search for Standards in the Wake of Harris v. Forklift Systems, Inc., 48 SMU L. REv. 
263 (1994). 

2845. 42 U.S.C. §§ 2000e to 2000e-17 (1988). 

2846. Id. § 2000e-2(a)(1). 

2847. Harris, 114 S. Ct. at 371. See, e.g., Saville v. Houston County Healthcare 
Authority, 852 F. Supp. 1512, 1533 (M.D. Ala. 1994) (refusing to grant qualified immunity 
to an instructor on plaintiff’s claim for sexual harassment under Title VII, because ‘‘the 
law is settled’ that ‘‘intentional discrimination against an employee because of the 
employee’s sex is plainly a violation of that employee’s right to equal protection’’). 

2848. 477 U.S. 57, 106 S. Ct. 2399 (1986). 

2849. Id. at 64, 67, 106 S. Ct. at 2404, 2405. 

2850. Harris, 114 S. Ct. at 370-71. 

2851. H.R. Rep. No. 554, 92d Cong., 2d Sess. (1972), reprinted in 1972 U.S.C.C.A.N. 
2462, 2512 (discussing necessity of enacting Title IX). 

2852. 20 U.S.C. §§ 1681-1688 (1994). 

2853. H.R. Rep. No. 554, supra note 2851. 

2854. North Haven Bd. of Educ. v. Bell, 456 U.S. 512, 521, 102 S. Ct. 1912, 1918 
(1982) (quoting United States v. Price, 383 U.S. 787, 801, 86 S. Ct. 1152, 1160 (1966)). 
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harassment claims brought against educational institutions under Title 
IX apply the same standards of proof as are used in evaluating claims 
brought against other employers under Title VII.7**5 

According to the Meritor Court, a plaintiff bringing a sexual harass- 
ment claim under Title VII may proceed under either or both of two 
theories: (1) quid pro quo, and (2) hostile work environment.?*** Under 
the quid pro quo theory, sexual harassment occurs when ‘‘submission 
to or rejection of [unwelcome sexual] conduct by an individual is used 
as the basis for employment decisions affecting such individual.’’?**’ 
Thus, to establish a prima facie case of quid pro quo sexual harassment, 
‘‘a plaintiff must present evidence that she was subject to unwelcome 
sexual conduct, and that her reaction to that conduct was then used as 
the basis for decisions affecting the compensation, terms, conditions or 
privileges of her employment.’’2*5* Consequently, ‘‘[t]he relevant inquiry 
in a quid pro quo case is whether the supervisor has linked tangible 
job benefits to the acceptance or rejection of sexual advances,’’?*°° and 
the ‘‘focus [is] on the prohibited conduct, not [on] the victim’s reac- 
tion.’’?8©° Liability for an employee’s misconduct under this theory 
always is imputed to the employer,”* ‘‘[bJecause the quid pro quo 
harasser, by definition, wields the employer’s authority to alter the 
terms and conditions of employment—either actually or apparently.’’?*®? 

Under the hostile work environment theory, a hostile work environ- 
ment exists ‘‘[w]hen the workplace is permeated with ‘discriminatory 


intimidation, ridicule, and insult,’ that is ‘sufficiently severe or per- 
vasive to alter the conditions of the victim’s employment.’’’** To 





2855. See, e.g., Ward v. Johns Hopkins Univ., 861 F. Supp. 367, 375 (D. Md. 1994). 

2856. Meritor, 477 U.S. at 64-65, 106 S. Ct. at 2404-05. 

2857. 29 C.F.R. § 1604.11(a)(2) (1993). 

2858. Karibian v. Columbia Univ., 14 F.3d 773, 777 (2d Cir.), cert. denied, 114 S. Ct. 
2693 (1994). 

2859. 14 F.3d at 778. 

2860. Id. at 779. 

2861. Id. 


2862. Id. at 777 (citing Kotcher v. Rosa & Sullivan Appliance Ctr., 597 F.2d 59, 62 
(2d Cir. 1992); and Carrero v. New York City Hous. Auth., 890 F.2d 569, 579 (2d Cir. 
1989)). 
2863. Harris, 114 S. Ct. at 370 (quoting Meritor, 477 U.S. at 65, 67, 106 S. Ct. at 
2404, 2405). The Harris court also made clear that the courts must evaluate the conduct 
at issue under both objective and subjective viewpoints. 
Conduct that is not severe or pervasive enough to create an objectively hostile 
or abusive work environment—an environment that a reasonable person would 
find hostile or abusive—is beyond Title VII’s purview. Likewise, if the victim 
does not subjectively perceive the environment to be abusive, the conduct has 
not actually altered the conditions of the victim’s employment, and there is no 
Title VII violation. 

Id. 

See also, Ballou v. University of Kan. Medical Ctr., 871 F. Supp. 1384, 1388-89 (D. 
Kan. 1994), in which the court noted, ‘‘Casual or isolated manifestations of a discrimi- 
natory environment are not sufficient to demonstrate a hostile working environment 
under the law.’’ Id. at 1389. 
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establish a prima facie case for a hostile work environment claim, a 
Title VII plaintiff must show that: (1) the conduct was unwelcome; (2) 
the harassment was based on the plaintiff’s gender; (3) the harassment 
was sufficiently pervasive or severe to create an abusive work environ- 
ment; and (4) some sufficient basis exists for imputing liability to the 
employer.”** This last element has proven troublesome to evaluate, but 
the Meritor Court did make two things clear: first, employers are not 
always liable for the hostile work environment created by their em- 
ployees; and second, lack of notice of the offensive conduct and the 
existence of complaint procedures do not necessarily insulate an em- 
ployer from liability .2*°*> Evaluating when to impute the conduct of the 
employee to the employer requires an analysis of agency theory. Gen- 
erally, ‘‘an employer is liable for the discriminatorily abusive work 
environment created by a supervisor if the supervisor uses his actual 
or apparent authority to further the harassment, or if he was otherwise 
aided in accomplishing the harassment by the existence of the agency 
relationship.’’?*** Consequently, to prevail against the employer under 
the hostile work environment theory, the plaintiff must prove that the 
harasser was in a position to further the interest of the employer. 

It also is important to note that sexual harassment complaints may 
be brought under 42 U.S.C. section 1983. However, unlike Title VII 
claims, section 1983 claims do not impose respondeat superior liability. 
Consequently, a sexual harassment victim who wishes to recover section 
1983 damages from an employer must prove that the employer caused 
the sexual harassment. It is not enough to impute to the employer the 
unauthorized actions of its employees. Moreover, unlike a Title VII 
claim based purely on a hostile work environment, a section 1983 claim 
requires a distinct violation of a constitutional right. Thus, such claims 
are more difficult to sustain than are claims under Title VII or Title 
IX..2867 

Karibian v. Columbia University?*® presents an analysis of both quid 
pro quo and hostile work environment claims under Title VII. While a 
student at Columbia University, Sharon Karibian worked in the Univer- 
sity’s fundraising office. She contended that her supervisor,?°®° Mark 
Urban, sexually harassed her throughout the term of her employment 
until Urban was transferred in response to Karibian’s complaints. Urban 
admitted that he and Karibian had engaged in a sexual relationship, 
but denied Karibian’s contention that she had engaged in the relation- 





2864. Paroline v. Unisys Corp., 879 F.2d 100, 104-05 (4th Cir. 1989). 

2865. Karibian, 14 F.3d at 779 (citing Meritor, 477 U.S. at 72, 106 S. Ct. at 2408). 

2866. Id. at 780 (emphasis added) (citing RESTATEMENT (SECOND) OF AGENCY § 219 
(1958); and 29 C.F.R. § 1604.11(c) (1993)). 

2867. See, e.g., Gierlinger v. New York State Police, 15 F.3d 32 (2d Cir. 1994). 

2868. 14 F.3d 773 (2d Cir.), cert. denied, 114 S. Ct. 2693 (1994). 

2869. As Karibian’s supervisor, ‘‘Urban had the authority to alter Karibian’s work 
schedule and assignments, and to give her promotions and raises (subject to approval), 
. .. [and] had at least the apparent authority to fire [her].’’ Id. at 775. 
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ship only because she believed she would be fired if she did not give 
in to Urban’s demands.”®” 

The District Court for the Southern District of New York granted 
Columbia’s motion for summary judgment. In addressing Karibian’s 
quid pro quo harassment claim, the court determined that she had not 
made out her prima facie case because she did not prove any ‘‘actual— 
rather than threatened—economic loss’’ as a result of her responses to 
Urban’s advances.”*” In addressing Karibian’s hostile work environment 
harassment claim, the court determined that she had not made out her 
prima facie case because she did not prove that Columbia ‘‘‘either 
provided no reasonable avenue for complaint or knew of the harassment 
but did nothing about it.’’’?8”? Karibian appealed the district court’s 
decision.”®”° 

The Court of Appeals for the Second Circuit reversed, finding that 
the district court had misconstrued the standards used to evaluate sexual 
harassment claims under Title VII. In evaluating Karibian’s quid pro 
quo claim, the Second Circuit said that she had made out her prima 
facie case, because she provided evidence that her work assignments, 
raises, and promotions depended on her continued responsiveness to 
Urban’s sexual demands.”*’ The appellate court noted that the district 
court’s requirement of proof of ‘‘actual economic loss’’ placed ‘‘undue 
emphasis on the victim’s response to the sexual harassment.’’ In es- 
sence, the district court would not find a prima facie case of quid pro 
quo harassment in the situation, like Karibian’s, in which a sexual 
harassment victim submitted to the unwelcome advances to preserve 
her economic well-being. Rather, the district court’s theory required 
proof that the victim spurned the harassing conduct and suffered 
economic loss as a result of her supervisor’s wrath. 

The appellate court noted, however, ‘‘While the employee’s submis- 
sion to the supervisor’s advances is certainly relevant, it bears only on 
the issue whether the sexual advances were unwelcome, not whether 
unwelcome sexual advances were unlawful.’’*”> The appellate court 
then stated that, if Urban’s sexual advances were unwelcome, they 
were unlawful. The court further noted that whether the advances were 
unwelcome was a question for the jury. Thus, the district court erro- 
neously granted summary judgment to Columbia on Karibian’s quid 
pro quo claim, and consequently, the appellate court reversed.?®”6 





2870. Id. at 775-76. Urban ultimately was forced to resign from the University, ‘‘for 
reasons that remain somewhat vague.’’ Id. at 776. 

2871. Id. at 776. 

2872. Id. at 777 (quoting Karibian v. Columbia Univ., 812 F. Supp. 413, 416 (S.D.N.Y. 
1993) (quoting Kotcher, 957 F.2d at 63)). 

2873. Id. 

2874. Id. at 778. 

2875. Id. at 779 (citing Meritor, 477 U.S. at 68, 106 S. Ct. at 2406). 

2876. Id. 
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In evaluating Karibian’s hostile work environment claim, the appel- 
late court determined that the district court had misconstrued what 
Karibian needed to prove to establish the fourth element of her prima 
facie case—that is, that some basis existed for imputing liability for 
Urban’s actions to Columbia. Based on the Second Circuit’s decision 
in Kotcher v. Rosa & Sullivan Appliance Center,?*”’ the district court 
believed that, as long as Columbia had procedures in place to deal 
with sexual harassment complaints, it was shielded from liability for 
Urban’s actions.”®” 

The appellate court, however, found that the district court misapplied 
Kotcher to the facts of Karibian. Although the Kotcher court did hold 
that an employer was not liable for the hostile work environment created 
by its employees ‘‘absent notice or the failure to provide a reasonable 
avenue for complaint,’’?*”° the Kotcher court also cautioned that this 
holding would not necessarily apply in all cases, noting, ‘‘At some 
point ... the actions of a supervisor at a sufficiently high level in the 
hierarchy would necessarily be imputed to the company.’’?%*° 

The appellate court then applied New York’s common law of agency 
to the relationship between Columbia and Urban. The court first noted 
that an employer is liable for the torts of its employees committed 
while acting in the scope of their employment, if the employees were 
‘aided in accomplishing the tort by the existence of the agency rela- 
tion.’’?8*1 The court then concluded, ‘‘[W]jhen a supervisor makes em- 
ployment decisions based on an employee’s response to his sexual 
overtures, it is fair to hold the employer responsible because ‘the 
supervisor is acting within at least the apparent scope of the authority 
entrusted to him by the employer.’’’?*8? Consequently, the court deter- 
mined that Columbia could be held liable for Urban’s misconduct, and 
as a result, concluded that Karibian made out her prima facie claim. 
Thus, the appellate court reversed the district court’s grant of summary 
judgment for Columbia on Karibian’s hostile work environment claim.?®* 

Ward v. Johns Hopkins University?*** presents another analysis of the 
hostile work environment type of sexual harassment action under Title 
VII and Title IX.?8° Theresa Cusimano and Beth Ward, employees in 
the Center for Social Organization of Schools (CSOS) at The Johns 





2877. 957 F.2d 59 (2d Cir. 1992). 

2878. Karibian, 14 F.3d at 777 (citing Kotcher, 957 F.2d at 63). 

2879. Id. at 780 (citing Kotcher, 957 F.2d at 63). 

2880. Id. (quoting Kotcher, 957 F.2d at 64). The Karibian court noted that the facts in 
Kotcher did not parallel the facts in Karibian, because in Kotcher the harasser did not 
use his actual or apparent authority to further the alleged harassment. Id. at 781. 

2881. Id. (quoting RESTATEMENT (SECOND) OF AGENCY §§ 219(1), (2)(d) (1958)). 

2882. Id. (quoting Henson v. City of Dundee, 682 F.2d 897, 910 (11th Cir. 1982)). 

2883. Id. at 780-81. 

2884. 861 F. Supp. 367 (D. Md. 1994). 


2885. As noted above, Title IX claims are evaluated under the same standards as Title 
VII claims. Id. at 374-75. 
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Hopkins University (JHU), both claimed that Mark Christian, another 
CSOS employee, had sexually harassed them. The conduct of which 
Cusimano and Ward complained included Christian’s unwelcome and 
repeated requests for dates, touching, and comments about their ap- 
pearances. Christian had no supervisory authority over Cusimano, but 
was Ward’s direct supervisor. Both filed a sexual harassment suit 
against JHU, under the hostile work environment theory.”** 

In determining whether to grant JHU’s motion for summary judgment, 
the District Court for the District of Maryland had to determine whether 
Cusimano and Ward had made out their prima facie cases under the 
hostile work environment theory. The court first noted that JHU did 
not dispute that there was a genuine issue of material fact regarding 
the first element of the plaintiffs’ prima facie case—that is, whether 
Christian’s conduct toward Cusimano and Ward was unwelcome.®’ 
Similarly, in evaluating the second element of the plaintiffs’ prima 
facie case—that is, whether Christian’s harassing conduct was ‘‘based 
on sex’’—the district court concluded with regard to Cusimano’s claim, 
‘‘Whether Christian’s brushing up against [her], whispering in her ear, 
and touching her lower back was conduct ‘based on sex’ [was] a 
question to be determined by the jury.’’?®** With regard to Ward’s claim, 
JHU did not dispute that Christian’s similar conduct was ‘‘based on 
sex. ’’2889 

In evaluating the third element of the plaintiffs’ prima facie case— 
that is, whether Christian’s allegedly harassing conduct was sufficiently 
severe or pervasive—the district court first noted, ‘‘[This is] quintes- 
sentially a question of fact.’’?°°° The court then stated that summary 
judgment for JHU would be appropriate only if no reasonable jury could 
conclude that Christian’s conduct toward Cusimano and Ward created 
a hostile work environment. Citing Harris, the district court listed 
several factors to consider when determining whether a work environ- 
ment is hostile or abusive: ‘‘the frequency of the discriminatory con- 
duct; its severity; whether it is physically threatening or humiliating, 
or a mere offensive utterance; and whether it unreasonably interferes 
with an employee’s work performance.’’?**! The court then recounted 
the anecdotal evidence provided by Cusimano and Ward, and concluded 
that a jury reasonably could find that Christian’s conduct created a 
hostile work environment.?®* 

In evaluating the fourth and final element of the plaintiffs’ prima 
facie case—that is, whether Christian’s actions could be imputed to 





. at 369-72. 
. at 375. 


. at 375 n.6. 
. at 375 (quoting Paroline, 879 F.2d at 105). 
. at 376 (quoting Harris, 114 S. Ct. at 371). 
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JHU—the Ward court took an approach different from that used by the 
Second Circuit in Karibian. Citing the Fourth Circuit’s decision in 
Paroline v. Unisys Corporation,?® the Ward court determined that 
liability could be imputed only if ‘‘an employer had actual or construc- 
tive knowledge of the existence of a sexually hostile working environ- 
ment and took no prompt and adequate remedial action.’’?®* The district 
court then noted that whether JHU had actual or constructive notice of 
Christian’s harassing conduct toward either Cusimano or Ward also was 
a genuinely disputed fact.?® 

Thus, the plaintiffs made out their prima facie case of sexual harass- 
ment by raising genuine issues of material fact. Consequently, the 
district court determined that summary judgment for JHU would be 
inappropriate, and denied the University’s motion.?** 

Although the Second and Fourth Circuits seem to employ different 
approaches in evaluating the employer liability element of a plaintiff’s 
prima facie case, both courts’ analyses share a common thread. That 
is, both courts are attempting to develop an analytical framework within 
which employers who are responsible for the harassing conduct—either 
by failing to remedy a problem or by being inattentive to potentially 
problematic situations—are held responsible for the actions of their 
employees. As more of these cases arise in the post-Harris era, courts 


increasingly will have the opportunity to refine this analytical frame- 
work. 


F. Labor Relations 


Labor relations cases include challenges to labor practices under 
federal law, as well as challenges under state law regarding collective 
bargaining agreements and union representation. The cases involving 
federal labor standards are of general applicability. The cases involving 
state labor laws generally are state-specific, but do provide some guid- 
ance for the labor law practitioner, especially with regard to the appli- 
cation of federal labor standards to state law claims. 


1. Federal Labor Law 


In National Labor Relations Board v. Health Care & Retirement 
Corporation of America,”**’ the Supreme Court used its 1980 decision 
in National Labor Relations Board v. Yeshiva University”*® to determine 





2893. 879 F.2d 100 (4th Cir. 1989). 

2894. Ward, 861 F. Supp. at 376 (quoting Paroline, 879 F.2d at 106) (internal quotations 
and citations omitted in Ward). 

2895. Id. at 377. 

2896. Id. at 379. 

2897. 114 S. Ct. 1778 (1994) [hereinafter Health Care]. 

2898. 444 U.S. 672, 100 S. Ct. 856 (1980). See also Patrick Nagle, Note, Yeshiva’s 
Impact on Collective Bargaining in Public-Sector Higher Education, 20 J.C. & U.L. 383 
(1994). 
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whether nurses were ‘‘supervisors’’ for the purposes of the National 
Labor Relations Act?**® (NLRA). The NLRA generally affords employees 
the right to organize and to engage in collective bargaining free of 
employer interference. Specifically excluded from the NLRA’s protec- 
tions, however, are ‘“‘supervisory employees,’’ which the Act defines 
as follows: 


[A]ny individual having authority, in the interest of the employer, 
to hire, transfer, suspend, lay off, recall, promote, discharge, 
assign, reward, or discipline other employees, or responsibly to 
direct them, or to adjust their grievances, or effectively to rec- 
ommend such action, if in connection with the foregoing the 
exercise of such authority is not°of a merely routine or clerical 
nature, but requires the use of independent judgment.?%° 


The Court then noted that this statute requires resolution of three 
questions in the affirmative to find an employee to be a supervisor, 
and thus, outside the scope of the NLRA. ‘‘First, does the employee 
have the authority to engage in one of the twelve [activities] listed [in 
the statute]? Second, does the exercise of that authority require ‘the 
use of independent judgment’? Third, does the employee hold the 
authority ‘in the interest of the employer’?’’?*" The court then stated 
that this case involved an analysis of only the third question, the first 
two questions having been answered in the affirmative after evaluating 
the scope of the job of a nurse.?* 

The National Labor Relations Board (NLRB) had determined that 
Health Care’s senior nurses were not supervisors, because the primary 
interest of all nurses is patient care, rather than the ‘‘interest of the 
employer.’’?%? The Court of Appeals for the Sixth Circuit reversed, 
however, determining that the NLRB’s line of reasoning was inconsis- 
tent with the terms of the statute.2°* The Sixth Circuit had commented 
in a prior case, ‘‘[T]he notion that direction given to subordinate 
personnel to ensure that the employer’s nursing home customers receive 
‘quality care’ somehow fails to qualify as ‘direction given in the interest 
of the employer’ makes very little sense . . . .’’?°°5 The appellate court 
then applied this reasoning to the case at hand, and determined that 





2899. 29 U.S.C. §§ 151-169 (1994). 

2900. Id. § 152(11). 

2901. Health Care, 114 S. Ct. at 1780 (quoting Northcrest Nursing Home, 1993 WL 
513158 (N.L.R.B.) at *3-4 (Nov. 26, 1993)). 

2902. Id. 

2903. Id. at 1781. The NLRB made this determination despite the fact that the nurses 
had the responsibility to ensure adequate staffing to make daily work assignments, and 
to monitor and evaluate the work performance of nurses’ aides. 

2904. Health Care & Retirement Corp. of Am. v. NLRB, 987 F.2d 1256 (6th Cir. 1993). 

2905. Beverly Cal. Corp. v. NLRB, 970 F.2d 1548, 1552 (6th Cir. 1992). 
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the senior nurses were supervisors, and thus, were excluded from the 
terms of the NLRA.?%6 

The Supreme Court granted certiorari to resolve a conflict among the 
federal Courts of Appeals regarding the validity of the NLRB’s reason- 
ing.2” The Court found no reason for the conflict in light of its 1980 
Yeshiva decision, however. The Yeshiva Court had concluded that 
faculty at Yeshiva University were ‘‘managerial employees,’’ and there- 
fore, were excluded from the application of the NLRA. That Court had 
determined that the faculty’s interests were not distinct from the Uni- 
versity’s, because both were concerned with educating students.7° The 
Health Care Court then commented, 


As in Yeshiva, the [NLRB] has created a false dichotomy—in this 
case, a dichotomy between acts taken in connection with patient 
care and acts taken in the interest of the employer. That dichotomy 
makes no sense. Patient care is the business of a nursing home, 
and it follows that attending to the needs of the nursing home 
patients, who are the employer’s customers, is [acting] in the 
interest of the employer.” 


The Court thus found inappropriate the NLRB’s blanket ruling that 
nurses are not supervisors because their primary interest is patient care. 
The Court then examined the duties of the senior nurses, and deter- 
mined that they satisfied the statutory requirements of supervisors under 
the NLRA. The Court thus affirmed the Sixth Circuit’s decision that 
the NLRB had applied incorrect reasoning to the nurses’ situation.?°"° 

The nursing aspects of this decision clearly are relevant to teaching 
hospitals and other types of university-affiliated medical centers. The 
more important part of this opinion, however, is the Court’s unequivocal 
reliance on its 1980 Yeshiva decision, indicating that the principles of 
that opinion still are alive and well. 

Alabama Agricultural and Mechanical University v. King?" illus- 
trates another analysis of an exemption to the application of federal 
labor law, the Fair Labor Standards Act of 19387912 (FLSA). Under the 
FLSA, ‘‘administrative employees’’ are exempt from the overtime wage 
requirement in the FLSA. Administrative employees are those whose 
primary duties consist of performing work ‘‘directly related to manage- 
ment policies or general business operations’’ of the employer, if these 





2906. Health Care, 987 F.2d at 1260-61. 

2907. Health Care, 114 S. Ct. at 1781 (citing Waverly-Cedar Falls Health Care Ctr. v. 
NLRB, 933 F.2d 626 (8th Cir. 1991); NLRB v. Res-Care, 705 F.2d 1461 (7th Cir. 1991); 
and Misericordia Hosp. Medical Ctr. v. NLRB, 623 F.2d 808 (2d Cir. 1980)). 

2908. Id. at 1782. 

2909. Id. (citing Beverly Cal., 970 F.2d at 1553) (emphasis added). 

2910. Id. at 1785. 

2911. 643 So. 2d 1366 (Ala. Civ. App. 1994). 

2912. 29 U.S.C. § 207 (1994). 
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tasks ‘‘include the work requiring the exercise of discretion and inde- 
pendent judgment.’’°? Nine dormitory counselors at Alabama A&M 
University (A&M) sued A&M, contending that they were entitled to 
overtime compensation for the weeks during which they worked over 
forty hours.?°* A&M, on the other hand, contended that the counselors 
were administrative employees as a matter of law, and thus, were 
exempt from the overtime wage requirement. 

The trial court refused to grant A&M a directed verdict on this issue, 
and later entered judgment on a jury verdict in favor of the counselors. 
A&M appealed both that judgment and the trial court’s refusal to grant 
A&M a directed verdict on the administrative employee issue. The 
Court of Civil Appeals of Alabama, however, agreed with the trial court 
on both issues. In addressing the trial court’s refusal to grant A&M a 
directed verdict on the administrative employee issue, the appellate 
court concluded that the employees’ characterization of their duties 
presented a genuine issue of fact for the jury. Consequently, the trial 
court properly denied A&M’s motion for a directed verdict. In evalu- 
ating the characterization of the counselors’ duties, the appellate court 
agreed that the counselors’ duties were ‘‘nonexempt in nature.’’ The 
counselors did not ‘‘exercise ... discretion and independent judg- 
ment,’’ but rather, performed duties that were very explicitly defined, 
and included things such as inspecting the buildings for repairs, sub- 
mitting work orders to maintenance, securing the building, and check- 


ing students’ rooms for cleanliness.?°*5 The appellate court thus declined 
to disturb the jury’s verdict for the counselors, and affirmed the judg- 
ment of the trial court.?9"* 


2. Collective Bargaining 


Challenges involving collective bargaining agreements take one of 
two forms. In the first type of case, employees who are covered under 
a particular collective bargaining agreement may bring suit to challenge 
the bargaining union’s actions on the employees’ behalf. Such actions 
generally are limited to a claim alleging a breach of the duty of fair 
representation,”*"” and require that the employer first exhaust all ad- 
ministrative remedies provided for in the collective bargaining agree- 
ment before resorting to judicial intervention.”** In the second type of 





2913. 29 C.F.R. § 541.2(e)(2) (1983). 

2914. King, 643 So. 2d at 1368. The counselors worked 60-hour weeks from April 15, 
1986 to November 8, 1988, and were not compensated for the extra 20 hours per week. 

2915. Id. at 1369. 

2916. Id. at 1369-70. 

2917. See Katir v. Columbia University, 15 F.3d 23 (2d Cir. 1994) (employee lacked 
standing to challenge arbitration proceeding as a breach of contract action because 
employee was not a party to the collective bargaining agreement between the union and 
the university). 

2918. See Quist v. Board of Trustees of Community College Dist. No. 525, 629 N.E.2d 
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case, either the bargaining union itself or the educational institution 
challenges the union’s right to negotiate on behalf of the institution’s 
employees. Such cases typically must be brought before an administra- 
tive review board before the courts will intervene in the matter. 

Anderson v. California Faculty Association”*’® illustrates the use of 
federal labor law in interpreting a case brought under state labor laws 
by employees challenging the actions taken by a union on their behalf. 
Humboldt State University (HSU) had reorganized some of its programs, 
resulting in the removal of certain courses from the Education Depart- 
ment. Instead of reassigning professors from that department to the 
other departments to teach classes that they were qualified to teach, 
HSU hired untenured, part-time faculty from outside the University to 
teach the classes, and then laid off the tenured professors.”®”° 

The professors petitioned their union, the California Faculty Associ- 
ation (CFA), to institute formal grievance procedures against HSU. CFA 
refused to pursue the professors’ complaints. The professors then filed 
suit against the union, charging CFA with breaching its duty of fair 
representation by failing to file grievances based on HSU’s actions.”9?? 
Their suit had two aspects to it: first, a claim that CFA had breached 
its duty of fair representation under state labor law; and second, a 
claim that CFA had breached its representation contract with the pro- 
fessors. The trial court entered an order sustaining CFA’s demurrer on 
the ground that California’s Public Employment Relations Board (PERB) 
had exclusive jurisdiction over the professors’ claims.?°? 

On the professors’ appeal, the California Court of Appeal first rec- 
ognized that the professors’ claim had two aspects, only one of which 
was under the exclusive jurisdiction of the PERB. Specifically, the 
claim that CFA breached its duty of fair representation statutorily fell 
under the exclusive jurisdiction of the PERB. However, the breach of 
contract claim could be pursued only in state court. Thus, the appellate 
court had to determine whether the state courts’ jurisdiction over the 
breach of contract claim entitled the professors to remove their breach 
of fair representation claim from the PERB and bring it before the 
court.?°23 Because of a lack of state law on the issue of court jurisdiction 
in this type of hybrid claim, the appellate court turned to federal case 
law construing the NLRA and California case law construing related 
matters of jurisdiction.?**4 





807 (Ill. App. Ct. 1994) (instructor at community college required to exhaust collective 
bargaining agreement remedies prior to seeking judicial intervention in his wrongful 
termination suit). 

2919. 31 Cal. Rptr. 2d 406 (Ct. App. 1994). 

2920. Id. at 408. 

2921. Id. 

2922. Id. 

2923. Id. at 409. 

2924. Id. 
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Addressing federal law, the appellate court first discussed the Garmon 
Principle, derived from the Supreme Court’s decision in San Diego 
Unions v. Garmon.?*?5 The Garmon Court held that, when the activity 
of an employer or an employee that a state purports to regulate arguably 
is protected or prohibited by the NLRA, the state must defer to the 
exclusive jurisdiction of the NLRB to ensure that labor laws are applied 
uniformly. The California appellate court then noted that a ‘‘Garmon- 
like’ principle of preemption applies to potential conflicts of jurisdic- 
tion between California courts and agencies, such as the PERB, that 
have exclusive jurisdiction over unfair practices.?°?° California courts 
have recognized that the Garmon Principle ‘‘help[s] bring expertise and 
uniformity to the delicate task of stabilizing labor relations.’’?®?” 

The appellate court then noted that the Garmon Principle allows 
courts to avoid conflicting adjudications that may interfere with a labor 
board’s ability to carry out its statutory responsibilities, while still 
allowing for court action when the labor board cannot provide a full 
and effective remedy. California courts applying this principle in other 
contexts have recognized that courts and boards do have concurrent 
jurisdiction over hybrid claims such as that brought by the former HSU 
professors. Courts, however, have concluded that the appropriate course 
of action is to stay the court proceeding pending resolution before the 
administrative board.?9* 

The court then concluded that the appropriate course of action would 
be to stay the court proceeding pending a final decision by the PERB. 
The court noted that the PERB may be able to fashion a full and fair 
remedy for the professors simply by sorting out their claim that CFA 
breached its duty of fair representation. The professors then would 
have no reason to bring their breach of contract claim in state court.”9° 
Moreover, the court noted that the PERB first would have to determine 
that CFA breached its duty of fair representation under the contract 
before the court could determine whether CFA breached the contract. 
Consequently, it was necessary that the PERB proceeding be complete 
before the court could rule on the professors’ remaining claims.?%° 
Thus, the appellate court affirmed the trial court’s decision sustaining 
CFA’s demurrer. 

In State Employment Relations Board v. Miami University,?** the 
Supreme Court of Ohio determined that Miami University committed 





2925. 359 U.S. 236, 79 S. Ct. 773 (1959). 

2926. Anderson, 31 Cal. Rptr. 2d at 410 (citing San Diego Teachers Ass’n v. Superior 
Court, 593 P.2d 838 (Cal. 1979)). 

2927. Id. (quoting San Diego, 593 P.2d at 845). 

2928. Id. at 410-11 (citing El Rancho Unified Sch. Dist. v. National Educ. Ass’n, 663 
P.2d 893 (Cal. 1983); and Fresno Unified Sch. Dist. v. National Educ. Ass’n, 177 Cal. 
Rptr. 888 (Ct. App. 1981)). 

2929. Id. at 413. 

2930. Id. at 414. 

2931. 643 N.E.2d 1113 (Ohio 1994). 
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an unfair labor practice when it unilaterally terminated bargaining with 
an incumbent union, despite the University’s good faith doubt about 
the union’s continued majority status. In 1986, employees at Miami 
University of Ohio (Miami) selected the American Federation of State, 
County and Municipal Employees, AFL-CIO (AFSCME) as their exclu- 
sive bargaining representative. AFSCME and the University negotiated 
a collective bargaining agreement effective from August of 1986 to 
August of 1989. In May of 1989, a University employee filed a decer- 
tification petition with the State Employment Relations Board (SERB), 
seeking to decertify AFSCME as the employees’ exclusive representa- 
tive. SERB, however, dismissed the petition without prejudice. Follow- 
ing SERB’s final decision, AFSCME contacted Miami to begin 
negotiations for a new collective bargaining agreement to take effect in 
August of 1989. Miami refused to bargain, expressing doubts ‘‘as to 
the continued majority status of AFSCME.’’?%? Thereafter, AFSCME 
filed a petition with SERB, charging that Miami’s actions constituted 
unfair labor practices. 

Under SERB policy, an employer unilaterally may refuse to negotiate 
with a union only during the pendency of a decertification proceeding, 
and only after approval by the SERB. Since SERB had denied the 
decertification petition regarding AFSCME, SERB concluded that Miami’s 
‘“‘unilateral changes in the wages and terms and conditions of employ- 
ment ... as well as [its] general refusal to bargain with AFSCME .. . 
constitut[ed] interference and a refusal to bargain,’’ in violation of state 
law.?°33 Upon Miami’s appeal, the county court affirmed SERB’s deci- 
sion, agreeing that the University did not have the ability unilaterally 
to withdraw certification of a union. An intermediate appellate court 
reversed, however, ordering SERB to determine whether Miami had 
acted in good faith when it refused to negotiate with AFSCME. 

The Supreme Court of Ohio first noted that its review was limited to 
whether SERB’s policy was unreasonable or in conflict with state 
law.?*4 In making this determination, the court noted that, since Ohio 
labor law to a large extent was modeled on federal labor law, NLRB 
experience might be helpful in evaluating the requirements of state 
law. The court also cautioned, however, that it was important first to 
evaluate whether the federal approach comports with the goals of state 
law.2935 

The state court then noted that NLRB decisions regarding the em- 
ployer’s right to terminate negotiations with a union whose exclusive 
status is in doubt have varied throughout the years. Current NLRB 
standards do not preclude an employer from terminating negotiations 





2932. Id. at 1114. 


2933. Id. at 1115 (citing Onto Rev. Cope ANN. §§ 4117.11(A)(1), (A)(5) (Anderson 
1995)). 

2934. Id. at 1116. 

2935. Id. at 1117. 
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unilaterally upon good-faith doubt regarding the union’s exclusive 
status. Earlier NLRB cases, however, did not allow any unilateral 
terminations under these circumstances, even when the employer acted 
in good faith. The court then acknowledged that, against this backdrop, 
SERB properly had concluded, ‘‘The undulating course of NLRB doc- 
trine suggests the possibility of alternative persuasions or, at least, a 
choice.’’?**6 Consequently, the court found reasonable SERB’s policy of 
allowing unilaterai termination of negotiations only during the pen- 
dency of a decertification proceeding and only after SERB approval. 
The state supreme court, granting deference to a reasonable SERB policy 
in light of federal law, thus determined that an employer’s good faith 
is irrelevant to whether it committed an unfair labor practice in this 
circumstance. Consequently, the court reversed the appellate court and 
reinstated the judgment of the trial court.?%” 

Similarly, the court in Ohio Council 8, American Federation of State, 
County and Municipal Employees, AFL-CIO v. Kent State University?9** 
evaluated the federal law relevant to the union’s state law claim against 
an employer, and determined that the contours of the federal law did 
not control the interpretation of state law. The Court of Appeals of 
Ohio affirmed a decision of the Ohio SERB that Kent State University 
did not commit an unfair labor practice by applying the terms of an 
existing collective bargaining agreement to parking attendants who had 
been accreted into the agreement. 

AFSCME and Kent State successfully petitioned the SERB to include 
Kent State’s parking attendants into a year-old collective bargaining 
agreement, and classified the attendants as pay-grade 3. After the 
accretion, Kent State sought to apply the agreement’s terms and con- 
ditions of pay-grade 3 employment to the parking attendants; this had 
the effect of changing the terms of the attendants’ employment.”** The 
union sought to renegotiate the terms of the attendants’ employment, 
but Kent State refused to negotiate mid-term. SERB found that the 
University had acted reasonably, and AFSCME appealed.?%° 

The appellate court affirmed the decision of SERB, finding that ‘‘the 
union and the accreted employees should have been aware that the 
labor unit for which they petitioned had in its contract a so-called 
‘zipper clause’ prohibiting mid-term bargaining.’’?**? Ohio courts pre- 





2936. Id. (quoting In re Cleveland City Sch. Dist. Bd. of Educ., 1984-86 S.E.R.B. 28, 
28 n.1 (Feb. 1, 1995)). 

2937. Id. at 1118. 

2938. 639 N.E.2d 868 (Ohio Ct. App. 1994). 

2939. Id. at 870-71. For example, prior to the accretion, the attendants’ uniforms were 
cleaned by the University. The collective bargaining agreement, however, provided that 
only food service employees in pay-grade 3 would have their uniforms cleaned by Kent. 
Consequently, the University terminated the cleaning service for the attendants, but 


nevertheless, continued to require them to keep their uniforms neat and presentable. Id. 
at 871. 


2940. Id. 
2941. Id. at 874. 
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viously had upheld the legality of such clauses, and the union and the 
parking attendants thus were bound by its inclusion in the collective 
bargaining agreement.?°*? 

Like the Ohio Supreme Court in SERB v. Miami University, the Kent 
State court also reviewed the federal labor standards relevant to its 
decision, but unlike the Miami court, found them inapplicable. The 
Kent State court noted that federal law and state law differed on the 
effect of accreting employees into existing collective bargaining agree- 
ments. Specifically, federal law requires that employees vote on the 
labor category into which they are accreted, unless they already func- 
tionally belong to a unit that is a party to the agreement.”*** State law, 
on the other hand, permits accretion by adding employees to whatever 
category is appropriate, without approval by the employees. Conse- 
quently, the federal standards did not apply to the case. 


G. Employee Benefits 


Employee benefits cover a wide range of additional compensation 
provided to employees under federal and state law. Most of the cases 
brought to challenge the denial or revocation of these benefits are very 
fact-specific, and employee benefits claims under state programs vary 
from state to state. Nevertheless, several cases in a variety of employee 
benefits areas are summarized briefly to highlight important issues that 
may be of common interest. 


1. Federal Family Medical Leave Act 


The federal Family Medical Leave Act of 19937°4* (FMLA) entitles an 
eligible employee to a total of twelve work-weeks of leave during any 
twelve-month period for one or more of the following: the birth or 
adoption of a child or the ‘‘serious health condition’ of either the 
employee or of a member of the employee’s immediate family. Upon 
return from such leave, an eligible employee is entitled to be reinstated 
to the position of employment held by the employee when the leave 
commenced.?*5 

Seidle v. Provident Mutual Life Insurance Company® summarizes 
the factors to consider when evaluating whether an illness qualifies as 
a ‘‘serious health condition’’ such that the employee’s absence because 
of the illness would be covered by the terms of the FMLA. Audrey 
Seidle was terminated from her position with Provident Mutual after 
she took a four-day absence from work to care for her ill son, Terrance. 
Seidle filed suit against Provident Mutual, alleging that her termination 
violated the FMLA. Seidle and Provident Mutual made cross-motions 





2942. Id. at 875. 

2943. Id. at 873 (citing Globe Machine & Stamping Co., 3 N.L.R.B. 294 (1937)). 
2944. 29 U.S.C. §§ 2601-2654 (1994). 

2945. Id. § 2614(a)(1)(A). 

2946. 871 F. Supp. 238 (E.D. Pa. 1994). 
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for summary judgment on the issue of whether Terrance’s illness 
constituted a ‘‘serious health condition’’ within the meaning of the 
FMLA. 2947 

The District Court for the Eastern District of Pennsylvania engaged 
in a lengthy review of all of the details of Terrance’s four-day illness, 
and noted that Terrance saw his physician only once, at the onset of 
his illness. The facts seemed to indicate that Terrance suffered from 
nothing more than a cold or flu. At worst, he suffered from a middle 
ear infection, otitis media, but Seidle based this assertion only on her 
own belief, and not on any concrete medical evidence to substantiate 
this claim. Seidle contended that Terrance’s condition was serious 
enough to keep him home from day-care for four days, and thus, that 
she had to stay home with him.?°* 

The district court then had to determine whether otitis media was a 
‘‘serious health condition.’’ The court first noted that the FMLA defines 
a ‘‘serious health condition’’ as ‘‘an illness, injury, impairment, or 
physical or mental condition that involves ... inpatient care in a 
hospital, hospice, or residential medical care facility; or . . . continuing 
treatment by a health care provider.’’?*° In examining the legislative 
history of the Act, the court noted that otitis media was ‘‘conspicuously 
absent’’ from the illustrative list of ‘‘serious health conditions,’’ which 
included illnesses such as heart attacks, most cancers, miscarriages, 
and the like.2°° The court then noted, ‘‘Congress sought to exempt 
those ‘minor illnesses which last only a few days and surgical proce- 
dures which typically do not require hospitalization and require only 
a brief recovery period.’’’?*5! The court then concluded that Congress 
intended that these more minor illnesses be covered under the employ- 
er’s sick-leave policy.?9°? 

The court then evaluated expert medical testimony regarding the 
seriousness of Terrance’s alleged otitis media. The affidavits of Seidle’s 
experts indicated that otitis media can lead to other serious illnesses, 
such as bacterial meningitis. However, the physicians also acknowl- 
edged that such dire consequences result only if the condition is left 
untreated or is not properly monitored. The court declined to place 
great reliance on these affidavits with respect to the specifics of Terrance’s 
condition, however, because neither doctor had examined the child.?9* 

The court then concluded that just because Terrance’s condition could 
become serious did not mean that it met the FMLA standards for a 
‘serious medical condition.’’ 





2947. Id. at 238. 

2948. Id. at 239-40. 

2949. Id. at 242 (quoting 29 U.S.C. § 2611 (1994)). 

2950. Id. (citing H.R. Rep. No. 8, 103d Cong., 1st Sess., 29 (1993), reprinted in 1993 
U.S.C.C.A.N. 3, 31). 

2951. Id. (quoting H.R. Rep. No. 8, supra note 2950, at 28). 

2952. Id. 

2953. Id. at 244-45. 
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To construe the FMLA to include conditions which, although 
minor in their initial stages, could evolve into serious illnesses 
would bring within the protections of the statute virtually every 
common malady, an outcome which is in direct conflict with 
Congress’ intention to exclude from the protections of the FMLA 
those minor illnesses with short recovery periods.”*™* 


The court concluded that minor illnesses, such as that Terrance suf- 
fered, should be covered under the employer’s sick leave policy. Con- 
sequently, the court denied Seidle’s motion for summary judgment, 
and granted Provident Mutual’s motion for summary judgment. 


2. Unemployment Benefits 


In Hutchinson v. Employment Division,?**> the Court of Appeals of 
Oregon reversed a decision by the state’s Employment Appeals Board 
to deny Margaret Hutchinson, a former full-time teacher, unemployment 
benefits during the summer school recess pursuant to an Oregon law 
that prohibits teachers from earning unemployment benefits during that 
period.?*5* The appellate court first noted that Hutchinson worked part- 
time during both the academic year and the summer as a counsellor, 
and that her earnings throughout both periods always were less than 
her unemployment benefits.2°*7 The appellate court then determined 
that Hutchinson’s unemployment benefits were to be based on her 
actual working patterns. Since Hutchinson worked throughout the year 
and did not take the traditional summer recess for teachers, she did 
not fall under the statutory provision prohibiting benefits to teachers 
during the summer recess.?°5* 

A similar result was obtained in Evans v. Washington,?*° in which 
the state challenged an award of unemployment benefits to Diane Evans, 
a community college teacher. Evans had been granted unemployment 
benefits for the time period covering the summer term, during which 
she did not teach, even though she had been ‘‘reasonably assured of 
teaching the following term.’’?*° The state, on the other hand, con- 
tended that the summer term was ‘‘a period between two successive 
academic years or terms,’’ and thus, pursuant to state statute, employees 
like Evans, who would be continuing in employment at the college 
during the fall term, were not entitled to unemployment benefits for 
that time period.?°** The Court of Appeals of Washington disagreed, 





. Id. at 246 (quoting Defendant’s Reply Memorandum at 10). 

. 870 P.2d 847 (Or. Ct. App. 1994). 

. Id. at 848 (citing Or. Rev. Stat. ANN. § 657.221(1)(a) (Butterworth 1989)). 

. Id. Hutchinson’s unemployment benefits were offset by her earnings. 

. Id. at 848-49. : 

. 866 P.2d 687 (Wash. Ct. App. 1994). 

. Id. at 687. 

. Id. at 688 (citing WasH. Rev. Cope ANN. § 50.44.050(1) (West 1990 & Supp. 
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however, finding that, because the summer term was a time during 
which teaching occurred and was not an ‘‘established and customary”’ 
vacation period (such as Christmas break) during which unemployment 
compensation benefits were not available according to state statute,?°® 
Evans was entitled to unemployment benefits.?°© 

Davenport v. Unemployment Insurance Appeals Board,”** on the 
other hand, illustrates that student-employees typically are not entitled 
to unemployment compensation after being terminated from university- 
related employment while still a student at the institution. In Davenport, 
the California Court of Appeal affirmed a decision of the state’s un- 
employment board denying unemployment compensation to Robert 
Davenport, a cinema graduate student at the University of Southern 
California (USC). Davenport had been terminated from a student-em- 
ployment position in USC’s School of Business Administration and had 
applied for unemployment benefits. He contended that he was exempt 
from the state law provision denying unemployment benefits to students 
employed ‘‘for the purpose of pursuing a course of study,’’°*> because 
his employment at the Business School did not further his course of 
studies in the cinema program. The appellate court disagreed with 
Davenport, however, concluding that, because ‘‘Davenport was em- 
ployed in a position available only to students regularly enrolled in 
the university, the purpose of which was to provide financial assistance 


to students to enable them to pursue their studies,’’ any job at USC 
helped Davenport pursue his cinema studies.7°** Consequently, Davenport 
was not entitled to unemployment compensation. 


3. Worker’s Compensation and Rehabilitation Benefits 


Workers’ compensation provides benefits to employees who have 
been injured during the course of their employment and, as a result, 
are unable to work either permanently or for a period of time.” 
Generally, claims for workers’ compensation provide the only remedy 
that an injured employee has against an employer, although other laws, 
on occasion, may preempt workers’ compensation claims.*°** Cases 





2962. Id. at 690 (citing WasH. Rev. Cope ANN. § 50.44.050(3) (West 1990 & Supp. 
1995)). 

2963. Id. 

2964. 30 Cal. Rptr. 2d 214 (Ct. App. 1994). 

2965. Id. at 214. 

2966. Id. at 216. 

2967. But see Regents of Univ. of Cal. v. Workers’ Compensation Appeals Bd., 33 Cal. 
Rptr. 2d 44 (Ct. App. 1994) (denying workers’ compensation benefits to individual hired 
by university as police officer because individual was injured before completing police 
academy training, and thus, could not begin his employment as a university police 
officer). 

2968. See, e.g., Benders v. Board of Governors for Higher Educ., 636 A.2d 1313 (R.I. 
1994) (seaman injured while working on university research vessel limited to federal 
remedies under the Jones Act). 
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brought under state workers’ compensation laws typically are one of 
two types, involving either an issue of the continuing nature of the 
disability or an issue of the level of benefits to be paid to an injured 
worker. 

Carnegie Mellon University v. Workmen’s Compensation Appeal 
Board?*® presents the interesting issue of the standards of proof for 
linking a physical disability with a subsequent psychological disability 
with a view toward securing worker’s compensation benefits for the 
period of the psychological disability. The Commonwealth Court of 
Pennsylvania reviewed a decision of the state’s Workmen’s Compen- 
sation Appeal Board (WCAB) regarding worker’s compensation benefits 
paid to Daniel Lenz, who formerly worked as an air conditioning 
mechanic at Carnegie Mellon University (CMU). Lenz had suffered a 
work-related injury to his back while moving an air conditioner. CMU 
paid his compensation benefits until he was returned to sedentary light- 
duty office work, which was within the physical restrictions imposed 
by his doctor. In four months at this position, Lenz missed 36.5 days 
of work due to continuing back pain. Upon instructions from Lenz’s 
doctor, CMU then reassigned him to another lighter-duty position. Lenz 
refused the new position, however, telling CMU in a letter that his 
returning to a ‘“‘phony job’’ ‘‘may prove [to be] a tragedy for all people 
concerned.’’297° 

Consequently, CMU filed for a suspension or modification of Lenz’s 
benefits because of his refusal to accept employment within his physical 
restrictions, and ultimately terminated Lenz from employment. About 
this time, Lenz began to see a psychiatrist, who opined that the major 
causes of Lenz’s problems were his anger, depression, and perception 
that CMU was not cooperating with him ‘‘to find an alternative career 
which would enhance his self-esteem.’’ The psychiatrist further noted 
that Lenz’s ‘‘back pain contributed to his [psychological] condition to 
some extent.’’°71 The WCAB referee found the testimony of Lenz’s 
physician and psychiatrist compelling, concluded that Lenz was totally 
disabled, and determined that CMU had failed to establish available 
employment within Lenz’s physical and psychological limitations. Con- 
sequently, the referee reinstated Lenz’s full disability benefits.?9”2 

On CMU’s appeal, the state court noted that, to reinstate his worker’s 
compensation benefits, Lenz had to prove two things by a preponder- 
ance of the evidence: first, that through no fault of his own his earning 
power once again was adversely affected by his disability; and second, 
that the disability that gave rise to his original claim, in fact, had 
continued.”°” The court then noted that this meant, essentially, that 





2969. 645 A.2d 389 (Pa. Commw. Ct. 1994). 
2970. Id. at 390-91. 

2971. Id. at 391. 

2972. Id. 


2973. Id. at 392 (citing Pieper v. Matek-Thermox Instruments Div., 584 A.2d 301 (Pa. 
1990)). 
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Lenz had to establish the causal relationship between his back injury 
and the psychiatric disability ‘‘by unequivocal medical testimony.’’”°”4 

The issue for the court was the level of proof that Lenz had to provide 
to sustain his claim. CMU contended that Lenz’s psychological disa- 
bility resulted from his unstable mental condition, and thus, that Lenz 
had ‘‘the heightened burden of proving by objective evidence that he 

. suffered a psychiatric injury and that such injury is other than a 
subjective reaction to normal working conditions.’’°’"> Lenz, on the 
other hand, contended that his psychological disability resulted from 
his physical disability, and thus, that he had only the ‘‘usual burden 
of proving that the physical injury arose in the course of employment 
and the mental injury was related thereto.’’29”6 

The court agreed with Lenz. The court noted that the heightened 
standard of proof urged by CMU applies only in cases in which the 
psychological disability results from work-related stress.7°”7 The court 
then stated, ‘‘Where, as here, posttraumatic psychological disability is 
allegedly caused by the work-related physical injury, the claimant is 
required to prove only that the psychiatric injury arose in the course 
of employment and was related thereto.’’?978 

The court then reviewed the medical and psychiatric testimony pre- 
sented to the WCAB, but concluded that Lenz had failed to satisfy even 
his lower burden of proof regarding the ‘‘causal nexus’’ between his 
back injury and his psychological disability. Specifically, the court 
noted that Lenz’s psychiatrist had offered testimony to the WCAB that 
Lenz derived great self-esteem from his work as an air conditioning 
mechanic, and that his inability to pursue that vocation caused him 
low self-esteem and made him psychologically unfit for the desk job 
that was within his physical limitations. The psychiatrist testified that 
Lenz’s psychological difficulties ‘‘were caused by his perception of the 
situation, which [was] not related to the duties of the employment.’’?°” 

The court thus determined that this was evidence of a long-standing 
psychological problem, and was not evidence of a psychological prob- 
lem that arose just because of his back injury. Consequently, the court 
ruled that Lenz failed in his burden of proving the causal nexus between 
his back injury and his subsequent psychological impairment.?** The 
court thus reversed the WCAB referee’s ruling that Lenz was entitled 





2974. Id. (citing School Dist. of Philadelphia v. Workmen’s Compensation Appeal Bd., 
639 A.2d 1306 (Pa. Commw. Ct. 1994)). 

2975. Id. (citing Martin v. Ketchum, Inc., 568 A.2d 159 (Pa. 1990)). 

2976. Id. (citing Sibrava v. Workmen’s Compensation Appeal Bd., 537 A.2d 75 (Pa. 
Commw. Ct. 1988)). 

2977. Id. (citing Wilson v. Workmen’s Compensation Appeal Bd., 632 A.2d 1361, 
1363 (Pa. Commw. Ct. 1993)). 

2978. Id. (citing Bell v. Workmen’s Compensation Appeal Bd., 620 A.2d 589 (Pa. 
Commw. Ct. 1993)). 

2979. Id. at 394. 

2980. Id. at 393-94. 
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to continuing benefits after he refused the second position that CMU 
had offered him.?9# 

In University of Pittsburgh v. Workmen’s Compensation Appeal 
Board,?** the University of Pittsburgh challenged an order of the Penn- 
sylvania Workmen’s Compensation Appeal Board that set aside a final 
worker’s compensation receipt signed by Frederick Johnson, a Univer- 
sity employee who injured his foot in a work-related accident. The 
University contended that, as of the date Johnson signed the receipt, 
its liability for his worker’s compensation payments ceased. The Com- 
monwealth Court of Pennsylvania disagreed, however, and determined 
that, when the claimant satisfies his burden of proving that all disability 
attributed to the work-related injury has not ceased, it is proper to set 
aside the claimant’s signed final receipt. Since Johnson offered the 
testimony of several doctors who indicated that his injury was contin- 
uing, the court affirmed the Board’s decision for Johnson.?%** 

The court, however, did agree with the University that its payments 
to Johnson should be offset by the money that Johnson earned in part- 
time and temporary work during his time away from the University.?°** 
The court then noted that Johnson’s ‘‘income’’ included the value of 
room and board Johnson received in exchange for his services, deter- 
mining that the state worker’s compensation act ‘‘contemplates that the 
value of room and lodging[,] if part of the wages received in return for 
the labor of the claimant, should be included in claimant’s earnings.’’?9*5 

Estes v. North Carolina State University?®** addressed the issue of 
attorney’s fees awarded to a successful worker’s compensation plaintiff 
under state law.?*? Pursuant to the terms of the statute, the Court of 
Appeals of North Carolina ruled that, because Amos Estes was suc- 
cessful throughout the first set of appeals in which North Carolina State 
University challenged the grant of benefits to Estes, the state’s Industrial 
Commission did not err in awarding him attorney’s fees. However, 
because Estes himself had initiated a second set of appeals regarding a 
worker’s compensation set-off granted by the Commission for the Uni- 
versity, the appellate court ruled that the University would not be 
required to pay his attorney’s fees.?** 

In addition to workers’ compensation benefits to compensate for lost 
wages, an injured employee also might be awarded benefits to rehabil- 
itate the employee for different work at a level of pay commensurate 
with that which the employee was earning prior to the injury. When 
challenging the award of such benefits, the employee or the employer 





2981. Id. at 394. 

2982. 648 A.2d 1315 (Pa. Commw. Ct. 1994). 

2983. Id. at 1315-17. 

2984. Id. at 1317-18. 

2985. Id. at 1317. 

2986. 449 S.E.2d 762 (N.C. Ct. App. 1994). 

2987. Id. at 763 (citing N.C. Gen. Stat. § 97-88 (1991)). 
2988. Id. at 764-65. 
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may attack the amount of money awarded, the period of time for which 
the benefits are awarded, or the manner in which the employee may 
use the money. 

Chiolis v. Lage Development Company”*** illustrates the latter type 
of challenge. George Chiolis, who had been injured while working for 
Lage Development, had been awarded vocational rehabilitation benefits 
so that he could be retrained to pursue employment that could accom- 
modate his disability.29° The South Dakota Department of Labor deter- 
mined that Chiolis required two years’ worth of rehabilitation in order 
to be retrained for work that would pay his previous salary of $6.50 
per hour. At the time of the labor board hearing, Chiolis was enrolled 
in and had successfully completed one year of a four-year mechanical 
engineering program at the South Dakota School of Mines & Technol- 
ogy. He then sought to use his two years’ worth of benefits toward 
continuing his pursuit of a four-year degree. Although Chiolis’ own 
expert had testified that a two-year vocational program would return 
him to suitable employment, and further, that a four-year college 
education was not necessary for his rehabilitation to his pre-injury 
status, the labor board determined that Chiolis was eligible for benefits 
to pay for two years of his college education. Lage Development 
appealed this decision to the state circuit court, which affirmed the 
labor board’s decision.?°™ 

On further appeal, the Supreme Court of South Dakota reversed the 
trial court’s decision for Chiolis. The court noted that Chiolis had to 
satisfy five criteria in order to justify the use of his rehabilitation 
benefits toward his four-year college education: 


(1) The employee must be unable to return to his usual customary 
line of employment; (2) Rehabilitation must be necessary to restore 
the employee to suitable, substantial and gainful employment; (3) 
The program of rehabilitation must be a reasonable means of 
restoring the employee to employment; (4) The employee must 
file a claim with his employer requesting the benefits; and (5) The 
employee must actually pursue the reasonable program of reha- 
bilitation.29% 


The court determined that Chiolis had met the first two criteria, but 
disagreed with the trial court’s determination that Chiolis had met the 
third criterion.?®* Chiolis had not proven that a four-year college edu- 





2989. 512 N.W.2d 158 (S.D. 1994). 

2990. Id. at 159. 

2991. Id. 

2992. Id. at 160 (citing Cozine v. Midwest Coast Transp., 454 N.W.2d 548 (S.D. 1990) 
(interpreting S.D. Copiriep Laws ANN. § 62-4-5.1 (1993 & Supp. 1995))). 

2993. Id. Finding that Chiolis had not met the third of the five criteria, the court 
declined to address the fourth and fifth criteria. Id. at 161. 
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cation was a ‘‘reasonable means of restoring [him] to employment.”’ In 
fact, his own expert witness had testified that he needed only a two- 
year vocational program to restore him to his pre-injury employment 
status.2°* The court then noted, 


The four-year program of college education embarked upon by 
Chiolis falls outside the terms of the South Dakota statute allowing 
rehabilitative benefits. Rather than retraining Chiolis for suitable 
and gainful employment, ... the college program expands his 
occupational horizons and elevates his station in life.2°°5 


The court then determined that, although it was Chiolis’ right to seek 
a college education, it was not proper for Chiolis to compel Lage to 
pay for such a program if it was not necessary for his complete 
rehabilitation.29 Consequently, the state supreme court reversed the 
trial court’s decision for Chiolis and remanded with instructions to the 
trial court to enter a judgment consistent with its opinion.?°°” 

A similar result was obtained in Stevenson v. Pennsylvania Depart- 
ment of Labor and Industry”** regarding Nancy Stevenson’s challenge 
to the state labor board’s decision denying her additional vocational 
rehabilitative benefits, which would allow her to pursue a master’s 
degree in accounting after she had earned her bachelor’s degree in 
accounting.”* In determining that the state had no responsibility to 
pay for her additional education, the Commonwealth Court of 
Pennsylvania noted, 


It would be unreasonable and impractical to require that the 
‘thighest level of education achievable’ be granted in every case 
of providing an individual with rehabilitation services. Rather, the 
goal of attaining suitable employment is a highly individualized 
determination which is to be made on a case-by-case basis. The 
scope of services to be provided, and the level of education 
pursued, appears to be related to the degree of vocational disabil- 


ity, and not the attainment of the highest level of education 
achievable.3° 


The court noted that rehabilitation benefits are provided to afford an 
individual the ability to secure employment consistent with such per- 





. Id. at 160-61. 
. Id. at 161 (citing Barkdull v. Homestake Mining Co., 411 N.W.2d 408, 410 (S.D. 


. Id. (citing Cozine, 454 N.W.2d at 554). 
aD i: B 
648 A.2d 344 (Pa. Commw. Ct. 1994). 
Id. at 345. 
Id. at 347. 
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son’s capacities and abilities. Since the court concluded that Stevenson 
had been rehabilitated sufficiently by earning her bachelor’s degree, it 
affirmed the decision of the state labor board to deny her the additional 
benefits .30% 


4. Retirement Benefits 


In Rumford v. Public Employees’ Retirement Association,*° Fred 
Rumford, a former professor at the University of North Colorado, ap- 
pealed a decision by the Board of Trustees of the Public Employees’ 
Retirement Association (PERA) regarding the calculation of his retire- 
ment benefits. Rumford contended that PERA erred when it did not 
include in its calculations certain increases in his compensation during 
the last two years of his employment at the University. The Colorado 
Court of Appeals disagreed, however, finding that those increases were 
not part of Rumford’s salary, but rather, were part of a pay-out pursuant 
to an early retirement agreement that Rumford entered into with the 
University. Thus, PERA properly excluded the aberrant compensation 


increases from Rumford’s income in calculating his retirement bene- 
fits 30% 


5. Holiday Compensation 
California School Employees Association v. Governing Board of Marin 


Community College District?°* addressed the issue of whether com- 
munity college employees were entitled to holiday pay for April 5-7, 
1991, which President George Bush had proclaimed national days of 
thanksgiving following the conclusion of the Persian Gulf War. The 
employees contended that state law entitled them to holiday pay for 
‘every day appointed by the President . . . for a public fast, thanksgiv- 
ing or holiday .. . .”*°°° The California Supreme Court disagreed with 
the California Court of Appeal’s ruling that the employees were entitled 
to holiday pay. The supreme court determined that, since the President 
had not declared a national or federal holiday, his ‘“‘proclamation’’ of 
a national day of thanksgiving did not constitute an ‘“‘appointment’’ of 
a public day of thanksgiving under the California code. Consequently, 
the court concluded that the college employees were not entitled to 
holiday pay for that three-day period.°°” 


H. Conflicts of Interest 


Nevada Commission on Ethics v. JMA/Lucchesi*°® addressed one state 
regulation governing conflicts of interest for employees of public insti- 





. Id. at 348. 

. 883 P.2d 615 (Colo. Ct. App. 1994). 

. Id. at 615-17. 

. 33 Cal. Rptr. 2d 109 (Cal. 1994). 

. Id. at 112. 

. Id. (quoting Cat Epuc. Cope § 88203 (West 1989)). 
. Id. at 119. 

. 866 P.2d 297 (Nev. 1994). 
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tutions. Architects, one of whom was a professor at the University of 
Nevada, challenged a decision by the Nevada Commission on Ethics 
(NCE) that their joint venture group, JMA/Lucchesi, was ineligible for 
the award of a contract to design a building for the University of 
Nevada because Professor Lucchesi, the architecture professor, also 
served as a member of the committee that established the requirements 
for the building.°°® The NCE based its decision on a Nevada statute 
that prevents public employees from bidding on a contract with the 
state if they have participated in preparing the designs or specifications 
for the contract.°°° The trial court reversed the decision of the NCE, 
however, finding that architectural design proposals were not bids 
within the meaning of the statute.°°" 

The Supreme Court of Nevada reversed, however, finding that the 
district court had failed to give proper deference to NCE’s interpretation 
of the statute.*°*? The court noted that, although the term ‘“‘bid’’ as 
used in the statute suggested an element of price competition that is 
not necessarily of paramount importance when evaluating design pro- 
posals, ‘‘A logical reading of the statutes involved reflects a legislative 
intent to prevent public employees from entering into any contract 
which would present a conflict between the employee’s private interests 
and those of the general public whom he serves, not just on those 
contracts involving offers based on price.’’*°? Accordingly, the state 
supreme court deferred to the agency’s interpretation, and thus, re- 
versed the trial court’s decision and reinstated NCE’s decision not to 
award the design contract to JMA/Lucchesi.*°* 


X. STUDENT DISCIPLINARY PROCEEDINGS 


Students who are dissatisfied with the results of an institution’s 
disciplinary proceedings may turn to the courts for relief. Such actions 
generally take either of two forms—claims of due process violations or 
claims of breach of contract. However, when the student also is em- 
ployed by the institution, equality-in-employment laws such as Title 
VII or equality-in-education laws such as Title IX also may be impli- 
cated. Each type of claim raises different issues that courts must evaluate 


when determining whether it should grant relief as well as what type 
of relief is appropriate. 


A. Due Process Claims 


For claims that an institution denied a student due process before 
dismissing or disciplining the individual, courts must evaluate the 





. Id. at 298-99. 

. Nev. Rev. Stat. ANN. § 281.481(3) (Michie 1995). 
. Nevada Commission on Ethics, 866 P.2d at 299. 
. Id. at 299-301. 


. Id. at 300 (internal quotations omitted). 
. Id. at 303. 
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amount and type of process due to the student. Relevant to this 
determination are a variety of issues that must be addressed. First, the 
court must clarify whether the disciplinary proceeding involved aca- 
demic or nonacademic issues. Second, based on the nature of the 
proceeding, the court must determine the amount of process due.*5 
Third, for proceedings requiring a high level of process, the court must 
determine whether an institution followed its own procedures, and 
whether those procedures comported with due process. Finally, the 
court must determine the appropriate relief, which may range from 
ordering the institution to hold a new, procedurally correct hearing to 
ordering the institution to cleanse the student’s records of any taint 
resulting from the flawed proceeding. 


1. Academic versus Nonacademic Proceedings 


The distinction between academic and nonacademic proceedings is 
important because courts generally are reluctant to interfere with purely 
academic decisions. In purely academic proceedings, such as a dis- 
missal for poor academic performance or an appeal of a failing grade, 
the court generally defers to the decision of the institution, because 
‘“‘the determination whether to dismiss a student for academic reasons 
requires an expert evaluation of cumulative information and is not 
readily adapted to the procedural tools of judicial or administrative 
decision making.’’*°* On the other hand, in nonacademic or purely 
disciplinary proceedings, such as sexual misconduct charges or a stu- 
dent’s misuse of alcohol, courts may go so far as to suggest procedures 
that an institution should implement to protect the rights of the students 
involved.3°?” 

Some cases, however, do not present a bright-line distinction between 
academic and nonacademic matters. The blurred line becomes partic- 
ularly apparent in the context of educating professionals, such as 
teachers and doctors. In these circumstances, matters other than grades, 
such as a student’s character or deportment, may affect that individual’s 
ability to be successful in such a professional program. Thus, a dis- 
missal for ‘‘personality’’ reasons properly might be characterized by 
the courts as a dismissal for academic reasons. In these cases, then, 
the court first must determine the nature of the proceeding before 





3015. For a summary of due process guarantees afforded by public and private insti- 
tutions, see Walter Saurack, Note, Protecting the Student: A Critique of the Procedural 
Protection Afforded to American and English Students in University Disciplinary Hear- 
ings, 21 J.C. & U.L. 785 (1995). 

3016. Girsky v. Touro College, Jacob D. Fuchsberg Law Ctr., 621 N.Y.S.2d 85, 86 
(App. Div. 1994) (citing Matter of Sofair v. State Univ. of N.Y. Upstate Medical Ctr. 
College of Medicine, 377 N.E.2d 730 (N.Y. 1978) (quoting Board of Curators, University 
of Mo. v. Horowitz, 435 U.S. 78, 89-90, 98 S. Ct. 948, 954-55 (1978))). Girsky is discussed 
infra at text accompanying notes 3046-3047. 

3017. See A. v. C. College, 863 F. Supp. 156 (S.D.N.Y. 1994). 





764 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 3 


evaluating the process that is due, because such a determination can 
be the difference between a result of summary judgment for the insti- 
tution and a result of complete relief for the plaintiff. 

University of Texas Medical School at Houston v. Than*"* offers one 
test for distinguishing between academic and nonacademic proceedings. 
The University of Texas Medical School at Houston (UTMS-Houston) 
had expelled Allan Than, a medical school student, for cheating on an 
exam. The Texas Court of Appeals held that the reason for Than’s 
dismissal was disciplinary, rather than academic. The court first ac- 
knowledged that all cheating on exams occurs in an academic context, 
but then noted that this assertion ‘‘speaks to the backdrop of the act 
of cheating, not to the nature of the act itself.’’*°!° The court stated that 
cheating is a ‘‘misdeed,’’ and that ‘‘[a] potential consequence of a 
misdeed is punishment.’’*°° The court then distinguished such mis- 
deeds from academic failures, which involve ‘‘want of satisfactory 
performance.’’*°?? An academic dismissal is not punitive; rather, ‘‘it is 
discarding as unfit.’’°°?? ‘‘Dismissal for a misdeed, however, is puni- 
tive.’’°°? The court then concluded that dismissal for the misdeed of 
cheating is punitive, and thus, that Than was dismissed for nonaca- 
demic reasons.°°4 

This type of reasoning, although not applied expressly, played out 
in Lekutis v. University of Osteopathic Medicine and Health Sci- 
ences.*°5 Craig Lekutis was an academically gifted student who the 
University had dismissed from its osteopathic medicine prograrn. The 
University contended that Lekutis’ ‘‘aberrant personality’’ caused him 
to fail the transition from classroom to clinic,*°?6 and thus, caused his 
dismissal from the program. Lekutis, on the other hand, asserted that 
the University’s reliance on his academic failure was pretextual. The 
Supreme Court of Iowa, however, agreed with the University. The court 
first noted, ‘‘Practical aspects of professional training and discipline, 
especially in the health sciences, are a part of the student’s academic 
training.’’°°?7 Moreover, 





3018. 874 S.W.2d 839 (Tex. Ct. App. 1994), aff'd, 901 S.W.2d 926 (Tex. 1995). 

3019. 874 S.W.2d at 844. 

3020. 

3021. 

3022. 

3023. 

3024. 
however, because the institution could not hold a new hearing that comported with due 
process. For a discussion of the court’s reasoning, see infra text accompanying notes 
3074-3091, and 3114-3119. 

3025. 524 N.W.2d 410 (Iowa 1994). 

3026. Id. at 410. In a psychiatric evaluation by a University staff psychiatrist, Lekutis’ 
behavior was described as ‘‘obviously inappropriate, often with bizarre facial expressions 
even during silence, which bordered on the autistic at times.’’ Moreover, standardized 
tests indicated ‘‘strong psychopathic tendencies and proneness to impulsivity and acting 
out when angry and under stress.’’ Id. at 411. 

3027. Id. at 413 (citing Pflepsen v. University of Osteopathic Medicine, 519 N.W.2d 
390, 392 (Iowa 1994)). 
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[t]he fact that Lekutis’ failure stemmed from gross lack of inter- 
personal skills, rather than [from] any intellectual deficit, in no 
way alters the nature of the inquiry. It is well settled that in a 
medical education, ‘‘evaluation of [the student’s] performance in 
[clinical courses] is no less an ‘academic’ judgement because it 
involves the observation of ... skills and techniques in actual 
conditions of practice, rather than assigning a grade to written 
answers on an essay question.’’*°?8 


Applying the reasoning of Than, then, Lekutis was dismissed as unfit 
for medical practice, and thus, his dismissal was for academic reasons. 
Consequently, the court refused to interfere with the University’s de- 
cision to dismiss Lekutis.5°° 

Similarly, in Lucas v. Hahn,*° John Lucas appealed the grant of 
summary judgment in favor of Johnson State College (JSC) in his action 
contesting the College’s decision not to recommend him for licensure 
as a teacher. As part of Lucas’ teacher training program, he taught a 
class at a local high school. He and the supervising teacher had a 
dispute over student grades. Because of the dispute, Lucas sent letters 
to the students involved informing them that he believed that the 
supervising teacher wrongfully lowered their grades. The JSC education 
department subsequently informed Lucas by letter that his actions 
violated the policies outlined in JSC’s Student Teaching Handbook 
pertaining to confidentiality and compliance with host-school regula- 
tions. Therefore, JSC would not recommend Lucas for licensure.**** The 
letter also informed Lucas of a College appeals process, which he 
pursued unsuccessfully. 

Lucas challenged the trial court’s determination that JSC dismissed 
him for academic reasons. The Supreme Court of Vermont agreed with 
the trial court’s assessment, however, finding that Lucas’ ‘‘handling of 
the grading disagreement prompted JSC’s action, which was based on 
[its] doubt about [Lucas’] ability to adhere to ethical standards and to 
cooperate with superiors in the school setting.’’*°? The court further 
noted, ‘‘In the context of the licensure program[,] these concerns are 
valid academic matters, because they rank as important measures of an 
individual’s ability to perform as a teacher.’’°°°? As in Lekutis, Lucas 





3028. Id. (quoting Horowitz, 435 U.S. at 95, 98 S. Ct. at 957 (Powell, J., concurring)). 

3029. For a discussion of the court’s rationale, see infra text accompanying notes 
3135-3149. 

3030. 648 A.2d 839 (Vt. 1994), cert. denied, 115 S. Ct. 1099 (1995). 

3031. 648 A.2d at 841. The college also informed Lucas that he would not be allowed 
to return to the high school at which he was teaching when the dispute arose, nor would 
he be assigned to any other school to student-teach. Interestingly, the College did not 
dismiss Lucas from the program, and allowed him to remain to earn his master’s degree 
in education. 

3032. Id. at 842. 

3033. Id. 
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was dismissed as unfit for the course of studies he was pursuing, rather 
than as punishment for any misdeed. 

Additionally, the institution’s characterization of its action can be 
significant to a court in evaluating the nature of a proceeding, and the 
institution may be bound by its own characterization, particularly when 
that characterization prejudices the institution. In Pflepsen v. University 
of Osteopathic Medicine,** for example, the University dismissed 
Richard Pflepsen from its program because of his poor attendance and 
clinical performance while on academic probation.*%> Although the 
University’s decision involved the issue of Pflepsen’s deportment and 
his attendant fitness to practice medicine, the University improvidently 
classified Pflepsen’s dismissal from its program as nonacademic.*6 
Thus, the University was faced with a stricter burden of defending its 
action on a disciplinary basis.*%°’ 


2. The Process Due 


a. Academic Proceedings 


When judges are asked to review the substance of a genuinely 
academic decision, ... they should show great respect for the 


[institution’s] judgment. Plainly, they may not override it unless 
it is such a substantial departure from accepted academic norms 
as to demonstrate that the person or committee responsible did 
not actually exercise professional judgement .3°°* 


As put more succinctly by the courts, students challenging adverse 
academic proceedings must prove that the institution’s conduct was 
‘‘arbitrary and capricious.’’ At least one court has further defined this 
standard to mean a decision ‘‘without any discernible rational basis.’’3°°° 

This is a heavy burden for a student to overcome, particularly since 
courts are reluctant to evaluate in detail the particular administrative 
procedures to be afforded students in such challenges.*%° In Megenity 





3034. 519 N.W.2d 390 (Iowa 1994). 

3035. Id. at 391. 

3036. Id. at 392. 

3037. Id. Ultimately, the University satisfied its burden under the stricter standard 
and the court dismissed Pflepsen’s suit. 

3038. Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 513 
(1985). 

3039. Bilut v. Northwestern Univ., 645 N.E.2d 536, 543 (Ill. App. Ct. 1994) (quoting 
Frederick v. Northwestern Univ. Dental Sch., 617 N.E.2d 382, 387 (Ill. App. Ct. 1993)), 
appeal denied, 649 N.E.2d 413 (Ill. 1995). 

3040. See Ewing, 474 U.S. at 230, 106 S. Ct. at 516 (Powell, J., concurring) (‘Judicial 
review of academic decisions, including those with respect to the admission or dismissal 
of students, is rarely appropriate, particularly where orderly administrative procedures 
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v. Stenger,* for example, Mark Megenity appealed a summary judg- 
ment in favor of the University of Louisville School of Law in his 
action appealing his dismissal from the School for academic reasons.>*? 
In evaluating Megenity’s procedural due process claim, the Court of 
Appeals for the Sixth Circuit, relying on the Supreme Court’s decision 
in Ewing, summarily determined, ‘‘[T]he [academic progress] review 
procedures satisfied by the law school fully satisfied whatever process 
was due to [Megenity].’’*** In evaluating Megenity’s substantive due 
process claim, the court merely stated that in no way had Megenity 
established ‘‘why or how the [Law School’s] action was arbitrary and 
capricious.’’°°** Thus, the court upheld the grant of summary judgment 
for the Law School.3*5 

Similarly, in Girsky v. Touro College, Jacob D. Fuchsberg Law Cen- 
ter,°°*° the New York Supreme Court, Appellate Division, dismissed 
Jeffrey Girsky’s action to review his dismissal from law school because 
of his deficient academic performance. The trial court had concluded 
that it could not conduct a meaningful review of Girsky’s claim, because 
no record had been made at his dismissal hearing. The trial court thus 
ordered the Law School to conduct another hearing regarding Girsky’s 
dismissal. The appellate court, however, agreed with the Law School 
that this order was in error. ‘‘It is well established that judicial review 
of the determinations of educational institutions as to the academic 


performance of their students is limited to the question whether the 
challenged determination was arbitrary and capricious, irrational, made 
in bad faith, unconstitutional, or contrary to statute.’’°*’ Thus, the 
court could not compel the Law School to hold another hearing in the 





are followed ....’’). 

See also Andriakos v. University of S. Ind., 19 F.3d 21, 1994 WL 83331 at *2 (7th 
Cir. 1994) (unpublished opinion) (‘‘[W]here a student has been ‘fully informed ... of 
the faculty’s dissatisfaction’ with his academic performance, and of ‘the danger this 
posed to timely graduation and continued enrollment,’ and where the faculty’s decision 
to dismiss the student ‘was careful and deliberate,’ the student has been accorded all 
the process to which he is entitled under the Fourteenth Amendment.’’) (quoting Horow- 
itz, 435 U.S. at 85, 98 S. Ct. at 952). 

3041. 27 F.3d 1120 (6th Cir. 1994). 

3042. Megenity was dismissed from the program after he failed to raise his cumulative 
grade-point average to 2.0 after one semester on academic probation. Id. at 1122. 

3043. Id. at 1124. 

3044. Id. at 1125. 

3045. See also Sage v. City Univ. of N.Y. Law Sch., 617 N.Y.S.2d 825, (App. Div. 
1994). The Sage court held that Cynthia Sage, a law student, did not have a legally 
cognizable cause of action against the CUNY Law School to compel the School to change 
her failing grade and to reinstate her as a student in the absence of any evidence that 
the School’s acts were ‘‘arbitrary, capricious, and an abuse of discretion. Id. at 826. 

3046. 621 N.Y.S.2d 85 (App. Div. 1994). 

3047. Id. at 86 (citing Matter of Susan M. v. New York Law Sch., 556 N.E.2d 1104 
(N.Y. 1990); Tedeschi v. Wagner College, 404 N.E.2d 1302 (N.Y. 1980); and James v. 
Board of Educ. of City of N.Y., 366 N.E.2d 1291 (N.Y. 1977)). 
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absence of evidence that the first hearing was conducted arbitrarily or 
capriciously. 

A similar result was obtained in Lucas, after the court characterized 
the reasons for John Lucas’ dismissal as academic.*** The Lucas court 
noted, ‘‘An academic dismissal calls for less stringent procedures than 
would be mandated for a disciplinary violation.’’*° “‘At a minimum, 
due process mandates that any procedural scheme provide an individual 
with notice and an opportunity to be heard.’’*° Since Lucas had 
received ‘‘adequate predeprivation notice’’ consisting of a clear notifi- 
cation of the reason for the hearing, and ‘‘an opportunity to be heard’’ 
at several levels within the College’s administration, he had the benefit 
of procedures sufficient to ‘‘minimize the risk of erroneous deprivation 
resulting from [his dismissal].’’°* 

However, courts will interfere with academic decisions made in bad 
faith, as demonstrated in Alcorn v. Vaksman.*° Fabian Vaksman had 
been dismissed from the history Ph.D. program at the University of 
Houston. The University contended that it had dismissed Vaksman 
because of his poor academic performance.*°* Vaksman, an emigre from 
the then-Soviet Union, contended that he was dismissed because of his 
anti-Soviet and anti-Marxist writing and lecturing, and because he 
continually challenged University policies. He alleged that he had been 
considered an ‘“‘irritant’’ to the members of the history department, and 
that this behavior, rather than his academic performance, was the reason 
for his expulsion. Vaksman alleged, among other things, that his dis- 
missal violated his right to due process under the federal constitution 
and his right to due course of law under the Texas constitution.°°* 
Because it determined that the federal constitution provides less pro- 
tection for due process rights than does the Texas constitution, the 
court considered only the violation of the federal constitutional guar- 
antees. If Vaksman could prove that the University’s conduct violated 
the federal constitution, he necessarily also would prove that the Uni- 
versity’s conduct violated the state constitution.°°* 





3048. See supra text accompanying notes 3030-3033. 

3049. Lucas, 648 A.2d at 842 (citing Horowitz, 435 U.S. at 86, 98 S. Ct. at 953). 

3050. Id. (citing Goss v. Lopez, 419 U.S. 565, 579, 95 S. Ct. 729, 738-39 (1975)). 

3051. Id. See also Hall v. Johnstone, 620 N.Y.S.2d 630 (App. Div.), amended, 621 
N.Y.S.2d 972 (App. Div. 1994). John Hall was a nursing student who was dismissed 
from the program after he fell asleep during a clinical assignment, and consequently, 
left a patient unattended. In reviewing Hall’s appeal of his dismissal, the court determined 
that the University’s appeal and hearing process provided Hall with ‘‘the minimal due 
process rights applicable to academic grade determinations.’’ Id. at 631. 

3052. 877 S.W.2d 390 (Tex. Ct. App. 1994) (en banc). 

3053. The University cited as reasons for Vaksman’s dismissal, among other things, 
his failure to make sufficient progress toward his degree, his classroom teaching per- 
formance, and his inability to conduct objective scholarly research. Id. at 394-95. 

3054. Id. at 396. Vaksman’s claim that the University’s actions violated his free speech 
rights is discussed in Section II.A.1.b., supra pages 387-388. 

3055. Id. 
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Citing Than, the court first noted that, when a student is dismissed 
from a state university, the requirements of procedural due process 
apply.** Thus, the next inquiry for the court was the nature of the 
process due to Vaksman. The court agreed with the University that, in 
the case of an academic dismissal, the court should grant great deference 
to the decisions of professional educators. However, the court then 
noted, ‘“This assumes, of course, that the academic decision was made 
in good faith.’’3°57 

The trial judge, sitting as finder of fact, determined that the University 
dismissed Vaksman solely because of ‘‘personal disagreements or griev- 
ances wholly apart from academic considerations.’’*°** Specifically, the 
judge believed that the reasons given by the University consisted only 
of ‘‘alleged, if not fabricated, academic insufficiencies,’’ and ‘‘matters 
of personality and speech’’ that were irrelevant to Vaksman’s scholar- 
ship.°® The trial judge concluded that Vaksman’s dismissal ‘‘was in 
and of itself outrageous and extreme,’’ and was “‘totally anathema to 
free academic environs.’’*°° The court thus ruled that Vaksman should 
be reinstated as a student in the doctoral program. 

The University appealed, contending that the trial court erred in 
interfering with its academic decision. The University believed that the 
trial court should have shown it the deferential treatment traditionally 
accorded to academic decisions. The Court of Appeals of Texas noted, 
however, that the trial court’s findings amounted to findings of bad 
faith, and reviewed those findings to see if they were supported by the 
evidence. If they were, the University would not be entitled to a 
deferential review of its actions.3°* 

The appellate court noted that three members of the University faculty 
had testified in Vaksman’s behalf at trial. All had indicated that 
Vaksman’s dismissal was improper.*°°? These professors stated that 
Vaksman was an effective classroom teacher, that some members of the 
history department espoused Marxist views that conflicted with 
Vaksman’s experiences and views, and that Vaksman’s dismissal was 
motivated by the fact that he challenged the academic dogma and 
posturings of the University’s history department.* Furthermore, 
Vaksman’s dissertation advisor noted that the faculty review committee 
did not consult with him before expelling Vaksman, that Vaksman’s 
academic progress and teaching skills were satisfactory, and that any 





3056. Id. 

3057. Id. at 397. See also Ikpeazu v. University of Neb., 775 F.2d 250, 253 (8th Cir. 
1985) (‘‘An actionable deprivation in an academic dismissal case is proved ... if the 
decision was motivated by bad faith or ill will unrelated to academic performance.’’). 

3058. Alcorn, 877 S.W.2d at 397. 

3059. 

3060. 

3061. Id. 

3062. Id. at 398-99. 

3063. Id. at 398. 
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appeals process available to Vaksman was ‘‘part of the bureaucracy”’ 
of the department, and thus, individuals appointed to the appeals 
committee would not evaluate Vaksman’s situation objectively.°°™ 
Vaksman himself testified that he never had been informed that his 
academic progress was unsatisfactory. During his three-year course of 
study, he had read the relevant literature, delivered papers at historical 
conventions across the nation, published a book that was assigned 
reading in one class at the University and that had been purchased by 
over one hundred university research libraries, and had been invited 
to speak to history, geography, English, and sociology classes at the 
University.*°°° The University offered no witnesses to dispute this tes- 
timony and relied only on its documentary evidence, which consisted 
primarily of letters from faculty members informing Vaksman of the 
reasons for his dismissal. 

In evaluating the University’s actions, the appellate court first noted, 
‘When litigants fail to testify without explanation, a trier of fact may 
infer that they did not testify because they knew their testimony would 
hurt them and would help the other side.’’*°* The court then noted 
that the trial judge could give the University’s documentation whatever 
evidentiary weight he deemed it deserved. Thus, the court concluded 
that the testimonial evidence presented at trial was sufficient to support 
a finding of bad faith. Consequently, the University did not benefit 
from the deference typically granted to academic decisions, and the 
court was free to delve into the nature of the dismissal and into the 
issue of whether the University’s actions violated Vaksman’s rights.°°°” 
The appellate court thus affirmed the trial court’s order that the Uni- 
versity reinstate Vaksman as a student in its doctoral program. 


b. Nonacademic Proceedings 


The level of process required in nonacademic or disciplinary pro- 
ceedings varies with the type of misconduct and the nature of the right 
at issue in the proceeding.*°* For example, almost no process is due 
to the student who falsifies academic credentials to facilitate his ad- 





3064. Id. at 399. 

3065. Id. at 399-400. 

3066. Id. at 400 (citing Carillo v. Texas, 566 S.W.2d 902, 912 (Tex. Crim. App. 1978); 
Winkle v. Texas, 506 S.W.2d 891, 897 (Tex. Crim. App. 1974); Texas Power & Light Co. 
v. Walker, 559 S.W.2d 403, 406 (Tex. Civ. App. 1977); and Lindsey v. Texas, 194 
S.W.2d 413, 417-18 (Tex. Civ. App. 1946)). 

3067. Id. at 400-01. The court then evaluated the reasons for Vaksman’s dismissal, 
and concluded that his dismissal largely was based on the fact that he exercised his free 
speech rights against the history department and the University. 

3068. ‘‘By its nature, due process comprehends a wide range of procedural protections 
tailored to myriad situations of state action affecting protected interests.’’ Lucas, 648 
A.2d at 842 (citing Cafeteria Workers v. McElroy, 367 U.S. 886, 895, 81 S. Ct. 1743, 
1748-49 (1961)). 
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mission to a particular institution. Similarly, a student who chooses 
to ignore the appeal procedures available within the institution cannot 
then complain to the court that the student’s due process rights were 
violated.*°”° On the other hand, when the charges that could result in 
a deprivation of an individual’s property or liberty interests in an 
education are more serious, such as allegations of sexual misconduct, 
the courts are more likely to determine that more formal procedures 
may be necessary. In fact, the courts may go so far as to outline the 
specific procedural requirements necessary to satisfy due process con- 
siderations.*°! Adoption of such heightened levels of procedural pro- 





3069. See Mitchell v. New York Medical College, 617 N.Y.S.2d 894 (App. Div. 1994), 
appeal denied, 648 N.E.2d 794 (N.Y. 1995). Gossett Mitchell was dismissed from the 
College’s program because he had falsified his academic credentials prior to his admission. 
The court ruled that Mitchell was not entitled to a formal hearing pursuant to the 
provisions of the College’s handbook, finding that the handbook applied only to miscon- 
duct committed by an individual while a student at the College, but Mitchell’s misconduct 
occurred prior to his admission. Id. at 895. 
3070. See Cohen v. Touro College, 619 N.Y.S.2d 37 (App. Div. 1994), leave to. appeal 
denied, 624 N.Y.S.2d 372 (N.Y. 1995). Bennett Cohen, a student in the College’s physical 
therapy program, challenged his dismissal from the program on due process grounds. 
The court first noted that Cohen had abandoned the program, as evidenced by his 
statement to the program’s coordinator of clinical education that ‘‘as far as I [(Cohen)] 
{am] concerned this clinical is over.’’ Furthermore, Cohen had not responded to the 
program director’s notice of dismissal. The court thus concluded that Cohen’s conduct 
‘‘made a hearing unnecessary to protect his right to due process.’’ Id. at 37 (citing 
Horowitz, 435 U.S. at 89, 98 S. Ct. at 954). 
3071. See A. v. C. College, 863 F. Supp. 156 (S.D.N.Y. 1994). In addition to sealing 
the records related to a sexual misconduct investigation, the District Court for the Southern 
District of New York listed six procedures that an institution should consider imple- 
menting in circumstances in which an investigation or adjudication is required, and in 
which potential sanctions might lead to permanent file or record entry and to suspension 
or dismissal. 
1. Use of an impartial decision maker chosen by the institution (who may be 
an employee of the institution who was not involved in investigating the matter); 
2. Provision of notice as to the substance of the allegations against a student, 
including a description of what the student is said to have done to the extent 
such information is available, together with an explanation of the disciplinary 
action which might be imposed; 
3. Affording to a person subject to possible discipline the opportunity to 
appear in person and to provide, reasonably in advance of appearance before 
the decision maker, any statements, documents, affidavits or other materials 
the student intends to offer in defense; 
4. Permitting a person subject to possible discipline to suggest persons who 
might be interviewed by the decision maker, and to suggest questions which 
might be put to these or other potential interviewees[;] 
5. Avoiding imposition of sanctions against anyone requested to answer ques- 
tions merely because a decision maker disbelieves the witness or finds incon- 
sistencies in statements, since such discipline may make it hazardous to give 
unpopular if truthful responses{;] 
6. Permitting a person subject to possible discipline the opportunity to accept 
discipline voluntarily or to request a ruling by a decision maker as discussed 
above, after having had a reasonable time to obtain any desired advice. 

Id. at 159. 
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tection might not obviate completely the need for judicial review of 
nonacademic or disciplinary proceedings, but ‘‘might be relevant to 
judicial willingness to accept institutional decisions.’’*°’? Between these 
ends exists an array of misconduct, and courts struggle with ensuring 
that the process provided is appropriate either to the importance of the 
right being deprived*°’? or to the level of misconduct. 

Two cases involving alleged cheating illustrate that the process due 
can vary with the potential sanctions against the alleged offenders. In 
Than, the Court of Appeals of Texas found the Medical School’s 
procedures insufficient to protect Allan Than’s due process rights, 
ordered UTMS-Houston both to award Than his diploma and to remove 
from Than’s record all documents indicating that he had been expelled 
from the School for cheating on a National Board of Medical Examiners 
exam in surgery.°°”* 

Because Than’s dismissal was for disciplinary, rather than for aca- 
demic, reasons, the court stated that the process due to Than should 
have consisted of ‘‘[nJotice of the charges, notice of the evidence to be 
used against [him], and a hearing ... .’’°°5 In evaluating whether 
UTMS-Houston met each of these requirements, the court noted, ‘“The 





3072. Id. 

3073. See Goss, 419 U.S. at 581, 95 S. Ct. at 740 (amount of process due differs 
depending on whether suspension was for more or less than ten days, because a 
suspension for longer than ten days amounts to an expulsion). 

See also Knapp v. Junior College Dist. of St. Louis County, 879 S.W.2d 588 (Mo. Ct. 
App. 1994), in which the court, commenting on the process due to a student terminated 
for speaking out against college policies, stated: 

[W]hile procedural due process is required in the context of college disciplinary 

proceedings, it is not identically defined as in the context of criminal proceed- 

ings. ... At criminal trial, liberty interests are at stake, and defendants may 

be fined and imprisoned for long periods of time. . . . Due process in college 

disciplinary proceedings, at which the most extreme penalty would be expulsion 

from school, the denial of a property interest, is not infringed by the absence 

of the same protections required in criminal trials. 
Id. at 592. The court found no due process violations in the fact that the plaintiff-student 
was not allowed to have witnesses testify under oath, was not allowed to cross-examine 
witnesses, was not allowed to have a public hearing, was not provided with copies of 
statements and documents prior to the hearing, and was not allowed to compel the 
testimony of the individual who investigated the charges against her. Id. at 592-93. The 
court concluded that it was sufficient that she was allowed to testify on her own behalf, 
had received notice of the charges against her prior to the hearing, was given the names 
of the witnesses who would testify against her at the hearing, and was represented by 
counsel. Id. at 593. 

Knapp, however, subsequently was overruled by the Missouri Supreme Court in 
Missouri ex rel. Yarber v. McHenry, 1995 WL 687682 (Mo. Nov. 21, 1995). The Yarber 
court indicated that any governmental taking of a property right—such as the right to an 
education—implicates the right to procedural due process. The Yarber court further noted 
that, as part of this due process requirement, Missouri law requires a hearing in 
conformance with ‘‘contested case’’ provisions of Missouri law. Id. at *3. 

3074. Than, 874 S.W.2d at 841. 

3075. Id. at 844 (citing Eiland v. Wolf, 764 S.W.2d 827, 833 (Tex. Ct. App. 1989)). 
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due process clause requires only fundamental fairness; it does not 
require that every dispute with a government agency be resolved as a 
lawsuit would be.’’°* The court then considered each of these three 
due process requirements in turn. 

The appellate court first addressed the adequacy of the notice of 
charges against Than. The court determined that the School had not 
followed its own rules in providing Than notice.*”’”? The School’s rules 
regarding cheating required that an examination proctor notify the 
student during the exam immediately upon suspicion of cheating. 
However, the UTMS-Houston proctors did not notify Than of the 
charges until eighteen days after the examination. Furthermore, the 
notice was not specific, because it stated only that ‘‘someone’’ had 
‘“‘turned [him] in or accused [him] of cheating.’’ Additionally, the 
School advised Than not to obtain an attorney for the hearing because 
the presence of an attorney could cause the hearing to ‘‘drag on for 
years.’’°°7 In a subsequent letter to Than, dated approximately six 
weeks after the alleged cheating incident and two weeks before the 
scheduled hearing, UTMS-Houston told Than that ‘‘at least two wit- 
nesses [would] testify that they saw [him] repeatedly looking at the test 
paper of another student ....’°° This aspect of the notice was 
deficient as well because it did not identify the witnesses so that Than 
could talk to them before the hearing. Furthermore, the timing of the 
notice also rendered it deficient because the delay in notification made 
it difficult for Than to investigate the case and to prepare his defense. 
The court noted that a critical issue was the seating position of various 
students, particularly the student from whom Than allegedly had copied 
his test answers. Because of the time delay, however, the other test- 
takers had forgotten seating details that to them may have been unim- 
portant, but that to Than were critical. Thus, these individuals would 
be unable to be helpful witnesses to Than.*° 

The court next addressed the notice of the evidence to be used against 
Than at the hearing. Six days before the hearing, UTMS-Houston 
provided Than with copies of the documents that might be used at the 
hearing. This was the first time that Than was told who his accusers 





3076. Id. (quoting University of Houston v. Sabeti, 676 S.W.2d 685, 689 (Tex. Ct. 
App. 1984)). 

3077. The court did acknowledge that an institution’s failure to follow its own rules 
and regulations did not constitute a per se violation of due process. Id. at 845 n.1 (citing 
Levitt v. University of Tex., 759 F.2d 1224, 1230 (5th Cir. 1985)). However, when those 
violations also in themselves violated due process, there exists a constitutional deprivation 
independent of the rules violations. Id. at 851. 

3078. Id. The court further observed that in one case, Esteban v. Central Mo. State 
College, 277 F. Supp. 649, 651-52 (W.D. Mo. 1967), aff’d, 415 F.2d 1077 (8th Cir. 1969), 
the federal district court held that due process requires that counsel be present to advise 
a student at a hearing. Than, 874 S.W.2d at 845 n.2. 

3079. Than, 874 S.W.2d at 845. 

3080. Id. at 845-46. 
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were, from whose paper he allegedly had copied, and what evidence 
would be used against him.*°*’ Moreover, it was undisputed that Than 
was not provided with notice of certain evidence that was to be 
presented against him—evidence on which the hearing officer relied 
heavily in making her determination. Specifically, the School failed to 
inform Than of a specific grade in a psychiatry course, statistical data 
comparing Than’s test paper against the test of the student from whom 
Than allegedly had copied, and an explanation of the statistical meth- 
odology used in that analysis.°°°? Thus, the court determined, ‘‘[T]he 
School’s notice to Than of the evidence to be used against him was 
constitutionally insufficient.’’3°® 

Finally, the court addressed the hearing itself. Citing the Supreme 
Court’s decision in Goldberg v. Kelly,*** the state appellate court noted 
that due process requires an opportunity to be heard, and that any 
hearing must be conducted in a meaningful manner, which requires 
that the hearing ‘‘be tailored to the capacities and circumstances of 
those who are to be heard.’’3°*5 The court found a significant defect in 
the hearing when Than was not allowed to accompany the hearing 
officer to view the classroom in which the alleged cheating incident 
had occurred. Because what Than could and could not see was crucial 
to a determination of whether he had cheated, the court concluded that 
Than should have been allowed to accompany the hearing officer so 
that he could present his view of what had occurred.*** Moreover, the 
portions of the hearing that were conducted in the classroom had not 
been recorded, so the record was not preserved properly for use at 
Than’s appeal.3°°7 

Additionally, the hearing record demonstrated that the hearing officer 
incorrectly had placed the burden of proof of innocence on Than. In 
fact, the School’s rules place the burden of proving the charges on the 
institutional representative.*°** Although this error, in itself, did not 
violate due process, it did ‘‘contribute[] to the overall denial of due 
process to Than, because it is not consistent with due process to place 


a burden on a student accused of cheating to prove that he did not 
cheat. ’’3°89 





3081. The court also noted that UTMS-Houston provided this information to Than on 
Friday, had scheduled him for clinical rotation from 6:00 a.m. until 6:00 p.m. on the 
following Monday, Tuesday, and Wednesday, and had scheduled the hearing for Thurs- 
day. Thus, Than had limited time to prepare his defense to the evidence UTMS-Houston 
intended to present. Id. at 847. 

3082. Id. 

3083. Id. at 848. 

3084. 397 U.S. 254, 90 S. Ct. 1011 (1970). 

3085. Than, 874 S.W.2d at 849 (quoting Goldberg, 397 U.S. at 268-69, 90 S. Ct. at 
1021). 

3086. Id. at 849-51. 

3087. Id. at 850, 852. 

3088. Id. at 851. 

3089. Id. at 851 n.10. 
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UTMS-Houston then contended that Than was afforded the oppor- 
tunity to appeal, during which he could have cured any defects in the 
prior hearing. The appellate court, however, disagreed. The University 
official who conducted the appeal reviewed a transcript of the ‘‘tainted’’ 
hearing, including the evidence for which Than had not received notice. 
Moreover, the hearing record was incomplete, because the hearing 
officer’s observations regarding her impressions in the classroom were 
missing from the transcript. The court then concluded that, even if an 
appeal could cure the procedural flaws in the actual hearing, no appeal 
could cure the procedural defects caused by the incomplete hearing 
record or the delay in notifying Than of the charges.*° 

Thus, the court determined that UTMS-Houston conducted a disci- 
plinary proceeding that was flawed in many respects. Consequently, 
the court affirmed the trial court’s grant of an injunction in Than’s 
favor, and ordered the School to award him his diploma. 

In contrast, in another cheating case, Daley v. University of Tennessee 
at Memphis,*°*? the court determined that minor deviations from Uni- 
versity procedures might not be sufficient to find a due process violation 
in an investigation into an allegation that Lisa Daley had cheated on 
five exams. The University held a hearing in July of 1991, approximately 
two months after the incidents. The parties were given forty-five days 
from the time the transcript of the hearing was made available to 
propose findings of fact and conclusions of law. However, the transcript 
of the hearings was not available until ten-and-a-half months after the 
hearing. Daley filed her proposals in May of 1992, and UT-Memphis, 
after being granted an extension, filed its proposals in June of 1992. 
The administrative law judge conducting the hearing issued his findings 
in October of 1992, concluding that Daley was not guilty of three counts 
of cheating, but was guilty of the remaining two counts. Consequently, 
the administrative law judge issued an order removing Daley’s credits 
in the two classes in which she was found to have cheated, and placed 
her on probation for one year.°°" 

Daley appealed the ruling, asserting that the administrative law judge 
violated state statute*°* by not issuing his findings within ninety days 
of the parties’ filings of the proposed findings of fact and conclusions 
of law.°5 Daley contended that she was unduly prejudiced by the 
delay because she could not retake the classes since the University had 
switched from the quarter system to the semester system for the 1990- 
1991 school year and also had rearranged its course offerings, which 





3090. Id. at 852. 

3091. Id. at 854. 

3092. 880 S.W.2d 693 (Tenn. Ct. App. 1994). 

3093. Id. at 694-95. 

3094. TENN. CopE ANN. § 4-5-314(g) (1991). 

3095. In fact, the initial order was filed nineteen days after the expiration of the 
ninety-day limit. Daley, 880 S.W.2d at 695. 
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resulted in the two courses at issue being combined with other sub- 
jects.°°°° The appellate court determined that, because Daley actually 
had graduated in June of 1993, she had not been prejudiced in her 
coursework by the delay. Furthermore, the University showed good 
cause for the administrative judge’s delay in issuing his order. The 
transcript of the hearing had not been filed until September of 1992, 
and the judge’s initial order was filed only twenty-six days later. Thus, 
failing to meet the ninety-day requirement by a mere nineteen days, 
given the fact that the transcript filing was delayed, did not rise to a 
level of a due process violation.*°” 

Daley also contended that the charges against her did not comply 
with the honor code. First, she alleged that the president of the honor 
council did not confer with the investigator to determine whether 
probable cause existed to issue the charges. However, the court read 
the honor code to require only that the honor council president and 
the investigator reach the same conclusion, with or without conferring. 
Second, Daley alleged that the notice of charges should have been 
signed by the honor council president, rather than by the honor coun- 
cil’s faculty advisor. The court noted that this was a mere technicality, 
however, especially since the honor council president concurred in the 
notice .3°% 

Finally, Daley alleged that the administrative law judge’s decision 
‘twas not supported by substantial and material evidence in the record”’ 
as required by state statute.°° The appellate court, however, disagreed 
with Daley. The court first defined ‘‘substantial and material evidence’’ 
as ‘‘such relevant evidence as a reasonable mind might accept to support 
a rational conclusion and such as to furnish a reasonable sound basis 
for the action under consideration.’’**° The court then pointed to 
specific findings of fact with respect to the two violations that supported 
the conclusions of the administrative law judge, and determined that 
these facts supported the requirements of the statute. 

The difference in treatment between Than and Daley can be explained 
in part by comparing the actions taken by the institutions in each case. 
In Than, UTMS-Houston had dismissed Than from the program because 
of his cheating. Since this action would deprive Than of the right to 
complete his education, the Medical School had to provide Than a 
high level of process. In contrast, in Daley, the sanction Daley faced 
consisted only of probation and the requirement that she repeat two 
courses. Since this action worked a substantially less significant dep- 
rivation on Daley, the University could provide a lower level of process. 





3096. Id. 

3097. Id. at 695. 

3098. Id. at 695-96. 

3099. TENN. CopDE ANN. § 4-5-322(h) (1991 & Supp. 1995). 


3100. Daley, 880 S.W.2d at 696 (quoting Southern Ry. Co. v. State Bd. of Equalization, 
682 S.W.2d 196, 199 (Tenn. 1984)). 
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A second explanation for the differing results also is the extent to 
which the institutions involved deviated from ideal processes. In Than, 
the University told Than that he did not need an attorney, delayed 
notifying him, and conducted a procedurally flawed hearing and appeal 
process. In Daley, in contrast, the University’s only alleged transgres- 
sion was the delay in filing the administrative law judge’s findings. 
Thus, the process was not nearly as flawed as the process in Than. 

Herbert v. Reinstein**™ also illustrates that the type of sanction as 
well as the type of misconduct involved both affect the amount of 
process due. Lincoln Herbert was suspended, without a hearing, from 
classes at Temple University after he had engaged in several incidents 
of violence. The District Court for the Eastern District of Pennsylvania 
first noted that the duration of the suspension affects the process due, 
because the standard differs depending on whether the suspension is 
for more or less than ten days.**°? A suspension of less than ten days 
requires only that the student ‘‘be provided with oral or written notice 
of the charges against him and, if he denies them, an explanation of 
the evidence the authorities have, and an opportunity to provide his 
side of the story.’’*° However, a suspension for longer than ten days 
‘tis deemed an expulsion and ‘may require more formal procedures’ 
than the notice and hearing requirement articulated in Goss.’ In 
such a case, the court ‘‘must balance the private interest affected by 
the official action; the risk of an erroneous deprivation of that interest; 
and the public interest weighed against the fiscal and administrative 
burden of any additional procedural requirements.’’2?% 

The court did not decide whether the suspension was for more or 
less than ten days, however. Instead, the court concluded that Herbert 
had received all the process he was due under either standard. Evalu- 
ating the case under the stricter standard, the court determined that 
Herbert had a significant interest in obtaining an education, but that 
any harm suffered by Herbert during his suspension was mitigated by 
the fact that he was allowed to take his final examinations at home. 
Additionally, any hearing to be conducted to evaluate Herbert’s fitness 
to return to class originally was scheduled to be completed prior to 
commencement of fall semester classes. It was Herbert’s own requests 
for continuances that delayed the final resolution and extended his 
suspension. Finally, the court balanced Herbert’s interest in his law 





3101. 63 U.S.L.W. 2286, 1994 WL 587095 (E.D. Pa. Oct. 21, 1994) (unreported 
opinion), aff’d in part and rev’d in part, 70 F.3d 1255 (3d Cir. 1995) (table). 

3102. 1994 WL 587095 at *3 (citing Goss, 419 U.S. at 581, 95 S. Ct. at 739). The 
confusion arose because Herbert was suspended from classes and banned from campus 
on May 5, 1994, after classes had ended for the semester but before final examinations 
had been completed, and he would not be able to return to campus, at the earliest, until 
the start of the fall semester. 

3103. Id. (citing Goss, 419 U.S. at 581, 95 S. Ct. at 739). 

3104. Id. at *4 (quoting Goss, 419 U.S. at 584, 95 S. Ct. at 741). 

3105. Id. (citing Mathews v. Eldridge, 424 U.S. 319, 334, 96 S. Ct. 893, 902 (1979)). 
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school education against Temple’s need to make the environment safe 
for its employees and students, and a ‘‘Herbert received the 
process due to him.’’?% 

Specifically, the court noted that prior notice and a hearing cannot 
be insisted upon in circumstances in which a student poses ‘‘a contin- 
uing danger to persons or property or an ongoing threat of disrupting 
the academic process ... .’’*°7 Such students may be removed from 
the institution immediately.** The court then determined that the Law 
School dean’s conclusion that ‘‘Herbert was a clear and present danger’ 
was not unreasonable and was supported by the evidence.*’ Moreover, 
at the formal hearing, Herbert was represented by two attorneys, both 
of whom actively participated in the hearing.*1*° Consequently, Tem- 
ple’s procedures satisfied ‘‘the process that was due’’ to Herbert, and 
the court entered judgment in favor of the University.**" 


3. Remedies 


After determining that a student’s due process rights have been 
violated, the court must determine the appropriate relief. Such relief 
may range anywhere from a new, procedurally correct hearing to an 
injunction prohibiting the institution from taking any action against the 
student based on the flawed proceedings. Generally, courts will not 
allow an action for monetary damages, because such an action could 
turn appeals from disciplinary procedures into full-blown civil suits. 


Such results ‘‘would have a chilling effect on proper management of 
the institution, and might lead to abuse of the judicial process.’’3*”” 
However, when the institution has acted in bad faith, monetary sanc- 
tions may be appropriate.*1"* 

In Than, the Court of Appeals of Texas discussed the relief that 
would be appropriate to remedy the harm caused by Than’s procedur- 





3106. 

3107. 

3108. 

3109. 

3110. 

3111. 

3112. A. v. C. College, 863 F. Supp. at 158 (ruling that the appropriate remedy for 
due process violations in disciplinary proceedings is an injunction or other equitable 
relief before irreparable injury occurs that otherwise might lead to damage claims). 

3113. See Alcorn, 877 S.W.2d at 405, 406, in which the court awarded Vaksman an 
injunction reinstating him to the program, as well as $10,000 from two professors who 
were involved in the proceeding, to compensate Vaksman for the emotional distress these 
individuals inflicted on Vaksman by their bad-faith conduct during the proceedings. 

But see Ben-Yonatan v. Concordia College Corp., 863 F. Supp. 983 (D. Minn. 1994), 
in which the court declined to grant a preliminary injunction in favor of the plaintiff, 
who was suspended for one year for harassing her former roommates. The court noted 
that the grant of the preliminary injunction was not appropriate when the plaintiff could 
not prove that her injury, if any, was not compensable by monetary damages in an 
amount equal to a loss of one year’s wages resulting from a one-year delay in completing 
her education. Id. at 986. 
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ally flawed expulsion. Than had sought a court order to compel UTMS- 
Houston to reinstate him.*1* The trial court initially entered a temporary 
injunction, which allowed Than to complete his medical education 
pending a decision on whether to issue a permanent injunction. Even- 
tually, the trial court issued a permanent injunction requiring UTMS- 
Houston to remove the failing grade Than had received on a surgery 
exam, to remove all evidence of the expulsion from Than’s record, to 
treat Than as a student in good standing when responding to requests 
for information from medical residency programs and potential em- 
ployers, and to issue Than a diploma and all documents necessary to 
his participation in a residency program.3"'5 

UTMS-Houston appealed the grant of the permanent injunction, first 
contending that there was ‘‘no evidence to support the conclusion that 
the procedural due process violations could not be cured, and thus at 
most, the remedy for procedural due process violations [would be] an 
order requiring [that] Than receive due process.’’*"** The court disa- 
greed, however, noting, ‘‘Due process requires that a hearing be pro- 
vided ‘at a meaningful time.’’’**” Nearly two years had elapsed between 
the alleged incident and the trial court’s conclusion of its proceedings 
by its grant of the permanent injunction. Thus, it was quite possible 
that witnesses no longer would be available to help Than prepare his 
defense. Consequently, the court believed that a fair hearing could not 
have been had at the time the trial court fashioned the remedy, and 
certainly, such a hearing could not be held one year later at the 
conclusion of the appeal.**"* 

UTMS-Houston also asserted that ordering the University to issue 
Than a degree exceeded the authority of the court. However, Than 
successfully had completed his coursework, and resolution of the cheat- 
ing issue was all that stood between Than and his degree. Since the 
University did not and could not resolve that issue consistent with due 
process, it was the University that abused its authority in not awarding 
Than a degree. Thus, the appellate court upheld the trial court’s grant 
of the permanent injunction in Than’s favor.*1” 


B. Breach of Contract Claims 


In evaluating students’ claims that university disciplinary proceedings 
breached a contract between the university and the student, the courts 
first must establish the basis for the underlying contract. Next, the 





3114. Than, 874 S.W.2d at 842. 

3115. Id. at 843. 

3116. Id. at 853. 

3117. Id. (citing Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 547, 105 S. Ct. 
1487, 1496 (1985) (quoting Armstrong v. Manzo, 380 U.S. 545, 552, 85 S. Ct. 1187, 
1191 (1965))). 

3118. Id. 

3119. Id. at 854. 
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court must determine whether the proceeding violated that contract. 
Finally, if the contract has been breached, the court must determine 
the appropriate remedy. 


1. The Underlying Contract 


For academic proceedings, courts may find a contract established by 
the course bulletin under which the student was admitted to the 
institution. If the student meets the requirements listed in the bulletin, 
the institution must award that student the degree earned.*!”° For 
disciplinary proceedings, the underlying contract may arise out of the 
institution’s disciplinary handbook or guidelines.*’*1 Other cases present 
issues of express or implied contracts to provide the instruction, training 
or certification that an individual student requires to complete a course 
of study.*’?? In general, 


[b]etween a student and a college there is a relationship that is 
contractual in nature. .. . The terms of the contract are contained 
in the brochures, course offering bulletins, and other official state- 
ments, policies and publications of the institution. If a student 
performs financially, academically, and behaviorally in accordance 
with the college rules and regulations, [the student] is entitled to 
the credits in the courses in which [the student] is enrolled.*1* 


2. Breach of the Contract 


Once the underlying contract has been identified, the court must 
determine whether the institution, by its conduct, has breached the 
contract. Such a determination can depend on whether the underlying 
dispute is academic or disciplinary, and on whether the terms of the 
contract are explicit. In academic disputes, the courts evaluate any 
alleged breach of contract against the same ‘‘arbitrary and capricious’ 
standard used in due process claims. In disciplinary disputes, the courts 
more closely review the specific language of the underlying contract to 
determine whether the university’s actions departed from the terms of 
the contract, and whether any such departure constituted a breach of 
contract. 

In Bilut v. Northwestern University,*'2* Marilyn Bilut alleged that 
Northwestern University breached its academic contract with her when 





3120. See, e.g., Alcorn, 877 S.W.2d at 403 (a school’s catalog constitutes a written 
contract between the educational institution and the student when the student entered 
the institution under the catalog’s terms). 

3121. Fellheimer v. Middlebury College, 869 F. Supp. 238, 242-43 (D. Vt. 1994). 

3122. Lekutis, 524 N.W.2d at 412. 

3123. Merrow v. Goldberg, 672 F. Supp. 766, 774 (D. Vt. 1987) (internal citations 
omitted). 


3124. 645 N.E.2d 536 (Ill. Ct. App. 1994), appeal denied, 649 N.E.2d 413 (Ill. 1995). 
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it did not award her a Ph.D. degree. Bilut began work on her dissertation 
in early 1984, but by late 1988, after several attempts, had failed to 
complete an acceptable prospectus for her dissertation.*!2> In February 
of 1989, Bilut requested an extension of the five-year period that 
students at Northwestern typically were given to complete a Ph.D. 
However, the faculty of her department voted not to give her an 
extension. Such extensions are granted only when a student is close to 
completing the required research and dissertation, and after nearly five 
years of work, Bilut had not completed even the first step toward 
finishing her dissertation.*’2* Thus, the faculty believed that it was 
unlikely that Bilut could complete, within a reasonable period of time, 
all of the work that was required for her dissertation.*’?” 

Bilut contended that the faculty arbitrarily and capriciously found 
unacceptable her several draft prospectuses.*’* The trial court agreed 
with Bilut, and found that the University’s conduct was motivated by 
bad faith, pointing to several specific instances in which Northwestern’s 
conduct was ‘‘unfair and arbitrary and capricious as a matter of law.’’*1” 
The trial court thus ordered the University to grant Bilut two additional 
years in which to complete her research.***° 

The appellate court disagreed with the trial court’s grant of relief, 
however, and reversed in favor of Northwestern. Specifically, the Ap- 
pellate Court of Illinois determined that Northwestern did not breach 
any contract with Bilut. As in the due process cases, the court showed 
its reluctance to interfere with the academic contract between the 
University and Bilut. The court first noted, ‘““The right of a student to 
attend a private college or university is subject to the condition that 
the student comply with its academic requirements. The faculty of a 
private college or university may formulate and enforce reasonable rules 
and regulations requiring students to adhere to its standards.’’***1 Grant- 
ing deference to the University’s review of Bilut’s academic perform- 





3125. 645 N.E.2d at 538-39. An ‘‘acceptable prospectus’ is a research plan for a 
dissertation. It must demonstrate that the student ‘‘has carefully thought through the 
research design and is capable of undertaking and completing the research.’’ Id. at 537. 

3126. Id. at 539. The court noted that Bilut also still had to perform her research, 
write her dissertation based on that research, and pass an oral examination. Id. at 537. 

3127. Id. at 539. 

3128. Id. 

3129. Id. at 540. The court noted that: Bilut was precluded from attending some of 
the meetings of her dissertation review committee; the committee members failed to 
communicate their displeasure with Bilut’s work in face-to-face meetings; her advisor 
continued to work with her even after indicating that he would rather not; and the 
University inadequately investigated charges that Bilut was sexually harassed by one of 
her professors and that Bilut’s research was ‘‘usurped’’ by another professor. The trial 
court did, however, point out that Northwestern did not treat Bilut any more or less 
favorably than its other doctoral students. Id. 

3130. Id. 

3131. Id. at 541 (citing Boehm v. University of Pa. Sch. of Veterinary Medicine, 573 
A.2d 575, 578 (Pa. Super. Ct. 1990)). 
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ance, the court noted that it was ill-equipped to substitute its judgment 
for the University’s, and that the trial court erroneously had concluded 
that the University had acted arbitrarily and capriciously.*1*? The court 
then stated that Bilut ‘‘failed to prove that she had a certain and clearly 
ascertainable right to an additional two years to complete her educa- 
tion.’’*'33 Thus, the University had a right to set standards for partici- 
pation in its programs, Bilut had not met those standards, and further, 
she failed to prove that she ever could satisfy those standards.*1™ 
Consequently, the court found no breach of contract, and thus, refused 
to award Bilut any relief. 

Similarly, in Lekutis, Craig Lekutis alleged that the University of 
Osteopathic Medicine and Health Sciences had breached ‘‘an express 
and implied contract to provide [him with] the instruction and clinical 
training necessary to complete his osteopathic medicine studies.’’? 
The University had refused to assign Lekutis to additional clinical 
rotations after he had performed poorly in three prior clinical rotations. 
The University’s faculty had indicated that, although he was gifted 
academically, Lekutis’ behavior and social skills caused his poor per- 
formance. The faculty recommended that Lekutis withdraw from the 
program and take a medical leave or face dismissal. When Lekutis 
refused to withdraw, the University dismissed him.*1** 

The trial court first characterized Lekutis’ dismissal as academic.*1*’ 
The court then determined that the faculty had ‘‘fostered an atmosphere 
of prejudice against Lekutis’’ by communicating among themselves 
about his aberrant behavior.*** The court concluded that the faculty 
had not ‘‘exercise[d] the level of professional judgment demanded [in] 
such situations.’’31°° Consequently, the trial court ordered the University 
to reinstate Lekutis and offer him the opportunity to complete his 
clinical rotation.31*° 

The University appealed, contending that, although the trial court 
had characterized Lekutis’ dismissal as academic, the court had ‘‘failed 
to apply the deferential standard customarily accorded such deci- 
sions.’’**1 For his part, Lekutis challenged the trial court’s characteri- 
zation of his dismissal as academic, suggesting that the University’s 
reliance on his academic failure was pretextual, and thus, that the 
‘standards applicable to the trial of ordinary contract disputes should 





3132. Id. at 542-43. 

3133. Id. at 541. 

3134. Id. 

3135. Lekutis, 524 N.W.2d at 412. 

3136. Id. 

3137. See supra text accompanying notes 3025-3029. 

3138. Lekutis, 524 N.W.2d at 413. 

3139. Id. at 412. 

3140. Id. The court did acknowledge, however, that Lekutis’ mental instability ulti- 
mately might prevent him from performing in the clinical setting. 

3141. Id. at 413. 
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apply.’’***2 The appellate court agreed with the University. The court 
determined that the trial court properly had characterized Lekutis’ 
dismissal as academic, but then concluded that the trial court erred in 
the standard of review it applied to Lekutis’ claim. The trial court 
required Lekutis to prove ‘“‘by a preponderance of the evidence [that 
the University’s] administration failed to exercise professional judgment 
in [Lekutis’] dismissal.’’*'** The Supreme Court of Iowa noted, however, 
that the trial court erred by abbreviating the appropriate standard of 
review. In reality, the standard requires that a judge defer to the 
faculty’s professional judgment ‘‘unless it is such a substantial depar- 
ture from accepted academic norms as to demonstrate that the person 
or committee responsible did not actually exercise professional judg- 
ment.’’3144 

The state supreme court then evaluated the sufficiency of Lekutis’ 
evidence against the correct standard. First, the court found erroneous 
the trial court’s characterization of the inter-faculty communications 
regarding Lekutis as a “‘rumor mill,’’ and instead, characterized the 
communications as revealing genuine concern over Lekutis’ welfare 
and professional future.**** Second, the court concluded that the trial 
court had erred when it placed great weight on the fact that the 
University did not follow precisely the student handbook policies 
relevant to clinical placements and faculty evaluations—the heart of 
Lekutis’ breach of contract claim. Specifically, Lekutis charged that he 
was not given the clinical placements he desired.**** The state supreme 
court, however, noted that the handbook ‘‘reserves [the] decision on 
[the] ‘location and sequence of all [clinical] rotations’ to the academic 
administration.’’**” Thus, the language of the ‘‘contract’’ was flexible 
enough to allow the University to control Lekutis’ clinical rotations as 
it did. 

Lekutis also claimed that the University failed to follow the hand- 
book’s policy concerning evaluations of Lekutis’ performance. However, 
the state supreme court ‘‘seriously doubt[ed] whether more thorough 
or more timely documentation of Lekutis’ deficiencies would have 
altered the course of events.’’*** The court noted that the University’s 
communications to Lekutis regarding his performance could have been 
more prompt and precise. However, the University presented sufficient 





3142. Id. 

3143. Id. 

3144. Id. (quoting Ewing, 474 U.S. at 225, 106 S. Ct. at 513). 

3145. Id. The court noted that the written correspondence between Lekutis and the 
dean of academic affairs included congratulations to Lekutis on his academic successes 
as well as offers of assistance with any future problems. 

3146. The University had refused his request to assign him to a clinical rotation in 
Ohio, preferring instead to keep him in Iowa, where faculty could monitor his mental 
stability more closely. Id. at 411-12. 

3147. Id. at 414. 

3148. Id. 
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evidence that the faculty’s evaluations of Lekutis, although not precisely 
in line with the handbook’s requirements, constituted a deliberate and 
considered review of Lekutis’ performance over the course of many 
weeks. Lekutis could offer no evidence that the University’s actions 
were arbitrary and capricious. Thus, although the University did not 
follow the precise terms of its contract with Lekutis, the effects of its 
actions achieved the aim of the handbook policies.*‘*° Consequently, 
the state supreme court reversed the trial court’s decision for Lekutis, 
and dismissed his complaint. 

Fellheimer v. Middlebury College***° illustrates a breach of contract 
claim in the disciplinary context. Ethan Fellheimer brought a breach 
of contract action against Middlebury College, claiming that, in sub- 
jecting him to a disciplinary investigation for an alleged rape, the 
College breached its contract with him because it failed to provide him 
with ‘‘procedural protections equivalent to those required under the 
Federal and State Constitutions,’’ as mandated by the ‘‘Middlebury 
College Handbook’’ (Handbook).***! Specifically, Fellheimer contended 
that the College did not conduct its proceedings ‘‘in a fair, objective 
and impartial manner and breached its [contractual] obligation [to him] 
by engaging in arbitrary, capricious and fundamentally unfair con- 
duct.’’3182 

The College initially had informed Fellheimer that he was being 
charged with the rape of another student, but later told him that he 
was being charged with ‘‘disrespect of persons,’’ which, apparently, 
constituted a lesser-included offense to the rape charge. Fellheimer 
contended, first, that the latter charge was too vague to satisfy the 
requirements in the Handbook that a statement of charges ‘‘shall state 
the nature of the charges with sufficient particularity to permit the 
accused party to prepare to meet the charges.’’*** Fellheimer also 
asserted that the notice of the additional charge was flawed because he 
never was informed that two charges actually were pending against 
him, and that, even if he was cleared of the rape charge, he still might 
be found to have violated the ‘‘disrespect’’ charge. He contended that 
this failure prejudiced his ability to defend himself.*1+ 

The College contended, first, that the Handbook did not create a 
contractual obligation, and second that, even if it did, the College did 
not breach its commitments. The District Court for the District of 
Vermont disagreed, in part, with the College’s first assertion. The court 
noted that the relationship between the College and the student is 
contractual in nature, that the terms of this relationship are spelled out 





pola: 

. 869 F. Supp. 238 (D. Vt. 1994). 

. Id. at 243. 

. Id. at 242. 

. Id. at 245 (quoting Handbook at 49). 
. Id. at 245-46. 
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in various of the institution’s publications, and that a student may have 
a cause of action against an institution whose conduct deviates from 
its established procedures.*15> However, the court also acknowledged 
that, because of the uniqueness of the student-college relationship, the 
‘‘wholesale application of commercial contract principles’’ may not be 
appropriate in the academic context.*** Nevertheless, the court con- 
cluded that, as a general proposition, ‘‘[the] College is . . . contractually 
bound to provide students with the procedural safeguards that it has 
promised.’’3157 

The court then evaluated the terms of that contract as spelled out in 
the Handbook. The court rejected outright Fellheimer’s contention that 
the Handbook promised procedural safeguards consistent with consti- 
tutional mandates. The Handbook itself stated merely that ‘‘due process, 
insofar as the procedures of the College permit, will be afforded the 
party charged.’’*5* The Handbook also stated that the College lacked 
the full judicial authority to afford constitutional due process because, 
for example, the College had no authority to compel witnesses to testify 
or to place them under oath. The College merely promised procedures 
‘“‘designed ... to assure fundamental fairness, and to protect students 
from arbitrary or capricious disciplinary action.’’** Thus, the court 
determined that the contract provided the College with ‘‘considerable 
flexibility with respect to the specific procedures that will be used in 
[a] student disciplinary proceeding.’’**© In fact, the College had obli- 
gated itself only to ‘‘assure fundamental fairness.’’?** 

The court then evaluated Fellheimer’s claims against this ‘‘funda- 
mental fairness’ standard. The court first noted that, although the term 
‘‘disrespect of persons’ might be vague in the abstract, when evaluated 
against the provisions of the Handbook—that is, the provisions of the 
contract—its meaning becomes clearer. The Handbook contained a 
definition of ‘‘respect of persons,’’ and the term ‘‘respect’’ permeated 
the Handbook in a variety of contexts. The court then concluded that, 
within the context of the contract, the term ‘‘disrespect of persons”’ 
was sufficiently specific.** 

With regard to Fellheimer’s claim that the College’s correspondence 
with him was inadequate to provide him with notice that he had to 
defend both the charge of rape and the charge of ‘‘disrespect of per- 
sons,”’ the court found the College’s conduct to be ‘‘troubling.’’*"® The 
court found the correspondence from the College to be confusing, and 





. at 242-43. 
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. (quoting Handbook at 50). 
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consequently, believed that Fellheimer was not given adequate notice 
that two charges were pending against him.*** The court noted, ‘‘[T]he 
contractual obligations of the College are not onerous, [but] the College’s 
lack of notice [that Fellheimer faced two separate charges] violated its 
obligation to Fellheimer.’’*** Specifically, the court noted that the 
College had failed to ‘‘state the nature of the charges with sufficient 
particularity to permit the accused party to meet the charges’’ as it had 
promised, in its Handbook, to do.*® The College’s failure made it 
‘‘impossible for [Fellheimer] to defend against [the charge of ‘‘disrespect 
of persons’’].’’3167 

Consequently, the court granted Fellheimer summary judgment on 
his breach of contract claim, and ordered the College to expunge his 
record. However, because the lack of adequate notice constituted the 
only violation of the contract, the court concluded that the College 
could conduct another hearing after appropriate notice had been given.*1 
Thus, although the College had breached its contract with Fellheimer, 
the court characterized the breach as somewhat minor and curable. 


3. Remedies 


When a student successfully proves a breach of contract, the court 
must determine the appropriate remedy. Such remedies may range from 
a refund for tuition paid to injunctive relief. As in the due process 


cases, the type of relief to be granted varies with the academic or 
nonacademic nature of the proceeding. In academic cases, courts are 
reluctant to grant injunctions to force a continuing relationship between 
the institution and the student because such relief would require con- 
tinuing court involvement in the academic process.**® On the other 
hand, injunctive relief may be appropriate in the disciplinary context, 
because of the potential for inflicting irreparable harm on the student’s 
reputation—harm that cannot be compensated by the mere payment of 
damages. 

Bilut demonstrates that in contract claims related to academic pro- 
ceedings, equitable relief may not be appropriate. In Bilut, the Appellate 
Court of Illinois determined that Bilut had not demonstrated that North- 
western University had breached its contract with her, and thus con- 
cluded that she was not entitled to relief. Nevertheless, the appellate 
court evaluated the appropriateness of the trial court’s grant of an 





3164. Id. at 246. 

3165. Id. at 247. 

3166. Id. at 246. 

3167. Id. at 247. 

3168. ; 

3169. Note, however, that in a breach of contract suit for monetary damages against a 
state institution, state statute might require that the state consent to be sued. In the 


absence of such consent, injunctive or other equitable relief becomes the only appropriate 
remedy. See Alcorn, 877 S.W.2d at 404. 
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injunction ordering the University to give Bilut two years to complete 
her degree.*17° 

In evaluating the requirements for an injunction, the appellate court 
first determined that Bilut had not demonstrated that she had a right 
to relief.*’”! More significantly, she also could not prove that her legal 
remedies were inadequate, nor that irreparable harm would result in 
the absence of an injunction allowing her to complete her studies. 
Specifically, she did not prove that monetary damages could not com- 
pensate her for her ‘‘wrongful expulsion,’’ as allowed under Illinois 
law.3?”? Furthermore, the injunction as a remedy in this case was seen 
by the court as particularly unworkable, because enforcement of the 
injunction would require the court to supervise the academic relation- 
ship between Bilut and the University. The court maintained that it 
was “‘ill equipped’’ to evaluate this type of relationship.*’”* Thus, in 
Bilut’s case, had she demonstrated a claim for relief, the court indicated 
that monetary damages would have been adequate compensation. 

In Fellheimer, on the other hand, the court did grant injunctive relief, 
ordering Middlebury College to remove from Fellheimer’s file all in- 
formation relating to his being found guilty of the ‘‘disrespect of 
persons’’ charge.**”* Such an injunction obviously would not require 
the continuing involvement of the court in the student-college relation- 
ship, and would ensure that Fellheimer’s reputation would not be 
damaged irreparably as a result of the faulty disciplinary proceeding. 
The court declined to address the issue of monetary damages, however, 
pending the College’s decision regarding whether to conduct a second, 
procedurally correct hearing.*’”> The court’s language indicated that if 
Fellheimer was tried again but was acquitted, the College might owe 
him monetary damages for the damage to his reputation resulting from 
the conviction in the first proceeding. On the other hand, if Fellheimer 
was convicted in a second proceeding, the court probably would not 
award him damages as a result of the first, flawed proceeding. 


C. Other Types of Claims 


In Ivan v. Kent State University,?*”® Brynda Ivan challenged her ‘‘In 
Process’’ (IP) grade in a clinical course at Kent State University.*’”’ 
Ivan believed that the IP grade resulted in her loss of employment as 





3170. Bilut, 645 N.E.2d at 541. 

3171. Id. 

3172. Id. at 541-42. 

3173. Id. at 542. 

3174. Fellheimer, 869 F. Supp. at 247. 

3175. Id. 

3176. 863 F. Supp. 581 (N.D. Ohio 1994). 

3177. Id. at 584. An ‘In Process’’ grade is not a failure, but indicates that the student’s 
coursework is not complete. Kent State indicated that the grade would be changed if 
Ivan’s clinical practice improved. Id. 
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a graduate assistant at Kent State. She charged that she had received 
the grade because of her gender and because she was pregnant during 
the course of the clinical program,*'”* and that this violated both Title 
VII and Title [X.3179 

In evaluating Ivan’s Title VII claim, the District Court for the Northern 
District of Ohio first noted that Ivan and Kent State had an employee- 
employer relationship by virtue of the ‘‘economic reality’’ of the rela- 
tionship between Ivan and Kent State.*1*° However, the court determined 
that it should grant Kent State summary judgment on this claim, because 
Ivan did not make out her prima facie case for discrimination under 
Title VII. Specifically, Ivan did not prove that Kent State had acted 
with discriminatory intent in terminating her employment. In fact, she 
offered no proof that her termination from the program was for any 
reason other than her marginal academic performance, as evidenced 
by, among other things, her IP grade in her clinical work.*"** 

In evaluating Ivan’s Title IX claim, the court noted that Ivan had 
made out a prima facie case of education discrimination. She had 
offered evidence that a faculty member told her that he was concerned 
that Ivan ‘‘would do a ‘half-assed job’ with her [counseling] clients 
because of her childcare responsibilities.’’**? This, along with the fact 
that the same faculty member limited her caseload because of this 
concern—and thus, inhibited Ivan’s ability to expunge the IP grade— 
amounted to a prima facie case of education discrimination. Ivan’s 
claim ultimately failed, however, because Kent State offered legitimate, 
nondiscriminatory reasons for the IP grade. Specifically, the University 
noted that Ivan was not qualified academically to serve her counseling 
clients. Because Ivan could not prove this assertion to be pretextual, 
the court ruled that she had not made out a claim under Title IX.*** 

As in due process and breach of contract claims, the Ivan court 
appeared reluctant to question the motives of the University in giving 
Ivan the IP grade. The court did not inquire into the University’s 
justifications for acting as it did, instead relying only on the professor’s 
evaluations of Ivan’s work. Thus, even in the civil rights context, courts 
appear unwilling to interfere in academically motivated decisions. 





3178. Her pregnancy caused her to miss one semester of her clinical rotation. When 
she returned, the University refused to assign her to a full-time clinical rotation, and 
faculty members expressed concern that her childcare responsibilities would affect her 
ability to perform satisfactorily, especially given her past unsatisfactory performance. The 
University instead assigned Ivan a limited number of cases, so that faculty could monitor 
her progress more closely. Id. at 583. 

3179. Id. 


3180. As a graduate assistant, Ivan earned a monthly stipend between $588.90 and 
$838.90, and thus, was in a position to be economically disadvantaged by the University. 
Id. at 585-86. 

3181. Id. at 586. 

3182. Id. at 583. 

3183. Id. at 586-87. 
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XI. DISCRIMINATION AGAINST STUDENTS 


A. Race, Color, and National Origin 


The 1994 cases discussing discrimination against students based on 
race, color, and national origin involve two distinct forms of discrim- 
ination. One type of case concerns institutions and systems of higher 
education that today still are litigating issues that stem from prior de 
jure segregation of a state’s educational system. The other type of case 
concerns discrimination against individual students because of race, 
color or national origin. The segregation cases are complex, and often 
require an analysis of the historical context surrounding the develop- 
ment of a state’s educational system. The student discrimination cases 
are much simpler, and can be analogized somewhat to cases of race- 
based employment discrimination. 


1. Segregated Educational Systems 


The cases concerning segregated educational systems generally involve 
two issues: (1) whether a higher education system still is segregated 
despite the often court-ordered dismantling of a prior system of de jure 
segregation; and (2) whether a state’s affirmative effort to remedy the 
present effects of past discrimination by favoring in some way members 
of a minority group over white students is constitutional. Both types of 
cases involve an examination of the past segregative practices, and an 
analysis of whether those practices, although now discontinued, continue 
to limit educational opportunities for members of minority groups. One 
thing that the cases make clear is that analyzing discrimination in edu- 
cation differs from analyzing discrimination in other contexts, such as 
employment, because ‘‘[a]pplicants [to colleges and universities] do not 
arrive at the admissions office ... in a vacuum.’ ‘‘[T]herefore, the 
residual effects of past discrimination in a particular component of a 
state’s educational system must be analyzed in the context of the state’s 
educational system as a whole. The state’s institutions of higher education 
are inextricably linked to the primary and secondary schools in the 
system. ’’3185 

In Knight v. Alabama,*"* private citizens of the state of Alabama brought 
suit against the state, alleging that the state and its public institutions of 
higher education had not fulfilled their obligations to remedy the vestiges 
of the past de jure segregation that still remained in the state’s higher 
education system.***” Specifically, the plaintiffs charged that the state’s 
historically white institutions (HWIs), the University of Alabama (UA) 





. Geier v. Alexander, 801 F.2d 799, 809 (6th Cir. 1986). 
. Hopwood v. Texas, 861 F. Supp. 551, 571 (W.D. Tex. 1994). 


. 14 F.3d 1534 (11th Cir. 1994), remanded, 900 F. Supp. 272 (N.D. Ala. 1995). 
. 14 F.3d at 1538. 
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and Auburn University (AU), received a more favorable allocation of 
resources and programs than did the state’s historically black institutions 
(HBIs), Alabama State University (ASU) and Alabama A&M University 
(A&M). The plaintiffs also charged that, in a wide range of areas, the 
state ‘‘maintained structures, policies, and practices that are vestiges of 
the prior de jure segregated regime and that continue to promote segre- 
gation in the state university system.’’*1** 

The Court of Appeals for the Eleventh Circuit began its opinion by 
recounting the historical segregation in Alabama that led to its current 
educational system, in which AU and UA, the state’s two premier research 
universities, remained largely white, while ASU and A&M continued to 
enroll a disproportionately high number of black students. Until Recon- 
struction, all education of enslaved blacks was criminalized in Alabama. 
Following Reconstruction, the state had created a separate and ‘‘vastly 
inferior’ education system for blacks, which did not even offer college- 
level courses until 1938, after a Supreme Court decision declared uncon- 
stitutional a similar system in Missouri.** Blacks were not allowed to 
enroll in AU or UA until the 1960s. Nevertheless, over the last thirty 
years, a disproportionately high number of blacks continued to attend the 
HBIs, which also have attracted relatively few white students.**° 

This action originally was instituted by the United States in 1983, 
exercising its statutory authority to bring suit to enforce Title VI of the 
Civil Rights Act of 1964.*% A class of private plaintiffs who previously 
had filed a similar suit was permitted to intervene.** The defendants 
included the state of Alabama and most of the state’s four-year public 
colleges and universities, including AU, UA, ASU, and A&M.**** After a 
six-month bench trial in 1990 and 1991,3 the District Court for the 
Northern District of Alabama found the state liable for maintaining a 
segregated educational system and ordered the defendants to take remedial 
measures, which included requiring the defendants to institute modifi- 
cations to policies and practices regarding state funding, employment, 
facilities, admissions policies, and program duplication in order to remove 
barriers and increase black student access to HWIs as well as to encourage 
white students to attend HBls.***° With regard to the state’s allocation of 
funding for land grant programs, the institutional missions assigned to 





3188. Id. at 1539. 

3189. See Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 59 S. Ct. 232 (1938). 

3190. Knight, 14 F.3d at 1538-39. 

3191. Id. at 1539 (citing 42 U.S.C. §§ 2000d to 2000d-7 (1988)). 

3192. Id. The ‘class, represented by John Knight, was composed both of the black 
citizens of Alabama generally, and of the students, faculty, staff, and administrators of 
ASU and A&M. 

3193. Id. 

3194. For a discussion of the complicated procedural history that delayed the trial for 
seven years, see the district court’s opinion in Knight v. Alabama, 787 F. Supp. 1030, 
1047-51 (N.D. Ala. 1991). 

3195. Knight, 14 F.3d at 1539 (citing 787 F. Supp. at 1377-82). 
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the HBIs, the campus environments at HWIs, and the curricula at HWIs, 
the district court found no remaining vestiges of past segregation and 
declined to order relief. The plaintiffs appealed this aspect of the district 
court’s decision.*** 

On appeal, the Eleventh Circuit affirmed in part, reversed in part, and 
vacated and remanded in part the district court’s opinion in light of the 
Supreme Court’s 1992 decision in United States v. Fordice,**” decided 
six months after the district court entered its opinion in Knight.*** In 
Fordice, the Supreme Court had reviewed a similarly segregated system 
of higher education in the state of Mississippi, and for the first time, 
‘“‘addressed the scope and nature of the duty, borne by states that in the 
past administered de jure racially segregated systems of public higher 
education, to dismantle their prior dual systems.’’*°° The Fordice Court 
“rejected the contention that simple ‘aboli[tion of] the legal requirement 
that whites and blacks be educated separately and . . . establish{ment of] 
racially neutral policies not animated by a discriminatory purpose,’ are 
sufficient to discharge a state’s duty to dismantle ‘root and branch’ its 
prior dual system.’’2°° The Fordice Court established a three-step analysis 
to determine whether a state fully has met its obligation to remedy the 
present effects of its prior de jure segregation. First, the plaintiffs must 
prove that a current policy is traceable to past segregation.** If the 
plaintiffs meet this burden, the burden of proof then shifts to the defen- 
dants to prove one of two things: ‘‘either (1) that the policy, in combi- 
nation with other policies, has no current segregative effects[;] or (2) that 
none of the full range of less segregative alternative remedies are practi- 
cable and educationally sound ... .’’3°? The Eleventh Circuit then ad- 
dressed the four issues on appeal under this standard. 

The appellate court first addressed the educational missions assigned 
to the HBIs. The HWIs offer far more academic programs and advanced 
degrees than do the HBIs.2* As required by the first part of Fordice, the 
plaintiffs contended that this current disparity resulted from the prior de 
jure segregated system because it was traceable to policies established in 
the 1960s, which assigned A&M and ASU the most restrictive of the 
mission categories for four-year public universities—that of ‘‘master’s level 





3196. Id. Two of the defendants, ASU and A&M, cross-appealed on the issue of the 
scope of relief ordered by the district court. The appellate court found that the institutions 
did not have standing to appeal, however, and declined to consider the issues the 
institutions raised. Id. at 1554-56. 

3197. 112 S. Ct. 2727 (1992). See also Dutile, 1992 in Review, supra note 226, at 203- 
06. 

3198. Knight, 14 F.3d at 1556-57. 

3199. Id. at 1540. 

3200. Id. (quoting Fordice, 112 S. Ct. at 2736, 2737) (substitutions in Knight; internal 
citations omitted). 

3201. Id. at 1540-41. 

3202. Id. at 1542. 

3203. Id. In fact, it was not until 1986 that Alabama first approved three doctoral 
programs at A&M. Id. 
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state university.’ The defendants did not dispute that the current 
limited missions of the HBIs were traceable to the prior de jure segrega- 
tion. However, under the second part of the Fordice analysis, the defen- 
dants contended, first, that these policies have no current segregative 
effects, and also, that the HBIs’ limited missions are educationally justified 
and cannot be practicably eliminated without full duplication of ‘‘the 
panoply of high-demand and high-prestige programs that the University 
of Alabama and Auburn University currently enjoy.’’*° The appellate 
court noted that the district court also had concluded that the current 
policies were traceable to past de jure segregation, but also noted that 
the district court had not addressed the second part of Fordice—that is, 
whether the HBIs’ current mission assignments have continuing segre- 
gative effects on student choice.*?° The appellate court thus vacated and 
remanded the district court’s decision on this issue, and instructed the 
district court to determine, first, ‘‘whether the limited missions, alone or 
in combination with other policies, continue to have segregative effects 
on student choice,’’ and if so, whether ‘‘there are practicable and edu- 
cationally sound policies that would reduce or dismantle the segregative 
effects.’’:2°”7 The appellate court then noted that the defendants bore the 
burden of proof on this issue.3?% 

The appellate court next addressed the allocation of federal and state 
land grant aid. Under the current system, Auburn administers the distri- 
bution of state and federal land grant funding for the state’s two land 
grant institutions—itself and A&M—and A&M receives a disproportion- 
ately smaller share of that aid than Auburn receives.*? The plaintiffs, 
addressing the first part of Fordice, contended that this disproportionate 
allocation also was a vestige of the prior de jure segregated system, and 
that it continues to have segregative effects because it affects student 
enrollment choices. The plaintiffs contended that the system permits 
Auburn to maintain a much larger faculty and far broader curriculum 
than it would be able to if the land grant aid were distributed more 
equally, and affords Auburn students the opportunity to participate in 
ongoing research, while A&M’s financially disadvantaged programs have 
a difficult time attracting white students, ‘‘thereby exacerbating segrega- 
tion.’’??1° The defendants countered that the plaintiffs did not meet their 
burden under the first part of Fordice, however, because the allocation 
of funds to Auburn is not a vestige of de jure segregation. The defendants 





3204. Id. at 1542-43. In contrast, AU and UA were assigned the highest level of 
mission—that of ‘‘comprehensive doctoral university.’’ Id. at 1543 (citing 787 F. Supp. 
at 1309-10). 

3205. Id. at 1544. 

3206. Id. at 1544-46. 

3207. Id. at 1546. 

3208. Id. 

3209. Id. at 1546-47. Auburn annually receives approximately $45 million in such aid, 
and A&M annually receives only about $1.4 million. Id. at 1547. 

3210. Id. at 1548. 
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contended that, even though the original decision to allocate land grant 
funds to Auburn was made for discriminatory reasons, the survival today 
of that system is not traceable to discrimination because the funds likely 
would have been allocated to Auburn anyway, as the state’s premier land 
grant institution.*?": The district court agreed with the defendants, finding 
that, in forty-eight of the other forty-nine states, all federal land grant aid 
is administered by a single university, and further, that Auburn was the 
likely choice to administer the funds when federal land grant aid first 
became available in the early twentieth century, because, at that time, 
A&M’s programs were ‘‘vastly inferior’’ to Auburn’s.*2*2 The Eleventh 
Circuit disagreed, however, and reversed the district court’s decision on 
this issue, finding that Auburn’s status as the superior land grant insti- 
tution in the early twentieth century, and thus, the state’s decision to 
allow Auburn to administer the land grant funds, was traceable directly 
to segregative policies that initially set up A&M as an inferior institu- 
tion.*?*3 Thus, the plaintiffs satisfied the first part of Fordice, and on 
remand, the district court would have to determine whether the defen- 
dants had satisfied their burden under the second part of Fordice.*?"* 

The appellate court then addressed the curricula at the HWIs. The 
plaintiffs contended that black thought, culture, and history are not well- 
reflected in the general curricula of HWIs, that this situation is traceable 
to the prior de jure segregation, and that it continues to have segregative 
effects by making HWIs less attractive to black students. The district court 
did agree that the core curricula at the HWIs did not reflect the black 
experience, but then, citing the principle of academic freedom, declined 
to interfere with the state institutions’ designs of their curriculum.*? The 
appellate court acknowledged the general principle of academic freedom, 
but then noted that the district court incorrectly had relied on that 
principle when it declined to address the constitutional violation at issue. 
The appellate court thus vacated the district court’s decision on this issue, 
and remanded the claim for reconsideration in light of both the First 
Amendment concerns of the defendants as well as the Fourteenth Amend- 
ment concerns of the plaintiffs.3** 

Finally, the appellate court addressed the campus climate issue. The 
plaintiffs contended ‘‘that there persist at the HWIs environments of racial 
hostility toward blacks’’ that are traceable to prior de jure segregation.*?"” 
The district court found that the state institutions are “‘confronting head 
on this unfortunate legacy through symposia, student activities and serv- 
ices[,] and university[-|sponsored commemorations of the Civil Rights 
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. at 1549. 
. at 1549-51. 
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Movement and its leaders.’’3?1® The appellate court then concluded that 
this finding amounted to an implicit finding that the defendant institutions 
“are doing all that they can practicably do to counter racial hostility in 
their campus climates.’’*?* Thus, the defendants satisfied the second part 
of Fordice, and the appellate court affirmed the district court’s decision 
for the defendants on this issue.*?° 

On remand, in 1995, the District Court for the Northern District of 
Alabama issued a lengthy opinion in which it made over six-hundred 
findings of fact relative to the issues raised on appeal. The court then 
fashioned a decree that ordered the state to take specific remedial measures 
to remedy the remaining vestiges of prior de jure segregation in Alabama’s 
higher education system.%221 

In a similar case involving prior de jure segregation in Louisiana’s 
higher education system, United States v. Louisiana,*?”? the District Court 
for the Eastern District of Louisiana made a minute entry regarding issues 
to be resolved at trial in the twenty-year-old litigation.*?* Specifically, 
the district court determined that, by order of the Court of Appeals for 
the Fifth Circuit, Louisiana was entitled to a trial on the issues of the 
state’s dual system of governance, open admissions, and unnecessary 
program duplication at proximate institutions.*?* Before the case came to 
trial, however, the parties entered into a settlement agreement under 
which Louisiana agreed to spend $100 million over a ten-year period to 
enhance racial diversity in its state colleges and universities.*2?5 


2. Remedies for Present Effects of Past Segregation 


Hopwood v. Texas** and Podberesky v. Kirwan*??” both involve chal- 
lenges brought by nonminority students arguing the constitutional im- 
permissibility of state university policies that favor minorities. In Hopwood, 
four white students challenged admissions policies that favored black and 
Hispanic applicants, while in Podberesky, a Hispanic student challenged 
a scholarship program open only to black applicants. Both cases involved 
an investigation into prior de jure segregated educational systems—in 
Hopwood, in the state of Texas; and in Podberesky, in the state of 
Maryland—and both required the defendants to prove that their programs 
involving racial preferences were narrowly tailored to address the present 
effects, if any, of the past de jure segregation. 





3218. Id. (quoting 787 F. Supp. at 1332). 
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3222. 1994 WL 374210 (E.D. La. July 13, 1994). 
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3226. 861 F. Supp. 551 (W.D. Tex. 1994). 
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In Hopwood, four white applicants to the University of Texas Law 
School contended that they were denied admission to the School while 
less-qualified blacks and Hispanics were admitted. The plaintiffs filed 
suit, charging that the Law School’s admissions policies, which set 
different standards for minority and nonminority admissions and which 
evaluated minority and nonminority applications separately, amounted 
to a quota system that violated the Fourteenth Amendment*”* and Title 
VI of the Civil Rights Act of 1964.322° The plaintiffs sought a declaratory 
judgment that the Law School’s admissions program was unconstitu- 
tional, injunctive relief ordering the Law School to admit them, and 
compensatory and punitive damages.*2%° 

The District Court for the Western District of Texas began its opinion 
with a lengthy discussion of the history of educational segregation in 
Texas.°?31 This pattern of discrimination came under attack in the mid- 
1970s, and in 1977, the then-Department of Health, Education and 
Welfare Office of Civil Rights (HEW-OCR) ordered an investigation into 
Texas’ higher education system.*2*? In the early 1980s, HEW-OCR and 
Texas officials entered into negotiations to bring Texas into compliance 
with Title VI. In 1983, however, the District Court for the District of 
Columbia ordered the Department of Education Office of Civil Rights 
(DED-OCR) to begin enforcement proceedings against Texas unless the 
state submitted a fully compliant plan in a timely manner. In June of 
1983, the ‘‘Texas Plan’’ was accepted, contingent on adequate funding 
and completion of key activities within five years.°** By 1988, Texas 
still had not achieved full compliance, but voluntarily had adopted a 
successor plan to avoid a mandate from the federal government to 
negotiate another plan. This second plan ‘‘did not contain any specific 
numeric goals[,] but retained Texas’ commitment to increasing black and 
Hispanic student enrollment.’’*2%* The district court then noted that, as 
of the summer of 1994, DED-OCR had not completed its investigation to 
determine whether Texas was in compliance with Title VI.52*5 

The court then recounted the changes throughout this time period in 
the admissions process at the University of Texas Law School. The 
School had employed a variety of methods to increase minority enroll- 





3228. The plaintiffs filed suit under 42 U.S.C. §§ 1981, 1983 (1988). 

3229. 42 U.S.C. §§ 2000d to 2000d-7 (1988). 

3230. Hopwood, 861 F. Supp. at 553. In a related action, the Court of Appeals for the 
Fifth Circuit affirmed the district court’s ruling that certain black law student associations 
at the University were not entitled to intervene as of right in absence of proof that the 
state would not represent their interests adequately. The appellate court also concluded 
that the district court did not abuse its discretion by refusing to allow permissive joinder 
of the associations. Hopwood v. Texas, 21 F.3d 603 (5th Cir. 1994). 

3231. Hopwood, 861 F. Supp. at 553-55. 

3232. Id. at 556. 
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3234. Id. at 557. 
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ment.*23° The 1992 system, under which the plaintiffs were denied 
admission, included both a regular admissions committee and a minority 
admissions subcommittee. Based on an applicant’s ‘“Texas Index’’ (TT), 
which is a composite number calculated by the Law School Data Assem- 
bly Service that reflects an applicant’s grade point average and LSAT 
score and that attempts to predict the first-year success of applicants,329’ 
the head of the admissions committee divided the applicants into three 
categories: ‘‘presumptively admitted,’’ for those whose TI was higher 
than a cutoff value; ‘‘presumptively rejected,’’ for those whose TI was 
lower than a different cutoff value; and ‘‘discretionary,’’ for those whose 
TIs fell in between the two cutoff TIs.3°* The committee chair then 
preliminarily reviewed the ‘‘presumptively admitted’’ files, and if any 
file showed a weakness such as a weak major or a non-competitive 
undergraduate institution, the file was dropped to the discretionary zone. 
Similarly, the chair preliminarily reviewed the ‘‘presumptively rejected’’ 
files, and if any file showed a strength not reflected in the TI, moved 
the file to the discretionary zone. Files in the discretionary zone then 
were reviewed by three members of the admissions committee.*2*° 

The plaintiffs challenged two aspects of this process. First, the ‘‘pre- 
sumptively admitted’ TI cutoffs were set higher for whites than for 
minorities: 199/87 for whites, and 189/78 for blacks and Hispanics. 
Similarly, the ‘‘presumptively denied’’ TI cutoffs were set higher for 
whites than for minorities: 192/80 for whites, and 179/69 for blacks and 
Hispanics.*?*° Second, the plaintiffs challenged the admissions commit- 
tee’s practice of evaluating minority files separately from nonminority 
files.22** The plaintiffs alleged that both practices constituted violations 
of the Equal Protection Clause of the Fourteenth Amendment. 

In addressing this aspect of the plaintiffs’ complaint, the district court 
noted that, because of the racial and ethnic distinctions made in the Law 
School’s 1992 admissions process, the process would have to pass strict 
scrutiny review in order to survive the plaintiffs’ equal protection chal- 
lenge. That is, the court would be required to determine ‘‘whether the 
[L]aw [S]chool [admissions] process ‘served a compelling governmental 
interest’ and whether the process [was] ‘narrowly tailored to the achieve- 
ment of that goal.’’’3**2 The court then concluded that, despite the Law 
School’s assertions of a broad variety of governmental interests, ‘‘the 
[L]aw [S]chool’s efforts, to be consistent with the Equal Protection Clause, 
must be limited to seeking the educational benefits that flow from having 





3236. Id. at 557-60. 

3237. Id. at 557 n.9. 

3238. Id. at 560-61. 

3239. Id. 

3240. Id. at 561-62. The dual number system resulted from the School’s attempts to 
reconcile the change in the LSAT scoring scale in 1992. Id. at 561 n.25. 

3241. Id. at 562-63. 


3242. Id. at 569 (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274, 106 S. 
Ct. 1842, 1847 (1986)). 
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a diverse student body and to addressing the present effects of past 
discriminatory practices.’’*** The district court then evaluated the Law 
School’s admissions process in light of these acceptable governmental 
goals, and concluded that the process was not constitutional because it 
was not sufficiently narrowly tailored to achieve the compelling govern- 
mental interest in eradicating discrimination in the state’s higher edu- 
cation system. 

The court then identified two specific problems with the admissions 
process: first, the fact that, in the discretionary zone, minority files were 
not compared with the nonminority files; and second, the fact that the 
admissions committee set different presumptive admit and reject scores 
for each racial or ethnic group.*? The district court then noted that, as 
in Regents of the University of California v. Bakke,3** ‘‘although race 
or ethnicity could be a ‘plus’ factor in consideration of a particular 
applicant, race or ethnicity should ‘not insulate the individual from 
comparison with all other candidates for the available seats.’’’**** The 
court commented, ‘‘The law school owes a duty to the citizens of Texas 
to allow access to a legal education to the best qualified applicants.’’>**’ 
The court also noted that ‘“‘best qualified’? does not mean only the best 
academically, and that, to achieve the compelling goal of equality in 
education, race and other considerations can be ‘‘pluses’’ in the weight- 
ing of admissions qualifications. The court then concluded, ‘‘Only by 
comparing the entire pool of applicants can both these goals be achieved 
and the best qualified class of entering law students be admitted.’’>2@ 
The district court thus entered a declaratory judgment that the law 
school’s program of giving preferences to minorities was lawful, but that 
its practice of separately evaluating minority applications could not stand. 
Consequently, the court ruled that the 1992 admissions plan violated the 
Equal Protection Clause.*2*° 

The court then addressed the plaintiffs’ requests for injunctive relief 
under Title VI. The court noted that, once the plaintiffs proved that they 
had been discriminated against because of their race, the burden then 
shifted to the defendant Law School to establish a legitimate, nondis- 
criminatory reason for its action.*25° The court found that the plaintiffs 
had established a prima facie case of discrimination because they proved 
that the Law School’s 1992 admissions procedures were flawed consti- 
tutionally.325* However, the court then noted that the Law School had 





3243. Id. at 570 (citing Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 313, 98 S. 
Ct. 2733, 2760 (1978)). 

3244. Id. at 576. 

3245. 438 U.S. 265, 98 S. Ct. 2733 (1978). 

3246. Hopwood, 861 F. Supp. at 577 (quoting Bakke, 483 U.S. at 317, 98 S. Ct. at 
2762). 

3247. Id. at 578. 

3248. Id. 

3249. Id. at 578-79. 

3250. Id. at 579-80. 

3251. Id. at 580. 
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satisfied its burden of proving that, in spite of its flawed process, the 
plaintiffs would not have been admitted because of their weak applica- 
tions.*25? The plaintiffs then failed to prove that these asserted reasons 
were pretextual, and that race-based considerations ultimately motivated 
the Law School to deny them admission.*?** 

The court thus denied the plaintiffs’ request for an injunction ordering 
them admitted to the Law School, and instead, to remedy the injury 
they had suffered by being denied equal treatment, ordered the Law 
School to allow them to reapply, without further costs, under a consti- 
tutionaliy adequate admissions process.*?* The court did award nominal 
damages of $1.00 to each plaintiff, however, recognizing that damages 
should be awarded when civil rights are violated, but finding that the 
plaintiffs had failed to prove the value of their injury.*?% 

Podberesky involved an appeal from the 1993 decision of the District 
Court for the District of Maryland that the University of Maryland had 
offered sufficient evidence of the present effects of past discrimination 
to justify a scholarship program open only to blacks, and that the program 
was natrowly tailored to serve the University’s stated objectives.*?°° The 
Court of Appeals for the Fourth Circuit reversed the district court’s grant 
of summary judgment for the University, and remanded for entry of 
summary judgment in favor of Daniel Podberesky, a Hispanic student 
who challenged the University’s blacks-only, merit-based Banneker 
Scholarship Program.*%25” 

The Fourth Circuit first noted that, because the University of Maryland 
chose a racially discriminatory scholarship program to remedy the present 
effects of its past discrimination against blacks, ‘‘the University stands 
before us burdened with a presumption that its choice cannot be sus- 
tained.’’>25* The appellate court then noted that it has established a two- 
step analysis, based on strict scrutiny, for determining whether a partic- 
ular race-conscious remedial measure is constitutional: first, the propo- 
nent must demonstrate that the remedy is necessary; and second, the 
proponent must prove that the remedial measure is narrowly tailored to 
meet the remedial goal.*75° The appellate court then stated that the district 





3252. Id. at 564-67, 580. 


3253. Id. at 581-82. See also St. Mary’s Honor Ct. v. Hicks, 113 S. Ct. 2742, 2749 
(1993) (the ultimate burden of persuasion in a discrimination claim remains at all times 
with the plaintiff). 

3254. Id. at 582-83. 

3255. Id. at 583. 

3256. Podberesky v. Kirwan, 863 F. Supp. 1076 (D. Md. 1993), rev’d and remanded, 
38 F.3d 147 (4th Cir.), reh’g en banc denied, 46 F.3d 5 (4th Cir. 1994), cert. denied, 
115 S. Ct. 2007 (1995). 

See Robinson and Huber, 1993 in Review, supra note 233, at 263-67; and Andrew 
Baida, Not All Minority Scholarships are Created Equal, Part II: How to Develop a Record 
that Passes Constitutional Scrutiny, 21 J.C. & U.L. 307 (1994). 

3257. Podberesky, 38 F.3d at 151. 

3258. Id. at 152. 


3259. Id. at 153 (citing Maryland Troopers Ass’n v. Evans, 993 F.2d 1072, 1076 (4th 
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court declined to adhere to this principle, and thus, incorrectly analyzed 
the evidence presented by the University to justify its scholarship pro- 
gram.3260 

The district court had found that the University had presented evidence 
of the present effects of past discrimination, and thus, that the University 
had met its burden under the first part of the strict scrutiny analysis. 
The appellate court disagreed, however, and noted that the asserted 
present effects themselves must be examined to see whether they were 
caused by the past discrimination, and whether they were of the type 
that could justify the present remedial measure.3?* 

In evaluating the four present effects asserted by the University, the 
appellate court first noted that two of the four—the University’s poor 
reputation in the black community and the perception of the campus 
climate as racially hostile—were insufficient, standing alone, to justify 
the facially discriminatory scholarship program. Although the Universi- 
ty’s poor reputation may have been tied to past discrimination, the 
University failed in its burden of establishing a nexus between the past 
discrimination and the present racially hostile attitudes and environment 
at the University .5?6 

The appellate court next evaluated the University’s other two asserted 
present effects of past discrimination—the underrepresentation of blacks 
in the student body, and the low graduation rates for black students. 
The district court had found ‘‘strong evidence’”’ of the underrepresenta- 
tion of blacks among both entering and graduating students. The appel- 
late court challenged the analysis of this evidence, however, because the 
district court was deciding a motion for summary judgment, and thus, 
was required to interpret the evidence in the light most favorable to the 
non-moving party—that is, Podberesky—and thus, should not have made 
any decisions regarding the factual disputes concerning the University’s 
proffered statistics.*** The appellate court then determined that the 
factual disputes regarding the statistical evidence could have been re- 
solved only after trial, and thus concluded that the district court erred 
in granting summary judgment for the University .*2& 

The appellate court then addressed the district court’s decision to deny 
Podberesky’s request for summary judgment. The court determined that, 
even if the University could resolve in its favor the factual disputes 
surrounding its underrepresentation and graduation rate statistics, its 
Banneker program still would not survive strict scrutiny because the 
program was not narrowly tailored to remedy the academic problems 





Cir. 1993) (citing and quoting City of Richmond v. J.A. Croson Co., 488 U.S. 469, 500, 
109 S. Ct. 706, 724 (1989); and Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 277, 106 
S. Ct. 1842, 1849 (1986) (plurality opinion))). 

3260. Id. 

3261. . at 154. 

3262. Id. at 154-55. 

3263. Id. at 155 (citing Fep. R. Civ. P. 56). 

3264. Id. at 156-57. 
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experienced by blacks at the University. Specifically, the court noted 
that the program, being merit-based, attracts only high-achieving black 
students, and thus, does nothing to help attract or retain less academically 
gifted blacks.%?° The court also found that the program is open to all 
black students, even those who are not residents of Maryland, and thus, 
is not narrowly tailored to remedy the discrimination Maryland residents 
suffered when the state operated its educational programs under a de 
jure segregated system. Finally, the appellate court noted that the 
University failed to prove that it tried, without success, to implement 
race-neutral solutions for its problems regarding black students.*?°” Con- 
sequently, the Fourth Circuit entered summary judgment for Podberesky, 
and enjoined the University from enforcing that part of the qualifications 
for the Banneker Program that require applicants to be black.** The 
appellate court then vacated the district court’s decision and remanded 
for further proceedings consistent with its opinion.*?® 


3. Discrimination Against Students 


Thomas v. Gee*?”° presents an analysis of a claim of race-based dis- 
crimination against a student in an academic program. Lenore Thomas, 
a black female, alleged that the Ohio State University (OSU) College of 
Medicine violated her Fourteenth Amendment rights to equal protection 
and substantive due process when it dismissed her from its medical 
program in 1990.27? Thomas had enrolled in the program in 1980, and 
in 1986 began her third year, after being required to repeat her first and 
second years. During this year, she again failed two courses. In 1987, 
Thomas took a leave of absence from the program, and shortly after 
returning from her leave, in 1990, was informed that she was being 
dismissed because of her academic deficiencies. Thomas then filed suit 
under 42 U.S.C. section 1983 alleging that her dismissal was race-based, 
and thus, that it violated the Fourteenth Amendment.*?7 

In evaluating OSU’s motion for judgment on the pleadings, the District 
Court for the Southern District of Ohio first addressed OSU’s contention 
that Thomas failed to state an equal protection claim because she did 
not allege discrimination pursuant to a statute or regulation, but rather, 
simply had filed an ‘‘ad hoc’’ claim of discrimination under section 
1983.73 The district court found this novel argument to be without 





3265. Id. at 158. 

3266. Id. at 158-59. 

3267. Id. at 161. 

3268. Id. at 161-62. 

3269. Id. at 162. In 1995, the Supreme Court denied the state’s petition for certiorari, 
115 S. Ct. 2001 (1995). 

3270. 850 F. Supp. 665 (S.D. Ohio 1994). 

3271. Id. at 667. 

3272. Id. 

3273. Id. at 668. The district court noted that this contention apparently was based 
on language in the Fourteenth Amendment that ‘‘speaks in terms of ‘equal protection of 
the laws.’’’ Id. 
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merit, however, because ‘‘the Equal Protection Clause [is] aimed at all 
official actions, not just those of state legislatures.’’52” 

The district court then addressed OSU’s contention that Thomas failed 
to sustain her due process claim, read substantively. OSU contended 
that a denial of a liberty or property interest in violation of the Due 
Process Clause of the Fourteenth Amendment, read substantively, is not 
cognizable in the context of an academic dismissal. The district court 
first determined that Thomas did not have a property interest in her 
education that was protected by the Due Process Clause, read substan- 
tively, because such a property right can be created only by the state, 
and at most, Thomas could assert only a state-created contractual right 
to continue her education. The court then noted that, at most, this 
property right would entitle Thomas to the protection of the Due Process 
Clause, read procedurally, and noted further that, in academic cases, 
courts traditionally defer to the decisions of the institutions as long as 
proper process has been followed. The court then concluded, without 
explanation, that Thomas had received all the process she was due on 
this aspect of her claim.*275 

The court then evaluated whether Thomas had a liberty interest pro- 
tected by substantive due process. The court distinguished a liberty 
interest in remaining enrolled in medical school from a liberty interest 
in remaining enrolled in medical school free from racial discrimination. 
While the former is not protected under the Constitution, the latter 
clearly is protected,2”* because it encompasses ‘‘a right which has special 
and independent constitutional protection.’’*?”” The district court thus 
concluded, ‘‘Freedom to pursue the basic activities of life—including the 
pursuit of an education—without governmental discrimination based on 
race is a liberty interest protected by the substantive due process clause 
of the Fourteenth Amendment.’’?”* The court thus denied OSU’s motion 
for a judgment on the pleadings. 


B. Gender 


Cases of gender discrimination, like cases of race discrimination, 
involve two distinct types of discriminatory conduct—maintenance of an 
educational system that fails to provide equal educational opportunities 
for men and women, and individual acts of gender-based discrimination 
against students. Both types of cases can implicate either the Equal 
Protection Clause”? or Title IX of the Education Amendments of 1972.%28 





3274. Id. (quoting Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 457 n.5, 99 S. Ct. 
2941, 2946 n.5 (1979)). 

3275. Id. at 671, 672-75. 

3276. Id. at 675-76. 

3277. Id. at 677 (quoting Mertik v. Blalock, 943 F.2d 1353, 1362 (6th Cir. 1993)). 

3278. Id. at 671 (citing Bolling v. Sharpe, 347 U.S. 497, 74 S. Ct. 693 (1954)). 

3279. U.S. Const. amend. XIV. 

3280. 20 U.S.C. §§ 1681-1688 (1994). 
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The significant difference between Title IX claims and Equal Protection 
Clause claims is that a Title IX claim can be brought only against a 
program receiving federal financial assistance**’ and requires that the 
plaintiff prove intentional discrimination, while an equal protection claim 
can be brought only against a person or entity acting under color of state 
law and does not require proof of intentional discrimination. 

Like the race-based cases, the systemic type of gender discrimination 
often requires an investigation into the history of the discriminatory 
conduct. Unlike the race cases, however, policies that allegedly discrim- 
inate based on gender are evaluated using an intermediate scrutiny 
standard somewhere between the strict scrutiny standard used for cases 
of racial discrimination and the rational basis review used to evaluate 
other types of claims. On the other hand, the cases involving gender- 
based discrimination against individuals are analyzed more like the 
employment discrimination cases brought under Title VII, with the 
plaintiff retaining the ultimate burden of proving that the adverse action 
occurred because of the plaintiff’s gender. 


1. Systemic Gender Discrimination 


United States v. Virginia®?®? and Faulkner v. Jones*?8* both involved 
challenges to state education policies that provided for publicly funded 


military higher education for men, but not for women. In United States 
v. Virginia, the United States Department of. Justice challenged the 
decision by the Commonwealth of Virginia to fund Virginia Military 
Institute (VMI) to provide military education for men only. Similarly, 
in Faulkner, Shannon Faulkner, a female of college age, filed suit to 
challenge South Carolina’s decision to fund The Citadel to provide 
military education for men only. Both cases, ultimately reviewed by 
the Court of Appeals for the Fourth Circuit, involved an intermediate 
scrutiny analysis of the equal protection issues implicated by each 
state’s gender-biased policies. 





3281. See, e.g., Jeldness v. Pearce, 30 F.3d 1220 (9th Cir. 1994); and Women Prisoners 
of D.C. Dep’t of Corrections v. District of Columbia, 877 F. Supp. 634 (D.D.C. 1994), 
modified in part and vacated in part, 899 F. Supp. 659 (D.C. Cir. 1995), both of which 
involved Title [IX challenges to gender discrimination in prison-based education systems. 
In both, the courts unequivocally stated that Title IX’s mandates apply to any educational 
program recéiving federal financial assistance, including those activities offered by 
prisons. 

For a discussion of Title IX gender discrimination claims related to intercollegiate 
athletics, see Section XII.D., infra pages 844-849. 

3282. 852 F. Supp. 471 (W.D. Va. 1994), aff'd, 44 F.3d 1229 (4th Cir.), cert. granted, 
116 S. Ct. 281 (1995). 

3283. 858 F. Supp. 552 (D.S.C. 1994), motion to stay mandate denied, 1994 WL 
456621 (D.S.C. Aug. 5, 1994), aff'd as modified and remanded, 51 F.3d 440 (4th Cir.), 
motion to stay denied, 66 F.3d 661 (4th Cir.), petition for cert. dismissed as moot, 116 
S. Ct. 331, and cert. denied, 116 S. Ct. 352 (1995). 
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In 1992, in United States v. Virginia,* the Fourth Circuit vacated 
the district court’s ruling that Virginia’s decision to fund a single-sex 
military education for men, but not for women, did not violate the 
Equal Protection Clause because it provided the general benefits of 
single-sex education and furthered Virginia’s interest in providing a 
diverse higher educational system.%85 While agreeing with the state and 
the district court on two issues—that single-sex education does provide 
certain educational benefits, and that admitting women to VMI would 
change VMI’s mission significantly—the appellate court nevertheless 
concluded that Virginia’s policy did not survive an intermediate scru- 
tiny analysis, because the Commonwealth had failed to articulate an 
important policy that substantially justified providing this type of 
educational option to men but not to women.*?® The Fourth Circuit 
thus vacated the district court’s judgment for the state and remanded 
with instructions that Virginia be ordered to implement a plan that 
conformed with the Equal Protection Clause.*®”? The court also noted 
that, in order to survive intermediate scrutiny under the Equal Protec- 
tion Clause, Virginia could: (1) admit women to VMI; (2) establish a 
parallel institution or program for women; or (3) discontinue state 
support of VMI.328 

On remand, in 1994, both the District Court for the Western District 
of Virginia and the Fourth Circuit evaluated the constitutionality of 
Virginia’s proposed compliance plan, under which the Commonwealth 
decided (1) to maintain VMI as an all-male institution; (2) to provide, 
beginning in 1995, a special leadership training program at Mary 
Baldwin College for women only; and (3) to continue to provide other 
forms of college education, including military training, for both men 
and women at other colleges and universities in the state.**®° The United 
States challenged this plan on the grounds that it did not provide an 
identical opportunity for women as VMI provided for men.*?° Virginia, 
on the other hand, contended that the Fourth Circuit’s decision required 
only that the Commonwealth design a state-supported all-women pro- 
gram that would achieve a result comparable to that achieved for men 
at VMI, and argued further that the educational needs of young women 
and young men are different enough to justify differently implemented 
programs that nevertheless achieve similar results.*2™ 

The district court agreed with Virginia. The court first noted that the 
United States, in essence if not explicitly, was urging the court to 





3284. 976 F.2d 890 (4th Cir. 1992), cert. denied, 113 S. Ct. 2431 (1993). 

3285. 976 F.2d at 894. 

3286. Id. at 897-99. 

3287. Id. at 892. See Dutile, 1992 in Review, supra note 226, at 209. 

3288. 976 F.2d at 900. 

3289. United States v. Virginia, 852 F. Supp. 471 (W.D. Va. 1994), aff’d as modified, 
44 F.3d 1229, 1232 (4th Cir.), cert. granted, 116 S. Ct. 281 (1995). 

3290. 852 F. Supp. at 473. 
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adopt a ‘‘separate but equal’’ standard against which to evaluate Vir- 
ginia’s plan. The court then concluded that this argument must fail 
because no plan ever could meet this standard. Specifically, the court 
noted that no new program for women could ‘‘supply those intangible 
qualities of history, reputation, tradition, and prestige that VMI has 
amassed over the years.’’*?® The district court then concluded, 


One must assume that the Fourth Circuit did not assign the 
Commonwealth an impossible task when it suggested that the 
Commonwealth was free to establish ‘‘parallel programs’’ or to 
devise ‘‘creative options or combinations’’ that would comply with 
the court’s decision. It would be unrealistic to think that the 
Fourth Circuit was requiring an exercise in futility.%% 


Thus, Virginia was not required to create an identical program for 
women, but rather, was required to create a program that would provide 
comparable educational benefits for women. 

The district court then evaluated the particular details of Virginia’s 
plan to create a Virginia Women’s Institute for Leadership (VWIL) at 
Mary Baldwin College, and assessed the differences between VWIL and 
VMI.22°* The court first found that VWIL and VMI offered similar, 
although not identical, academic programs and requirements.*2* The 
rigors of the two programs would be similar, but the VWIL program at 
Mary Baldwin would not offer an engineering degree. The court then 
determined that this was not an issue, however, because ‘‘[t]he very 
concept of diversity [in education] precludes the Commonwealth from 
offering an identical curriculum at each of its colleges.’’*2°* The court 
recognized significant differences in the residential aspects of the two 
programs, but then justified these differences on the basis of testimony 
of experts who advised that women do not benefit from the extreme 
adversative model implemented at VMI. The court did note, however, 
that VWIL would employ the highly disciplined schedule of the VMI 
model.*°” In evaluating the military component, the court noted that 
VWIL requires participation in the Reserve Officers Training Corps 
(ROTC), a program that the United States contended is a ‘‘pale image’’ 
of the military lifestyle at VMI. Again relying on expert testimony, 
. however, the court then determined that the end result of the ROTC 


experience would parallel the military component of the VMI educa- 
tion.329 





. at 475. 


. at 476. 
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. at 477-78. 
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The court next addressed expert testimony regarding whether VWIL 
would benefit women in the same way that VMI benefits men, and 
concluded that, although ‘‘[t]he VWIL experience will not be the en- 
tirely militaristic experience of VMI,’’ VWIL would be a good educa- 
tional experience for women.*2°° The court noted the legitimate 
pedagogical justification for establishing a different system by which 
women can gain the leadership skills that VMI provides to men, based 
on the fact that women’s emotional and psychological needs differ from 
men’s needs. In other words, men and women respond differently to a 
particular motivational style, and thus, to achieve a similar end result 
often requires different motivational methods for each gender.**° The 
district court thus concluded, ‘‘VWIL satisfies the Fourth Circuit’s 
requirement that the Commonwealth adopt a parallel program for women 
which takes into account the differences and needs of each sex.’’3° 

Finally, the court addressed a variety of administrative issues raised 
by the United States, such as the sufficiency of program funding, and 
concluded that none posed a bar to the court’s approval of the plan.**” 
The court thus ordered Virginia to implement its plan, and retained 
jurisdiction to monitor Virginia’s progress toward establishing a pro- 
gram for women that would be comparable to the VMI experience.*°% 

On appeal by the United States, the Fourth Circuit affirmed the 
district court’s approval of Virginia’s plan,*°* finding that the plan 
satisfied intermediate scrutiny. First, VWIL satisfied a legitimate and 
important governmental objective of providing single-sex higher edu- 
cation.*°°> The appellate court declined to evaluate the benefits of such 
an education, but instead concluded, 


It is enough that there is a growing consensus in the professional 
community that a sexually homogeneous environment yields con- 
crete educational benefits. Thus, we should defer to a state’s 
selection of educational techniques when we conclude, as we do 
here, that the purpose of providing single-gender education is not 
pernicious and falls within the range of the traditional govern- 
mental objective of providing citizens higher education.*° 


The appellate court then evaluated whether the decision to create 
VWIL—and thus, to classify students based on homogeneity of gender— 
was substantially related to the state’s legitimate purpose. The court 
then concluded, ‘‘[T]he means of classifying by gender are focused on 





. at 478-80. 

. at 480-81. 
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. at 481-84. 
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the single-gender educational purpose as directly as the nature of the 
objective allows.’’°°7 The court reasoned, ‘‘The importance of the 
classification is not the fact that the student body is male or female, 
but that it is of the same gender,’’ and noted further, ‘‘[T]he only way 
to realize the benefits of homogeneity of gender is to limit admission 
to one gender.’’*°°° Thus, the classification by gender was substantially 
related to the state’s purpose of providing single-sex education—in fact, 
the court concluded that it was the only way of achieving that objec- 
tive 3309 

The court then evaluated whether VWIL provided women with op- 
portunities comparable to those that they were denied by being excluded 
from VMI. The appellate court thus had to address the argument by 
the United States that the programs were not identical, and therefore, 
that VWIL would not satisfy the mandates of the Equal Protection 
Clause.***° The appellate court disagreed, however, and determined 
that, if Virginia chose to provide single-sex education, it then ‘‘must 
mitigate the effects of the resulting gender classification by affording 
both genders benefits comparable in substance, but not in form and 
detail.’’*3*1 The court then concluded that VWIL satisfied this man- 
date. 3912 

Consequently, the Fourth Circuit affirmed the district court’s approval 
of Virginia’s plan to create VWIL.**** The appellate court modified the 
district court’s decision only in certain administrative aspects, requiring 
the district court to monitor specific aspects of the implementation of 
VWIL to ensure that women receive all that Virginia promised.**** In 
1995, the Supreme Court granted the United States’ petition for certi- 
orari.**’5 Thus, the question of the constitutional adequacy of Virginia’s 
plan has not yet been settled. 

In Faulkner v. Jones,***° the parties agreed that South Carolina’s 
decision to maintain The Citadel as an all-male institution while not 
providing a similar education for women was governed by the same 
principles that governed Virginia and VMI. While Faulkner asserted 
that the court thus should grant summary judgment in her favor on the 
basis of the VMI case, the state of South Carolina asserted that its 
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3315. 115 S. Ct. 281 (1995). 

3316. 858 F. Supp. 552 (D.S.C. 1994), motion to stay mandate denied, 1994 WL 
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justification of its policy distinguished this case from the VMI case. 
Thus, the only issue for the court in evaluating Faulkner’s motion for 
summary judgment was to determine whether South Carolina’s reason 
for its decision reflected a legitimate or important governmental interest 
so as to survive intermediate equal protection scrutiny.**” 

The state then asserted that it decided to maintain single-sex edu- 
cation for men only because ‘‘the demand for single-gender education 
for women in South Carolina is fully met by the private women’s 
colleges’’ in the state.****® Furthermore, the state noted, ‘‘[T]he absence 
of a public single-gender institution for women at the present time 
results from insufficient demonstrated demand.’’**** The district court, 
however, concluded that this reasoning could not survive equal protec- 
tion scrutiny. The court noted, 


The Equal Protection Clause prohibits a state from denying ‘‘any 
person’’ within its jurisdiction equal protection of the laws. The 
rights it protects are personal and individual, and the courts have 
consistently so held for many years. To suggest that a lack of 
demand for a certain type of equal protection can somehow justify 
the denial of another person’s constitutional right thereto under- 
mines the express intent of the Fourteenth Amendment.**”° 


Thus, the state’s articulated reason could not survive intermediate 
scrutiny, and the court concluded that denying Faulkner admission to 
The Citadel effected a violation of her Fourteenth Amendment rights.*%2* 

The court then turned to the appropriate remedy to redress the state’s 
violation of Faulkner’s rights. The court first noted that, in the abstract, 
South Carolina had the same three options as Virginia had: (1) admit 
women to The Citadel; (2) create a parallel program for women like 
the one that Virginia created at Mary Baldwin College; or (3) discontinue 
state funding of The Citadel.*2? The court, however, noted one signif- 
icant difference between the two cases: Faulkner, unlike the VMI case, 
involved ‘‘a real, live plaintiff ... who wants to be admitted to the 
Corps of Cadets[,] whereas in VMI[,] the Department of Justice was the 
only plaintiff.’’*2? The court thus concluded that the remedy could not 
be addressed in the abstract, but rather, had to be evaluated from 
Faulkner’s standpoint.*5* 





3317. 858 F. Supp. at 555. 

3318. Id. at 564. 

3319. Id. 

3320. Id. (citing Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 98 S. Ct. 2733 
(1978); Shelley v. Kraemer, 334 U.S. 1, 68 S. Ct. 836 (1948); Missouri ex rel. Gaines v. 
Canada, 305 U.S. 337, 59 S. Ct. 232 (1938); and Carter v. School Bd., 182 F.2d 531 (4th 
Cir. 1950)) (internal citations omitted). 

3321 

3322. 

3323. 

3324. 
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The court had made findings of fact that, in order to graduate from 
The Citadel, a student would have to transfer into the Corps of Cadets 
no later than the first semester of the student’s junior year.***5 This 
meant that Faulkner, who had been admitted to The Citadel’s day 
program pursuant to a 1993 court order,**?* would have to be admitted 
to The Citadel or a parallel program, if at all, by August of 1995, the 
beginning of her junior year. Thus, unlike the VMI case, time was of 
the essence in fashioning an appropriate remedy.**?” The court then 
evaluated the three options available to South Carolina. The court noted, 
‘The Citadel cannot go private, and that leaves only two options 
remaining.’’**2* In evaluating the state’s ability to create a parallel 
program for women, the court noted that the state had total control 
over the implementation of such a program, but ‘‘ha[d] done nothing 
to indicate that [it] would be inclined to hasten that process’’ so that 
Faulkner could benefit from the program.*?® On the contrary, the court 
noted, ‘‘[Ajll of the actions witnessed by this court clearly and une- 
quivocally indicate that the defendants would exert all of their consid- 
erable influence to insure that Faulkner would never have the opportunity 
to enroll in such a parallel institution or program.’’%**° Thus, the court 
concluded that this was not a viable remedial option. Ultimately, then, 
the court was left with only one remedy, and ordered The Citadel to 
admit Faulkner to the Corps of Cadets no later than August of 1995.35 

On appeal, in 1995, the Fourth Circuit affirmed the district court’s 
decision for Faulkner.**? The appellate court’s evaluation of the equal 
protection issue differed somewhat from the district court’s reasoning, 
however. The appellate court noted that the state could assert insuffi- 
cient demand as a justification for not offering a Citadel-like program 
for women, but then noted that the state had failed to produce any 
evidence of this insufficient demand, and thus, the state’s decision 
could not survive intermediate scrutiny.**** In evaluating the remedy 
ordered by the district court, the appellate court also cited the state’s 
bad-faith behavior to justify the court’s belief that the state would not 





3325. Id. at 556-57. 

3326. Faulkner v. Jones, 10 F.3d 226, 229 (4th Cir. 1993). See Robinson and Huber, 
1993 in Review, supra note 233, at 271. 

3327. Faulkner, 858 F. Supp. at 566 n.17, 567. 

3328. Id. at 568. 

3329. Id. 

3330. Id. 

3331. Id. at 569. The district court subsequently denied the state’s motion to stay its 
order pending appeal, finding both that the state demonstrated no likelihood of success 
on the merits of its appeal and that Faulkner would suffer irreparable harm if the 
implementation of the court’s order were delayed. Faulkner v. Jones, 1994 WL 456621 
(D.S.C. Aug. 5, 1994). 

3332. Faulkner v. Jones, 51 F.3d 440 (4th Cir. 1995). The appellate court did modify 
the timetable for compliance as established by the district court due to the delay caused 
by the appeals process. 

3333. Id. at 444-46. 
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create a parallel program in time for Faulkner to benefit from it, and 
thus, concluded that the district court’s decision to order Faulkner 
admitted to The Citadel was appropriate.***4 

In 1995, the Supreme Court denied both parties’ petitions for certi- 
orari.*3*5 Nevertheless, the Court’s review of the VMI case also will 
affect The Citadel. Again, the issue of constitutonality of this type of 
state-supported gender discrimination is far from settled. 


2. Gender Discrimination Against Individuals 


Cases involving gender discrimination in educational programs im- 
plicate Title IX, and are analyzed according to the same burden of 
proof standards as used for gender discrimination in employment claims 
under Title VII. Thus, the plaintiff retains the burden of proving that 
the allegedly discriminatory act occurred because of the plaintiff’s 
gender. Specifically, to state a cause of action under Title IX, the 
plaintiff must show three things: ‘‘(1) that [the plaintiff] was excluded 
from participation in, denied the benefits of, or subjected to discrimi- 
nation in an educational program; (2) that the program receives federal 
financial assistance; and (3) that [the plaintiff’s] exclusion from the 
program was on the basis of sex.’’*°°° The cases below also indicate 
that Title IX’s mandates are applicable to both males and females 
claiming gender-based discrimination. 

Seamons v. Snow®*37 illustrates the standards a plaintiff must meet 
before being allowed to bring a gender discrimination claim under Title 
IX. Brian Seamons, a high school student and football player, was 
harassed by his teammates in the school’s locker room. Specifically, 
after he emerged from the showers, his teammates taped him to a towel 
rack and ushered in his date for the homecoming dance to see him. 
Seamons told the principal of the incident, but the principal refused 
to take any action. In the aftermath, Seamons was suspended from the 
football team.%#%* 

Seamons and his parents then filed suit against Coach Douglas Snow, 
Principal Myron Benson, the students who harassed Seamons, the high 
school, and the school district. The Seamonses alleged that the defen- 
dants’ deliberate indifference toward Seamons’ constitutional rights 
constituted both gender discrimination as well as sexual harassment by 





3334. Id. at 446-50. 

3335. Faulkner v. Jones, 116 S. Ct. 331 (1995) (Faulkner’s petition for writ of certiorari 
dismissed as moot after Faulkner withdrew from The Citadel after one week; motion of 
similarly situated female to add party or to intervene denied); Jones v. Faulkner, 116 S. 
Ct. 352 (1995) (Citadel’s petition for writ of certiorari denied). 

3336. Seamons v. Snow, 864 F. Supp. 1111, 1116 (D. Utah 1994) (citing Bougher v. 
University of Pittsburgh, 713 F. Supp. 139, 143-44 (W.D. Pa. 1989), aff'd on other 
grounds, 882 F.2d 74 (3d Cir. 1989)). 

3337. 864 F. Supp 1111 (D. Utah 1994). 

3338. Id. at 1115. 
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way of tolerating a hostile educational environment under Title IX 
because the defendants failed to address properly Seamons’ complaints 
of discrimination and sexual harassment.**°9 

The District Court for the District of Utah, responding to the defen- 
dants’ motion to dismiss, limited its review of the Seamonses’ complaint 
to the question of whether the facts as alleged by the Seamonses, if 
taken as true, entitled them to relief under Title IX.%**° The court then 
addressed three preliminary issues relevant to the scope of relief avail- 
able to the Seamonses under Title IX. First, the court determined that 
Brian’s parents were not entitled to any relief other than the relief that 
they requested on behalf of their son, because they did not allege any 
facts to support an argument that they, as distinct from their son, were 
discriminated against with respect to educational programs or activities. 
Second, the court determined that Title IX affords a cause of action 
only against educational programs or activities that receive federal 
financial assistance. Because Snow and Benson, along with the other 
individual defendants, were not ‘‘programs or activities,’’ and because 
the high school was not an entity incorporated separately from the 
school district, the court concluded that Seamons’ Title IX action could 
be maintained only against the school district. Third, the court noted 
that claims of discrimination under Title IX, like employment discrim- 
ination claims under Title VI, require proof of discriminatory intent.***' 

The court then evaluated whether Seamons’ complaint of gender 
discrimination against the school district included the requisite proof 
that the school district intentionally discriminated against him because 
of his gender, and concluded that Seamons’ complaint failed to meet 
this requirement. Seamons had contended that the school district had 
failed to adopt a policy pursuant to Title IX to deal with complaints 
such as his, and thus, that the school district discriminated against 
him because of his gender. The court disagreed, however, finding that 
the school district’s failure to adopt grievance procedures affected males 
and females equally. Furthermore, the court concluded that the other 
retaliatory actions taken against Seamons, such as the decision to 
dismiss him from the football team, occurred because of Brian’s com- 
plaining about the locker room incident, not because of his gender.**4? 
Consequently, the court found that Brian had failed to state a claim 
under Title IX for which relief could be granted, and thus, the court 
granted the defendants’ motion to dismiss pursuant to Federal Rule of 
Civil Procedure 12(b)(6).34% 





3339. Id. at 1115, 1117. The sexual harassment aspects of this case are discussed in 
Section XI.E., infra page 830. 

3340. Id. at 1115-16. 

3341. Id. at 1116-17. 

3342. Id. at 1117-18. 

3343. Id. at 1123. 
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Andriakos v. University of Southern Indiana**** illustrates that claims 
of gender discrimination in the academic arena also must overcome the 
courts’ traditional deference to the academic decisions of educators. 
Louis Andriakos, a former nursing student, challenged his dismissal 
from the University of Southern Indiana School of Nursing (USI) under 
the Equal Protection Clause and Title [X.%*45 Andriakos alleged that he 
was dismissed from the program because of his gender. He contended 
that female students received better evaluations and more favorable 
treatment than he did, and also, that instructors in the nursing program 
commented that he would not succeed in the program because he was 
a man. USI, on the other hand, contended that Andriakos was dismissed 
because of his poor academic performance, and cited several instances 
of his engaging in unsafe and improper medical practices during a 
clinical rotation.**** The district court dismissed Andriakos’ equal pro- 
tection claim as being subsumed under his Title IX claim, and granted 
summary judgment for USI on his Title IX claim.**’ 

The Court of Appeals for the Seventh Circuit affirmed, finding that 
Andriakos had failed to meet his burden of establishing a prima facie 
case of gender discrimination as required by the Title VII analytical 
framework developed in McDonnell Douglas Corporation v. Green**** 
and St. Mary’s Honor Center v. Hicks.***° The appellate court justified 
the district court’s application of this analytical framework to Andriakos’ 
Title IX claim, because its method of establishing discriminatory motive 
‘tis well-suited to determining a defendant’s true motive in cases where 
the defendant has disavowed any reliance on discriminatory reasons 
for its actions,’’ and thus, ‘‘direct evidence of discriminatory motive is 
... difficult to obtain.’’*°5° The court then evaluated Andriakos’ evi- 
dence, and determined that, given the ‘‘great deference accorded to 
university instructors in evaluating a student’s performance,”’ his evi- 
dence was ‘‘immaterial,’’ and thus, was insufficient to rebut USI’s 
contention that Andriakos was dismissed because of his poor academic 
performance.**51 Consequently, since Andriakos failed to satisfy his 
burden of establishing that he was dismissed because of his gender, 





3344. 19 F.3d 21, 1994 WL 83331 (7th Cir. 1994) (unpublished disposition). 

3345. Andriakos also raised a due process claim, but the appellate court concluded 
that his claim was without merit, finding that he had received all the process due him 
in a case of academic dismissal. 1994 WL 83331 at *2. 

For a discussion of due process in cases of academic dismissals, see Section X.A., 
supra pages 762-779. 

3346. Id. at *1. 

3347. Id. at *2. 

3348. 411 U.S. 792, 93 S. Ct. 1817 (1973). 

3349. 113 S. Ct. 2742 (1993). 

3359. Andriakos, 1994 WL 83331 at *4. For a complete discussion of this analytical 
framework, see Section IX.D., supra pages 688-692. 

3351. Id. at *5 (citing Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 225 & n.11, 
106 S. Ct. 507, 513 & n.11 (1985)). 
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the Seventh Circuit affirmed the district court’s grant of summary 
judgment for USI.3352 

In comparison, Yusuf v. Vassar College**** addressed gender discrim- 
ination against students in the disciplinary context, and illustrates that, 
in these types of claims, the courts seem less likely to grant deference 
to the judgments of the institutions. Syed Yusuf alleged that Vassar 
College had discriminated against him because of his gender in disci- 
plinary proceedings resulting from a claim that he had sexually harassed 
his roommate’s girlfriend. Yusuf initially had complained to Vassar 
officials that his roommate, James Weisman, had assaulted him. When 
Yusuf refused to drop the assault charges, Weisman’s girlfriend com- 
plained to Vassar officials that Yusuf had sexually assaulted her. As a 
result of the disciplinary proceeding against him, Yusuf was barred 
from his residence hall, given a ‘‘suspended suspension’’ for the re- 
mainder of the current term, and was suspended for the following 
semester.*354 

Yusuf then filed suit against Vassar, alleging racial discrimination 
under 42 U.S.C. section 19815*55 and gender discrimination under Title 
IX.335° With regard to his Title IX claim, Yusuf asserted that Vassar had 
discriminated against him in the disciplinary proceeding because of his 
gender, contending that Vassar ‘‘historically and systematically ren- 
dered verdicts against males in sex harassment cases, solely on the 
basis of sex,’’ and further, that ‘‘male respondents in sex harassment 
cases at Vassar ... are invariably found guilty, regardless of the 
evidence, or lack thereof.’’**5” The district court dismissed all of Yusuf’s 
claims pursuant to Federal Rule of Civil Procedure 12(b)(6) for Yusuf’s 
failure to state a claim upon which relief could be granted.**** 

The Court of Appeals for the Second Circuit affirmed the district 
court’s dismissal of Yusuf’s race discrimination claim under section 
1981, finding that Yusuf’s allegations were ‘‘conclusory’’ and noting 
that Yusuf offered no reason to suspect that his suspension had anything 
to do with his Bengali heritage.***° The appellate court, however, 
reversed the district court’s dismissal of Yusuf’s Title IX claim. The 
court noted that Yusuf’s allegations of Vassar’s historic and systemic 
discrimination against males in sexual harassment disciplinary pro- 
ceedings ‘‘sufficiently put into question the correctness of the outcome 
of that proceeding. The allegation that males invariably lose when 
charged with sexual harassment at Vassar provides a verifiable causal 
connection similar to the use of statistical evidence in an employment 





3352. Id. 

3353. 35 F.3d 709 (2d Cir. 1994). 
3354. . at 711-13. 

3355. Id. at 711. Yusuf is Bengali. Id. 
3356. Id. 

3357. id. at 713. 

3358. ; 

3359. Id. at 714. 
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case.’’536° Since Yusuf thus established a nexus between the disciplinary 
action imposed upon him and an allegedly discriminatory practice at 
the College, the district court improperly dismissed this part of his 
claim. The appellate court then concluded, ‘‘Whether Yusuf will be 
able to prove what he has alleged and persuade a trier that his punish- 
ment was the result of gender bias is, of course, for future proceed- 
ings.’’%°°t The appellate court thus reversed the district court’s dismissal 
and remanded for trial.39* 


C. Sexual Orientation 


Steffan v. Perry**** addressed the military’s ban on homosexuals in 
the context of a student at the United States Naval Academy (USNA) 
who was discharged from the Academy in his last semester because he 
had admitted he was a homosexual, and thus, was designated as unfit 
for military service. Joseph Steffan, a self-admitted homosexual, brought 
suit challenging USNA regulations and Department of Defense (DOD) 
directives prohibiting homosexuals from attending the USNA or serving 
in the military.*** In his senior year at USNA, Steffan had confided in 
two classmates that he was homosexual. One of the confidants reported 
this communication to USNA officials, and consequently, the USNA 
and the Naval Investigative Service began to investigate. When ques- 
tioned, Steffan stated that he was homosexual, but refused to elaborate. 
The USNA Performance Board thus recommended to the USNA Com- 
mandant that Steffan be discharged from the USNA ‘‘due to insufficient 
aptitude for commissioned service.’’*°*° The Commandant accepted this 
recommendation and forwarded it to the USNA Academic Board. In 
April of Steffan’s final year at the Academy, the Board voted to rec- 
ommend Steffan’s dismissal to the Secretary of the Navy. Steffan, who 
was advised by counsel, agreed to resign and forfeit ‘‘his right to show 
cause to higher authority why he should not be disenrolled from the 
Naval Academy.’’***° Approximately one and a half years later, Steffan 
wrote to the Secretary of the Navy seeking to withdraw his resignation 
and to be allowed to complete his studies at USNA, but the USNA 
Superintendant recommended against approving Steffan’s request, in- 
dicating that Steffan’s homosexuality was incompatible with military 
service. The Secretary thus disapproved Steffan’s request based on the 
recommendation of the Superintendant.***’ Steffan then brought suit to 





3360. Id. at 716 (citing Hollander v. American Cyanamid Co., 895 F.2d 80, 84 (2d 
Cir. 1990)). 

3361. Id. 
_ 3362. Id. 

3363. 41 F.3d 677 (D.C. Cir. 1994). 

3364. Id. at 682. 

3365. Id. at 683. 

3366. Id. 

3367. Id. at 684. 
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challenge the regulations, but the district court granted summary judg- 
ment for the government, and thus, Steffan appealed. A three-judge 
panel of the Court of Appeals for the District of Columbia Circuit 
reversed, and the government appealed.3** 

The District of Columbia Circuit, sitting en banc, first expressed 
confusion regarding whether Steffan had been dismissed pursuant to 
USNA regulations or DOD directives, finding the record unclear on this 
point. The court thus analyzed Steffan’s discharge under both.**** The 
court noted that both the USNA regulations and the DOD directives 
would be subject to rational basis review, because Steffan’s homosexual 
classification implicated neither fundamental rights nor a suspect clas- 
sification.**”° The court also noted that, in performing this rational basis 
review, it was required to grant ‘‘special deference to the ‘considered 
professional judgment’ of ‘appropriate military officials.’’’%°”! 

The appellate court first addressed Steffan’s challenge to the USNA 
regulations, which stated that homosexuality ‘‘limit[s] a midshipman’s 
aptitude and potential for commissioned service.’’**”? The court then 
stated the two questions it would have to ask in performing its rational- 
basis review: ‘‘First, are [the regulations] directed at the achievement 
of a legitimate governmental purpose? Second, do they rationally further 
that purpose?’’*7? The court concluded that the answer to the first 
question was not in dispute, because ‘‘Steffan conceded that the military 
may constitutionally terminate service of all those who engage in 
homosexual conduct—wherever it occurs and at whatever time the 
conduct takes place.’’%?74 

Consequently, the dispute centered around the second part of the 
rational basis analysis—that is, whether the USNA regulations rationally 
furthered the military’s purpose of prohibiting from serving in the 
military those who engage in homosexual conduct.*** The court then 
noted, ‘‘The appropriate question, it seems to us, is whether banning 
[from the Academy] those who admit to being homosexual rationally 
furthers the end of banning those who are engaging in homosexual 
conduct or are likely to do so.’’%3”° The court concluded that the 
regulation did further the military’s purpose, because in order to ‘‘avoid 
the administratively costly need to adduce proof of conduct or intent,”’ 





3368. Id. See also Robinson and Huber, 1993 in Review, supra note 233, at 278-79. 

3369. Steffan, 41 F.3d at 684. 

3370. Id. at 684, 685 n.1. See also Padula v. Webster, 822 F.2d 97, 103-04 (D.C. Cir. 
1987) (if the government can criminalize homosexual conduct, then a group that is 
defined by reference to that conduct cannot constitute a suspect class). 

3371. Steffan, 41 F.3d at 685 (quoting Goldman v. Weinberger, 475 U.S. 503, 509, 
106 S. Ct. 1310, 1314 (1986)). 

3372. Id. at 685 n.2. 

3373. Id. at 685. 

3374. Id. 

3375. Id. 

3376. Id. 
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“the military may reasonably assume that when a member states that 
he is a homosexual, that member means that he either engages [in] or 
is likely to engage in homosexual conduct.’’**”” The court acknowledged 
that it was conceivable that a person would describe himself as a 
homosexual ‘‘notwithstanding the absence of any ongoing conduct or 
the probability of engaging in such conduct.’”’*”* Nevertheless, the court 
concluded that any exceptions to this general premise as embodied in 
the regulations did not render the regulations unconstitutional under 
rational basis review, stating: 


[Cjourts are compelled under rational-basis review to accept a 
legislature’s generalizations even when there is an imperfect fit 
between means and ends. A classification does not fail rational- 
basis review because it ‘‘is not made with mathematical nicety or 
because in practice it results in some inequality.’’ ‘“The problems 
of government are practical ones and may justify, if they do 
require, rough accommodations—illogical, it may be, and unsci- 
entific.’’3379 


The court then noted that it was incumbent on Steffan to prove that 
homosexual orientation can be separated from homosexual conduct. 
The court noted that this would be difficult to prove, however, because 
‘‘thjomosexuality, like all forms of sexual orientation, is tied closely to 
sexual conduct.’’3®° Instead of offering any proof to support this con- 
tention—most noticeably, proof that Steffan, although of homosexual 
orientation, never had engaged in homosexual conduct—Steffan offered 





3377. Id. at 686. 

3378. Id. 

3379. Id. at 687 (quoting Heller v. Doe, 113 S. Ct. 2637, 2643 (1993) (quoting Dandridge 
v. Williams, 397 U.S. 471, 485, 90 S. Ct. 1153, 1161 (1970); and Metropolis Theatre Co. 
v. Chicago, 288 U.S. 61, 69-70, 33 S. Ct. 441 (1913))) (internal citations omitted). 

The court analogized this type of decision to a decision to force all police officers to 
retire upon reaching age 50. Although not all 50-year-olds are unfit for the physical 
demands of the police force, such a regulation prophylactically prevents the risk of 
unsatisfactory conduct. Id. at 688. 

3380. Id. at 689. In addressing the dissent’s disagreement with this premise, Id. at 
709-12, the court noted, 

[T]he dissent’s reasoning—that the government’s failure to produce evidence 
... that [this] inference is ‘‘rooted in reality’’ undermines its position—is 
predicated on an incorrect view of the constitutional law, ... and relies on 
recent district court decisions challenging the military’s ban on homosexuals 
which simply represent an undisciplined rebellion against the governing con- 
stitutional doctrine. It is not the government’s burden to establish the exact 
degree of correlation between those who describe themselves as homosexual 
and those who engage in homosexual conduct—let alone to show that the 
concepts are coterminous. Indeed, ‘the theory of rational basis review . . . does 
not require the [government] to place any evidence in the record’’ at all. 
Id. at 689-90 (quoting Heller, 113 S. Ct. at 2642) (omissions and substitutions in Steffan). 
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several challenges to the USNA’s use of his homosexual orientation as 
a proxy for homosexual conduct. 

The appellate court rejected Steffan’s argument that the regulations 
and directives punish an individual because of status, rather than 
because of conduct. The court noted that the premise that an individual 
cannot be punished for who that individual is, but only for what that 
individual does, derives from criminal law and is inapplicable in other 
contexts.**8! By way of illustration, the court noted that a person cannot 
be put in jail for being blind, but can be denied the opportunity to 
serve in the military because blindness is incompatible with military 
service.**®2 The court also rejected Steffan’s contention that, because he 
did not choose to be homosexual, it would be unfair to punish him for 
his orientation. The court disagreed, noting that the Navy has various 
restrictions based on genetic characteristics, such as height, that simi- 
larly prevent individuals from serving in the military.%*** The court also 
rejected Steffan’s argument that the military’s policy unconstitutionally 
presumed that those of homosexual orientation necessarily were in- 
tending to break the law—as embodied in the Uniform Code of Military 
Justice—by engaging in the forbidden homosexual conduct.**** The 
court instead believed that the military was entitled to infer from an 
admission of homosexual orientation that the individual had a propen- 
sity to engage in homosexual conduct.***5 The appellate court thus 
determined that Steffan failed to carry his burden of proving that 
homosexual orientation can be distinguished from homosexual conduct, 
and concluded that the USNA regulations survived rational basis re- 
view.338 

The court then turned to Steffan’s challenge under the DOD direc- 
tives, which define a homosexual as ‘‘a person, regardless of sex, who 
engages in, desires to engage in, or intends to engage in homosexual 
acts ... .’’3387 Steffan, already having conceded that the military could 
ban those who engaged in homosexual conduct,3*** aimed his attack at 
the phrase ‘‘desires to engage in ... homosexual acts,’’ contending 
that this ‘‘extend[s] the definition of homosexual into the realm of a 
service member’s private thoughts.’’*%*° Steffan argued that this provi- 
sion allowed members of the service to be expelled for feelings alone. 
The court then noted, ‘‘Where, as here, a statute or regulation has some 
concededly constitutional applications, a successful challenger must 





3381. Id. at 687 (citing Robinson v. California, 370 U.S. 660, 82 S. Ct. 1417 (1962)). 
3382. 


3383. Id. at 687-88. 

3384. Id. at 691. 

3385. Id. 

3386. Id. at 693. 

3387. Id. (quoting DOD Directive 1332.14.H.1.b(1), 32 C.F.R. Pt. 41, App. A (1991) 
(superseded)). 

3388. Id. at 685. 

3389. Id. 
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demonstrate that the statute is unconstitutional ‘as applied to the 
particular facts of [his] case.’’’*3°° The court then concluded that Steffan 
could not sustain this burden of proof, because he never offered evi- 
dence that he was punished solely because of his desires. In fact, he 
never offered any evidence that his statement that he was a homosexual 
meant only that he desired, but did not intend, to engage in homosexual 
conduct.**! Consequently, Steffan offered no conceivable basis from 
which the court could conclude that the ‘‘desires’’ portion of the 
directive injured him.**% 

Thus, Steffan did not prove that the USNA regulations could not 
satisfy rational basis review, because he failed to prove that homosexual 
conduct and homosexual orientation were not coterminus. Furthermore, 
Steffan did not prove that the DOD directives at issue caused him 
unconstitutional injury. Consequently, the D.C. Circuit affirmed the 
district court’s grant of summary judgment for the government.*°% 

The other 1994 cases that involved discrimination against students 
on the basis of sexual orientation, unlike cases of employment discrim- 
ination based on sexual orientation, did not address direct discrimi- 
nation against homosexual students. Rather, they addressed policies 
promulgated by educational institutions prohibiting the military and 
other employers that discriminate on the basis of sexual orientation 
from engaging in recruiting activities on the institutions’ campuses. 
Although the federal courts have ruled that the military’s discriminatory 
policy of prohibiting homosexuals from serving**™ does not violate the 
Equal Protection Clause,**°5 state courts have been willing to recognize 
that the military’s discriminatory policies can provide a basis for an 
educational institution’s decision to bar military recruiters from campus. 

In Gay and Lesbian Law Students Association at the University of 
Connecticut School of Law v. Board of Trustees, University of Connec- 
ticut,*9°* a trial referee of the Superior Court of Connecticut granted the 
plaintiffs’ request for a permanent injunction prohibiting the University 
of Connecticut from allowing access to its facilities by employment 
recruiters who discriminate on the basis of sexual orientation. In 1992, 
when this action first was brought and a temporary injunction was 





3390. Id. (quoting United States v. Salerno, 481 U.S. 739, 745 n.3, 107 S. Ct. 1095, 
2100 n.3). 

3391. Id. at 693-96. 

3392. Id. As an alternative analysis, the appellate court also noted that this lack of 
evidence that a particular portion of a statute actually injured him also meant that Steffan 
lacked standing to bring his claim in federal court. Id. at 697-98. For a discussion of the 
standing issue in this case, see Section VI.J., supra pages 550-552. 

3393. Id. at 699. 

3394. See 10 U.S.C. § 654 (1994). 

3395. See, e.g., Steffan v. Perry, 41 F.3d 677 (D.C. Cir. 1994); and Meinhold v. United 
States Dep’t of Defense, 34 F.3d 1469 (9th Cir. 1994) (holding that Navy regulation 
requiring separation from service based on homosexual statements could be construed 
constitutionally). 

3396. 1994 WL 395669 (Conn. Super. Ct. 1994) (unreported opinion). 
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issued, the only employment recruiter that fell into that category was 
the United States military. In this case, the court was called upon to 
decide whether the military still discriminated against homosexuals, 
and if it did, whether to grant a permanent injunction in response to 
the plaintiffs’ request.**°” Since the entry of the temporary injunction, 
Congress had enacted the National Defense Authorization Act for Fiscal 
Year 1994.%9°* Section 571 of the Act states that a member of the armed 
forces shall be separated from the armed forces if the individual is 
found to have engaged in particular prohibited conduct,** including 
homosexual acts,**° statements indicating a homosexual orientation,**" 
and attempts to enter into a homosexual marriage.** The first two 
prohibitions do contain a caveat, however, stating that separation will 
not be necessary if there are further findings that the individual will 
not engage in homosexual conduct in the future.3*°? 

The referee evaluated this statute and the relevant Department of 
Defense (DOD) directives, and concluded that the military still discrim- 
inated against homosexuals. Consequently, the court concluded that the 
Law School’s provision of assistance and facilities to military employers 
violated a Connecticut public act prohibiting all state agencies from 
discriminating on the basis of sexual orientation.**°* Thus, the court 
granted the students the permanent injunction to ban military recruiters 
from the University’s Law School.34% 

Lloyd v. Grella**°* addressed a similar issue in the secondary school 
context. Jean Lloyd filed suit on behalf of her son, David, against the 
Rochester, New York schools, challenging the school board’s resolution 
that employers, including the military, who discriminate on the basis 
of sexual orientation or other forbidden indicia would be barred from 
recruiting on campus. Lloyd contended that section 2-a of the New 
York Education Law,%*°? which ensures that the military, as an em- 
ployer, has the same access to schools as do all other employers, 
invalidated the Rochester school board’s resolution.** Both the trial 
court and the appellate court found for the parents, and the school 
board appealed.**” 





3397. Id. at *1. 

3398. Pub. L. No. 103-160, 107 Stat. 1547. Section 571 of the Act amends 10 U.S.C. 
§ 654. 

3399. 10 U.S.C. § 654(b) (1994). 

3400. Id. § 654(b)(1). 

3401. Id. § 654(b)(2). 

3402. Id. § 654(b)(3). 

3403. Id. § 654(b)(1),(2). 

3404. 1991 Conn. Pub. Acts 95-58. Section 10(a) of the Act specifically includes a 
prohibition against educational institutions providing employment referrals to public or 
private employers that discriminate on the basis of sexual orientation. 

3405. Gay and Lesbian Law Students, 1994 WL 395669 at *3. 

3406. 611 N.Y.S.2d 799 (N.Y. 1994). 

3407. N.Y. Epuc. Law § 2-a (McKinney 1988). 

3408. Lloyd, 611 N.Y.S.2d at 800. 

3409. Id. at 799. 
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The Court of Appeals of New York reversed. The court determined 
that the issue was whether the state’s education law mandated un- 
qualified military access to schools, and concluded that the law did 
not. Rather, the Act ‘‘specially protects military recruiters by granting 
them equal access. It does not correspondingly divest local school 
boards of their traditional discretionary powers to adopt protocols 
barring stated discriminatory policies and practices’’ such as discrimi- 
nation on the basis of sexual orientation.**° The court thus concluded 
that, since the school board’s policy treated military recruiters the same 
as other recruiters that engage in discriminatory recruiting practices, 
the policy did not violate state law.34" 

These types of policies have begun to produce a backlash effect, 
however. In 1994, Congress passed a law that denies DOD funds to 
any institution of higher education that has a policy of denying, or 
which effectively prevents, the military from gaining access to campus 
for recruitment purposes.**?? The law does specifically exclude from its 
provision secondary schools. So it is unlikely that policies such as 
those implemented by the Rochester school board will change. It re- 
mains to be seen, however, what effect, if any, this statute will have 
on policies at colleges and universities similar to those followed by the 
University of Connecticut Law School. 


D. Disability 


The Americans with Disabilities Act of 1990°*** (ADA) and the Re- 
habilitation Act of 1973°4** (RA) each prohibit discrimination against 
students with disabilities. Although both statutes similarly evaluate 
whether or not an individual has a disability, the elements of an ADA 
violation differ somewhat from the elements of an RA violation. Under 
both statutes, a person is disabled if that person has a physical im- 
pairment that substantially limits one or more major life activities; has 
a record of such an impairment; or is regarded as having such an 
impairment.**> The relevant implementing regulations for both statutes 
define a ‘‘physical impairment’’ as any physiological disorder or con- 
dition that affects any one of several bodily systems.**** The regulations 
also define ‘‘major life activity’’ by reference to a variety of functions, 
such as caring for one’s self, performing manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, and working.**” Beyond this 
point of common definitions, the two statutes diverge in application. 





. Id. at 801. 

. Id. at 802-03. 

. Pub. L. No. 103-337, 108 Stat. 2776 (to be codified at 10 U.S.C. § 503 (1994)). 
. 42 U.S.C. §§ 12101-12213 (1988 & Supp. V 1993). 

. 29 U.S.C. § 794 (1994). 

. 42 U.S.C. § 12102(2) (1988 & Supp. V 1993); and 29 U.S.C. § 706(8) (1994). 

. 28 C.F.R. § 36.104 (1995). 

= ie 
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The ADA makes it unlawful for a place of public accommodation to 
discriminate against a disabled individual in the full and equal enjoy- 
ment of its goods, services, facilities, privileges, advantages or accom- 
modations.**** To establish a claim of discrimination under the ADA, 
a plaintiff must prove three things: (1) that the plaintiff has a disability 
as defined by the ADA; (2) that the defendant is subject to the require- 
ments of the Act; and (3) either that the plaintiff was denied the 
opportunity to participate in or benefit from services or accommodations 
on the basis of a disability or that the defendant failed to make 
reasonable modifications in policies, practices or procedures to accom- 
modate the plaintiff’s disability.%**9 

The RA makes it unlawful for a program that receives federal funds 
to discriminate against an otherwise qualified individual with a disa- 
bility by denying that individual the benefits of participating in the 
federally funded program.**2° To establish a claim of discrimination 
under the RA, a plaintiff must prove four things: (1) that the plaintiff 
is disabled as defined by the RA; (2) that the plaintiff is ‘‘otherwise 
qualified’ to participate in the program; (3) that the defendant is 
denying the plaintiff the benefits of the federally funded program 
because of the plaintiff’s disability; and (4) that the relevant program 
or activity is receiving federal financial assistance.**' 

Thus, the main distinction between the two laws is to whom each 
applies. The ADA applies to places of public accommodation with 
fifteen or more employees, while the RA applies to programs that 
receive federal funding. Educational institutions, then, generally are 
subject to both Acts. 

Generally, the cases under either law turn on whether the plaintiff 
can prove to be disabled by a preponderance of the evidence. If the 
plaintiff satisfies that burden, the plaintiff then must prove that the 
accommodation requested of the defendant is reasonable. The cases 
below are organized according to the type of disability at issue: pure 
physical disabilities, physical disabilities requiring learning accommo- 
dations, and learning disabilities. 


1. Physical Disabilities 


Two 1994 cases addressed physical disabilities in the education 
setting. In both, the courts found for the plaintiff on the grounds that, 
with reasonable accommodations, the disabled plaintiff was qualified 
to participate in the educational program at issue. 





3418. 42 U.S.C. § 12182(a) (1988 & Supp. V 1993). 

3419. Id. § 12182. 

3420. 29 U.S.C. § 794(a) (1994). 

3421. See Doherty v. Southern College of Optometry, 862 F.2d 570, 573 (6th Cir. 
1988}, cert. denied, 493 U.S. 810, 110 S. Ct. 53 (1989). 
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In Lane v. Pena,**?? the federal District Court for the District of 
Columbia had to determine whether James Lane’s insulin-dependent 
diabetes mellitus rendered him unfit to continue his education at the 
United States Merchant Marine Academy (USMMA). Lane had devel- 
oped his condition sometime during his first year at the USMMA, but 
managed to complete the year. At the start of his second year, after his 
condition had been diagnosed by the USMMA chief medical officer, 
the USMMA notified Lane that he was being dismissed because of his 
medical condition.**?? The USMMA based its decision on the fact that 
Lane’s condition rendered him ineligible for a commission to the United 
States Navy/Merchant Marine Reserve program, and consequently, Lane 
could not fulfill the obligations to which he agreed when he entered 
the USMMA. 

Lane filed suit against the USMMA, contending that his discharge 
violated both the Maritime Education and Training Act of 1980°*4 
(META) and the RA. The district court agreed with Lane that USMMA’s 
decision violated the terms of META. USMMA had contended that 
META required that all cadets be qualified to earn a merchant marine 
license as well as be qualified to serve in the naval reserves. The 
USMMA acknowledged that Lane’s diabetes likely would not prevent 
him from obtaining his merchant marine license and serving in the 
United States Coast Guard, which has less stringent physical require- 
ments than the United States Navy has,***5 and Lane did not contest 
that his diabetes rendered him unfit for a commission in the naval 
reserves.*426 Thus, the only issue was whether, under META, Lane was 
required to be commissioned in the naval reserves to fulfill the condi- 
tions of his appointment to the USMMA. After a lengthy analysis of 
the terms of META,*?” the district court concluded that the USMMA 
had misinterpreted the statute. Lane was not required to obtain a 
commission to the naval reserves to fulfill his obligation to the USMMA. 
Rather, he was required only to apply for a commission, and if one 
were tendered, to accept it.**® The court thus concluded that the 
USMMA could not rely on META to justify its decision to terminate 
Lane from the Academy. 

The district court then turned to Lane’s RA claim. In addressing the 
four elements of a claim under the RA, the court determined that the 
only issue was whether Lane was ‘‘otherwise qualified’’ to participate 





3422. 867 F. Supp. 1050 (D.D.C. 1994), aff’d, 1995 WL 418635 (D.C.Cir. 1995), petition 
for cert. filed, 64 U.S.L.W. 3167 (Sept. 5, 1995). 

3423. 867 F. Supp. at 1052. 

3424. 46 U.S.C. § 1295 (1988). 

3425. Lane, 867 F. Supp. at 1055. To obtain his merchant marine license and Coast 
Guard commission, Lane would have to prove only that his diabetes was under control. 

3426. Id. at 1052 n.1. 

3427. Id. at 1056-69. 

3428. Id. at 1069. 
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in the Academy’s educational program.**”? The court then noted, “A 
qualified disabled person is one who meets all academic and non- 
academic qualifications that are ‘essential to participation in the pro- 
gram in question.’’’**° The court also noted that a person who cannot 
meet all essential qualifications still will be qualified under the RA ‘‘if 
reasonable modifications in the program will accommodate the disabil- 
— 

The court then determined that it was undisputed that Davis was 
‘‘extremely well qualified’’ to participate in the USMMA program,°**? 
despite USMMA’s meritless objections that Lane’s condition, which 
rendered him unable to obtain a naval reserve commission, also ren- 
dered him unable to fulfill the requirements of the USMMA program. 
Because USMMA based its assessment on what the court already had 
determined to be an erroneous reading of META, the court rejected 
USMMA’s argument.**** The court then noted that, under the RA, 
USMMaA had the burden of proving that it reasonably could not accom- 
modate Lane’s disability.**** The court concluded that USMMA made 
no showing that it would be required to make unreasonable accom- 
modations for Lane’s condition. In fact, the court itself determined that 
the only accommodation Lane required ‘‘would amount to simply [being 
allowed] to graduate.’’***5 Accordingly, the court concluded that the 
USMMA would suffer no hardship by allowing Lane to graduate and 
become a merchant marine officer.**** 

Consequently, the court concluded that USMMA violated the RA by 
dismissing Lane, an otherwise qualified individual, from its program 
solely because of his diabetes. The court then granted summary judg- 
ment in favor of Lane, ordered the USMMA to reinstate Lane as a 
cadet, and awarded him compensatory damages as provided for under 
the Act.**3” 

Similarly, in Thomas v. Davidson Academy,*** the District Court for 
the Middle District of Tennessee had to determine whether the Davidson 





3429. Id. Clearly, Lane’s condition constituted a disability, the USMMA received 
federal funding, and the USMMA had discharged Lane because of his disability. 

3430. Id. (quoting Southeastern Community College v. Davis, 442 U.S. 397, 406, 99 
S. Ct. 2361, 2367)). 

3431. Id. (citing School Bd. of Nassau County v. Arline, 480 U.S. 273, 287 n.17, 107 


S. Ct. 1123, 1131 n.17 (1987); and Davis, 442 U.S. at 408, 99 S. Ct. at 2368). 
3432. Id. at 1071. 


3433. Id. at 1069-71. 

3434. Id. at 1071 (citing Gallagher v. Catto, 778 F. Supp. 570, 577-78 (D.D.C. 1991), 
aff'd, 988 F.2d 1280 (D.C. Cir. 1993)). 

3435. Id. 

3436. Id. The court also noted that the USMMA erred in not making an individualized 
inquiry into the facts of Lane’s case. Id. at 1072. 

3437. Id. at 1075. The court noted that USMMA was not shielded by sovereign 
immunity from liability for damages under the RA, because Congress specifically made 
all provisions of the Act, including its compensatory damages provision, applicable to 
all programs or activities that receive federal funds. Id. at 1073-74. 

3438. 846 F. Supp. 611 (M.D. Tenn. 1994). 
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Academy***® failed to make reasonable accommodations for Amy Thomas’ 
medical disability. Thomas suffered from idiopathic thrombocytopenic 
purpura (ITP), a serious, but non-contagious, autoimmune disorder that 
affected her blood system. The ITP caused Thomas to be prone to 
sudden, abnormally low platelet counts, which could, and did, lead to 
life-threatening spontaneous hemorrhaging. As a result of her condition, 
Thomas had been hospitalized several times in the fall of her senior 
year at Davidson; during one of her hospital stays, she also had surgery 
to remove her spleen.***° Thomas’ mother had informed Academy of- 
ficials about her condition, and the officials indicated that they were 
aware of the seriousness of her illness.**** 

One Friday in January of 1994, during art class, Thomas cut herself 
with an ‘‘X-acto’’ knife and began bleeding. Several school personnel, 
including the school nurse, described Thomas’ reaction to the cut as 
‘‘hysterical,’’ and noted that she appeared to be scared and extremely 
agitated and was being uncooperative with the school nurse.***? The 
following Monday, the Academy’s principal informed Thomas that her 
behavior did not comport with what was expected of a Davidson 
Academy student, and indicated that she would be dismissed from the 
Academy at the end of the current term, one term before she was to 
graduate from high school.**** Thomas and her mother had tried to 
explain that her hysterical behavior was the result of stress over her 
ITP, but the principal refused to accept their justifications. Thomas’ 
physician and attorney also wrote letters to the principal requesting 
that he make some accommodation for the stress she experienced after 
cutting herself. The principal did not relent, however, whereupon 
Thomas filed suit against the Academy under both the ADA and the 
RA, alleging that the principal’s actions improperly discriminated against 
her because of her disability.**** Thomas sought a preliminary injunction 
restraining the Academy both from expelling her and from retaliating 
against her for exercising her rights. The district court thus had to 
evaluate the likelihood that Thomas would succeed on the merits of 
her claims.***5 

The court first determined that Thomas’ ITP constituted a disability, 
because it ‘‘substantially limits her ability to perform many major life 
activities.’’**** The court noted that she had been hospitalized three 
times in the two and one-half months since her diagnosis and she 
required continuing medical treatment. Furthermore, Thomas’ physi- 





3439. The Davidson Academy is a private institution, but does receive federal funding, 
and is considered a public accommodation under the ADA. Id. at 618. 

3440. Id. at 613-14. 

3441. . at 614. 

3442. Id. at 615. 

3443. Id. at 615-16. 

3444. Id. at 616. 

3445. 

3446. Id. at 617. 
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cian testified that she was at risk of excessive bleeding or hemorrhaging 
when performing even very routine activities.°**7 The court then ad- 
dressed whether Thomas was ‘‘otherwise qualified’ to participate in 
the Academy’s programs, and noted, ‘“‘[I]t [was] undisputed that Miss 
Thomas is academically qualified to remain at Davidson Academy.’’**#* 
Although she had missed several weeks of classes due to her ITP, she 
still maintained an ‘‘A’’ average in five of her six courses.**° 

The court then addressed whether Thomas was being expelled solely 
because of her disability, and whether Davidson had failed to make 
reasonable accommodations for her condition. The court acknowledged 
that Thomas’ behavior on the day that she cut her finger ‘“‘was consid- 
ered generally to be unacceptable for a Davidson Academy student.’’*4°° 
The court then evaluated testimony from an expert in the treatment of 
adolescents suffering from blood diseases to the effect that Thomas’ 
exaggerated reaction to her injury was to be expected in an adoles- 
cent.°45? Thus, the court determined that Thomas’ reaction was the 
result of her ITP. Because she was dismissed for her reaction, the court 
then concluded that she was dismissed because of her disability.*** 

The court next addressed the reasonable accommodation issue, rec- 
ognizing, ‘‘[NJeither the ADA nor the Rehabilitation Act impose[s] any 
requirement on educational institutions to lower or effect substantial 
modifications of standards to accommodate a person with a disabil- 
ity.’’°453 However, ‘‘blind adherence to policies and standards resulting 
in a failure to accommodate a person with a disability is precisely what 
the [ADA] and [RA] are intended to prevent.’’**** The court then 
concluded that the Academy had failed to make a reasonable accom- 
modation for Thomas’ disability. The court noted that the Academy 
reasonably could have accommodated Thomas simply by allowing her 
to remain enrolled at the Academy, perhaps also imposing a punishment 
for her outburst, such as suspending her driving privileges, in order to 
maintain the Academy’s disciplinary standards.***5 

Consequently, the court entered a preliminary injunction prohibiting 
the Academy from expelling Thomas or otherwise interfering with her 
continued enrollment at the Academy. The court also prohibited the 
Academy from ‘‘retaliating, coercing, intimidating, threatening, or in- 
terfering with Miss Thomas in the exercise and enjoyment of her rights 





. at 617-18. 
. at 618. 


. at 619. 

. at 618 (citing Davis, 442 U.S. at 413, 99 S. Ct. at 2370). 
. at 619. 

. at 616, 619. 

. at 620. 
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2. Physical Disabilities Requiring Learning Accommodations 


The cases below indicate that a student who brings a discrimination 
complaint based on a physical disability that requires an institution to 
alter its academic programs to accommodate the disability faces two 
significant burdens. First, the student must prove that the physical 
disability caused or is related to the student’s learning difficulties.*+*’ 
This burden is extremely difficult to meet when the student first raises 
the disability issue in response either to being placed on academic 
probation or to being dismissed from a program because of poor aca- 
demic performance.*** A plaintiff who succeeds at this task then must 
prove that the institution failed to make reasonable accommodations 
for the disability. The plaintiff, however, is faced with three potential 
pitfalls in making this argument. First, the plaintiff must overcome the 
courts’ traditional deference to the academic judgment of educational 
institutions. Courts tend to accept the judgment of an academic insti- 
tution that the plaintiff's poor academic performance was the result of 
a lack of skill rather than a disability.**5* Second, the plaintiff who has 
requested and received particular accommodations, especially those 
recommended by the plaintiff’s physician, will have a difficult time 
proving that the institution did not try to make reasonable accommo- 
dations for the disability.*** Third, the plaintiff must prove that the 
requested accommodation was reasonable. 


Ohio Civil Rights Commission v. Case Western Reserve University*** 
discusses this third element—that is, how far an institution must go in 
altering its academic programs to accommodate a student with a disa- 
bility. Cheryl Fischer, who was blind, applied for admission to the 
medical school at Case Western Reserve University (Case) intending to 
become a psychiatrist. Despite academic credentials and recommenda- 





3457. See, e.g., Lewis and Clark Colleges, 5 N.D.L.R. ¢ 248 (Feb. 16, 1994) (no 
violation of ADA or RA by college when student who requested accommodation for 
silicone toxemia-caused learning disability failed to provide college with proof of disa- 
bility). 

3458. See, e.g., Murphy v. Franklin Pierce Law Ctr., 882 F. Supp. 1176 (D.N.H. 1994), 
aff'd, 56 F.3d 59 (1st Cir. 1995). 

3459. See, e.g., Murphy, 882 F. Supp. at 1182 (law student offered no proof that her 
poor academic performance over five semesters was the result of her visual impairment 
rather than, as the law school contended, a result of her lack of analytical skills); Rothman 
v. Emory Univ., 1994 WL 113080 at *2 (N.D. Ill. Apr. 1, 1994) (epileptic law school 
graduate has burden of proving that his poor grades were the result of law school’s 
‘‘stereotypical perception of his handicap and not [the result] of its good-faith perception 
of his attributes and abilities, whether or not those attributes and abilities were influenced 
by his handicap’’). 

3460. See, e.g., Murphy, 882 F. Supp. at 1182 (law student unable to prove law school 
failed to make reasonable accommodations for her disability because ‘‘the undisputed 
evidence establishe[d] that she failed to achieve passing grades even after she received 
all of the accommodations suggested by her physician’). 

3461. 6 N.D.L.R. ¢ 49, 1994 WL 716543 (Ohio Ct. App. Dec. 22, 1994), appeal denied, 
649 N.E.2d 280 (Ohio 1995). 
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tions that, in light of her disability, were impressive, Case denied her 
admission to its medical school after several members of the admissions 
committee expressed reservations about her disability.***? Fischer then 
brought an action under Ohio civil rights law**® alleging that Case 
denied her admission to medical school ‘‘for reasons not applied equally 
to all persons without regard to their handicap.’’*** 

Fischer first contended that she could be assimilated into Case’s 
program with reasonable accommodations. In support of her contention, 
Fischer offered evidence that, in 1976, Temple University had graduated 
from its medical program Dr. David Hartman, a blind psychiatric 
student. Fischer argued that Case could make the same accommodations 
for her that Temple did for Hartman. Before the trial court, Fischer 
offered Hartman as her primary medical witness. Based on Hartman’s 
testimony, the trial court characterized the modifications that Temple 
made to its program as ‘‘insignificant.’’ ‘‘Through the use of raised- 
line drawings, models, instructive descriptions, tape recorded books, 
personal tutoring, and the assistance of graduate students, Dr. Hartman 
was able to successfully complete every course.’’*** The court then 
concluded that, had Case ascertained whether Fischer could benefit 
from similar accommodations, ‘‘it is abundantly clear from the record 
that Ms. Fischer could have been admitted with only reasonable mod- 
ification to its medical program to accommodate her handicap.’’**** The 
trial court thus ordered Case to admit Fischer to its medical program.**” 

On Case’s appeal, the Court of Appeals of Ohio evaluated additional 
testimony regarding the reasonableness of the accommodations that 
Temple had made for Hartman. One Temple instructor, Dr. Troyer, 
testified that Hartman had required special assistance in every class, 
and most especially in the laboratory classes that made up a large 
portion of the medical school’s curriculum. Troyer commented that 
every lecture was modified to be more descriptive to Hartman. Fur- 
thermore, Hartman required two io three times as much instructor 
assistance outside class as the other students required, and those needs 
caused difficulties for the other students in the program.** The ap- 
pellate court also noted that Case, unlike Temple, required its medical 
students to be able to respond to patient emergencies. Thus, medical 
students needed to have the ability to read charts and x-rays, place an 
IV in a patient, draw blood, inject medications, and perform cardio- 
pulmonary resuscitation in emergency situations.**® 





1994 WL 716543 at *1-5. 
Onto Rev. Cope. ANN. § 4112 (Anderson 1995). 
Case Western, 1994 WL 716543 at *1. 
. Id. at *4. 
. Id. at *5 (citing Alexander v. Choate, 469 U.S. 287, 105 S. Ct. 712 (1985)). 
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The appellate court then made two conclusions regarding the reason- 
ableness of the accommodations that Fischer had requested: first, that 
the voluntary accommodations made by Temple for Hartman ‘‘were far 
from reasonable and were[,] in fact, unduly burdensome’’; and second, 
that the ‘‘accommodations necessary to graduate Fischer [from Case] 
would leave her with no meaningful medical experience,’’ and thus, 
would alter the fundamental nature of Case’s medical program.*” 
Consequently, the court concluded that the accommodations Fischer 
requested were not reasonable, and therefore, Case did not violate the 
state civil rights law. The appellate court thus reversed the trial court’s 
judgment for Fischer.*47! 


3. Learning Disabilities 


Learning disabilities requiring academic accommodations present dif- 
ferent difficulties for the plaintiff than do other difficulties requiring 
academic accommodations. While both present the same sort of diffi- 
culties in proving the type of accommodation that would be reasonable, 
alleged learning difficulties present the added burden of proving the 
existence of such a disability when the methods for evaluating such 
disabilities are particularly susceptible to varying interpretations. As 
the cases below indicate, courts are particularly skeptical of claims of 
learning disabilities. Moreover, as is the case with physical disabilities 
that cause learning disabilities, when an institution provides a student 
with whatever accommodations the student requests, the student will 
have an especially difficult time proving that the institution did not 
act reasonably .**72 

Both Pazer v. New York State Board of Law Examiners**”? and Argen 
v. New York State Board of Law Examiners*”: illustrate the difficulties 
plaintiffs have in proving learning disabilities in the context of exam- 
inations. In Pazer, Jonathan Pazer claimed that he suffered from a visual 
processing disability and requested accommodations during the July 
1993 bar exam. The state board denied his request, so he took the exam 
without accommodations, achieving a score of 625 against a passing 
score of 640. He again requested accommodations for the February 1994 
exam, using the same supporting evidence, and again, the board denied 
his request. Pazer then filed suit, alleging that the board’s decision 
violated the ADA. He requested a preliminary injunction requiring the 
board to provide the requested accommodations for the February, 1994 
bar exam.*475 





3470. Id. 

3471. Id. at *9. 

3472. See, e.g., Oregon State Univ., 5 N.D.L.R. { 220 (Mar. 4, 1994) (learning-disabled 
student who received all of the academic accommodations he requested could not make 
out claim for discrimination under the RA or the ADA). 

3473. 849 F. Supp. 284 (S.D.N.Y. 1994). 

3474. 860 F. Supp. 84 (W.D.N.Y. 1994). 

3475. Pazer, 849 F. Supp. at 285-86. 
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The District Court for the Southern District of New York refused to 
grant the injunction, however, finding that Pazer did not offer evidence 
sufficient for the court to conclude that he had a learning disability. 
An acknowledged expert on dyslexia had administered several tests to 
Pazer, and concluded that he scored well within the average range for 
adults on most of the tests and in the superior range on the other 
tests.°*7® The court then determined that Pazer’s poor performance could 
be attributed to other factors, such as ‘‘stress, nervousness, cautious- 
ness, and lack of motivation,’’**”” and refused to find that Pazer had a 
disability that needed to be accommodated. 

Similarly, in Argen, Ralph Argen petitioned the same state board for 
accommodations for his learning disability, which was described as a 
‘‘right hemispheric learning disability’ that ‘‘interfere[d] with his abil- 
ity to perform reading comprehension tasks at a rate competitive with 
non-disabled persons.’’**7* Relying on the same expert evaluator as in 
Pazer, the board denied Argen’s request.**”? Argen then filed suit, 
alleging that the board’s decision violated the ADA. 

After a bench trial, the District Court for the Western District of New 
York concluded that Argen had not proved by a preponderance of the 
evidence that he had a learning disability, and thus, was not entitled 
to any special accommodations. In reaching its decision, the court 
noted the conflicting testimony of Argen’s witnesses regarding his 
condition,*#°° especially the testimony of the doctor who initially had 
diagnosed his right-hemisphere disorder. At trial, the doctor contra- 
dicted his earlier diagnosis with testimony that indicated that Argen 
actually had a left-hemisphere disorder that caused him problems with 
spatial relationships, rather than with language or phonetics.***! In 
evaluating the testimony of Argen’s other witnesses, the court noted 
that Argen tested in the ninety-fifth percentile on a reading compre- 
hension test and in the eighty-second percentile on a mathematical 
reasoning test.***? Faced with this conflicting testimony by Argen’s own 
witnesses, as well as with the compelling testimony by the board’s 
expert, the district court thus concluded that Argen was not entitled 
to special accommodations to take the bar exam. Accordingly, the court 
dismissed Argen’s complaint.*** 


E. Sexual Harassment 


In evaluating students’ claims regarding sexual harassment, courts 
are confronted with several issues. First, courts must determine which 





Id. at 287. 
Id. 
Argen, 860 F. Supp. at 86. 


. at 88. 
. at 89. 
. at 90. 
. at 91. 
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law applies to the claim. Claims in the elementary and secondary 
school context often are brought under 42 U.S.C. section 1983, alleging 
that harassment by a teacher or other school official violated the 
student’s ‘‘liberty interest in bodily integrity’ that is protected by the 
Due Process Clause of the Fourteenth Amendment.*** This type of 
claim, however, can be sustained only against school officials, including 
teachers, who act under color of state law—that is, against those who 
use their positions as public employees to sexually harass, intimidate 
or molest students.***° The state is not obligated to protect students 
from the sexually harassing conduct of other students, ‘‘unless the state 
has made an affirmative act restraining the individual’s freedom to act 
on his own behalf.’’4*° This same liberty interest is not of paramount 
importance in the higher education setting, however, because college 
students are adults who typically are expected by the courts to be more 
responsible for their own ‘‘bodily integrity.’’ Thus, actions for sexual 
harassment in the higher education context are difficult to sustain under 
section 1983, in the absence of proof of some sort of special duty of 
care that the institution owes the student. 

Consequently, college-age plaintiffs usually attempt to make out claims 
for sexual harassment under the equal educational opportunity man- 
dates of Title IX.54®” This, however, has pitfalls as well. First, Title IX 
applies only to programs or activities that receive federal financial 


assistance, and not to the individuals who allegedly commit the ha- 
rassing conduct.**®* Second, the courts still have not ruled conclusively 
whether Title IX allows a claim for sexual harassment based on a hostile 
educational environment similar to the Title VII claim for sexual 





3484. See Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443, 450 (5th Cir.), cert. denied, 
115 S. Ct. 70 (1994). 

3485. See Wilson v. Webb, 869 F. Supp. 496, 497 (W.D. Ky. 1994) (‘‘Schoolchildren 
have a liberty interest in their bodily integrity that is protected by the Due Process Clause 
of the Fourteenth Amendment and physical sexual abuse by a school employee violates 
that right.’’) (citing Doe, 15 F.3d at 451-52; and Stoneking v. Bradford Area Sch. Dist., 
882 F.2d 720, 727 (3d Cir. 1989)). 

3486. Seamons v. Snow, 864 F. Supp. 1111, 1120 (D. Utah 1994) (citing DeShaney v. 
Winnebago County Dep’t of Social Servs., 489 U.S. 189, 195, 109 S. Ct. 998, 1003 
(1989)). 

See also Aurelia D. v. Monroe County Bd. of Educ., 862 F. Supp. 363, 365-66 (M.D. 
Ga. 1994) (‘‘The state has no constitutional duty to protect its citizens from private 
persons ... [unless] the state has acted to render the person incapable, or significantly 
less capable, of caring for or protecting himself ....’’) (citing DeShaney, 489 U.S. at 
195, 109 S. Ct. at 1002; D.R. v. Middle Bucks Area Vocational Technical Sch., 972 F.2d 
1364 (3d Cir. 1992), cert. denied, 113 S. Ct. 1045 (1993); Youngberg v. Romeo, 457 U.S. 
307, 309, 102 S. Ct. 2452, 2454 (1982); and Estelle v. Gamble, 429 U.S. 97, 97 S. Ct. 
285 (1976)). 

3487. See Carrie Baker, Comment, Proposed Title [IX Guidelines on Sex-Based Harass- 
ment of Students, 43 Emory L.J. 271 (1994). 

3488. See, e.g., Aurelia D., 862 F. Supp. at 357 (only federally funded institutions 
can be held liable for violating Title IX); and Bustos v. Illinois Institute of Cosmetology, 
1994 WL 710830 (N.D. Ill. Dec. 15, 1994). 
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harassment based on a hostile work environment, which allows a 
plaintiff to recover for an employer’s negligence in failing to maintain 
a work environment that is not sexually hostile or abusive.***° 

In 1994, in Seamons v. Snow,***° the District Court for the District 
of Utah concluded that importing Title VII principles into Title IX 
interpretations was inappropriate because, unlike Title VII, Title [IX was 
enacted pursuant to Congress’ spending power. The court then noted, 
‘‘Because ‘legislation enacted pursuant to the spending power is much 
in the nature of a contract,’ and because ‘there can . . . be no knowing 
acceptance’ of conditions which a state is unable to ascertain, Congress 
must be explicit and unambiguous when it conditions the grant of 
federal moneys.’’***! The court continued, ‘‘Title IX does not expressly 
create a cause of action based on negligence for hostile environment{, 
and it] would be inappropriate for this Court to import the doctrine of 
hostile environment sexual harassment from Title VII into this Title IX 
action. ’’492 

In Murray v. New York University College of Dentistry,3*** however, 
the District Court for the Southern District of New York noted the 
‘“‘uncertain viability’ of Patricia Murray’s hostile educational environ- 
ment claim under Title IX, but nevertheless evaluated her claim under 
the Title VII standards. Ultimately, the court dismissed Murray’s com- 
plaint, finding that she had failed to prove that the supervising doctors 
at the dental school at which she was a student were aware of the fact 
that a patient was sexually harassing her. The court thus concluded 
that Murray’s claim did not satisfy the Title VII standards for a sexual 
harassment claim.**% 

A third court, in Bustos v. Illinois Institute of Cosmetology,*** ex- 
pressly stated without explanation, ‘‘[I]t is appropriate to apply Title 
VII standards to a hostile environment claim brought under Title IX.’’°*%° 
The District Court for the Northern District of Illinois then evaluated 
Jo Ann Bustos’ claim that the sexually harassing actions of Charles 
Cross, the president and an instructor at the Illinois Institute of Cos- 
metology, which included ‘‘uninvited hugs, kisses, gropes, and sexual 
innuendoes,’’*4°” created an educational environment that a reasonable 





3489. See Harris v. Forklift Systems, Inc., 114 S. Ct. 367 (1993); and Meritor Savings 
Bank v. Vinson, 477 U.S. 57, 106 S. Ct. 2399 (1986). For a discussion of claims of 
hostile work environment, see Section IX.E., supra pages 738-744. 

3490. 864 F. Supp. 1111 (D. Utah 1994). 

3491. Id. at 1118 (quoting Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 
17, 101 S. Ct. 1531, 1540 (1981)). 

3492. Id. 

3493. 1994 WL 533411 (S.D.N.Y. Sept. 29, 1994), aff'd, 57 F.3d 243 (2d Cir. 1995). 

3494. 1994 WL 533411 at *3. 

3495. 1994 WL 710830 (N.D. Ill. Dec. 15, 1994). 

3496. Id. at *3 (citing Patricia H. v. Berkeley Unified Sch. Dist., 830 F. Supp. 1288, 
1290 (N.D. Cal. 1993)). 

3497. Id. 
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person would find hostile or abusive.**** The court concluded that this 
was a question for the jury, and denied the Institute’s motion to dismiss 
this part of Bustos’ claim.**% 

In light of these conflicting analyses by the federal district courts, 
then, a plaintiff cannot be sure whether a particular court will entertain 
a claim for sexual harassment based on a hostile educational environ- 
ment or whether it will incorporate the Title VII hostile environment 
analysis into a Title [IX sexual harassment case. 

One final area of concern for the courts arises when a complaint of 
sexually harassing behavior confronts another important constitutional 
right, such as academic freedom under the First Amendment. In Silva 
v. University of New Hampshire,» for example, several students 
accused Donald Silva, a tenured professor at the University of New 
Hampshire (UNH), of sexual harassment stemming from sexually-ex- 
plicit statements that Silva had made in class to illustrate specific 
points about writing.*5 Silva alleged that UNH’s decision to suspend 
him because of these in-class statements violated his First Amendment 
right to academic freedom, and the District Court for the District of 
New Hampshire agreed.**°? Analyzing Silva’s statements in the context 
of his classroom lectures, the court concluded that, although the state- 
ments used sexual references to describe writing processes, the state- 
ments themselves were not ‘‘of a sexual nature,’’ and thus, were not 


prohibited by UNH’s Sexual Harassment Policy. The district court thus 
concluded that Silva’s statements did not violate UNH policy, and 
consequently, UNH’s disciplinary action violated Silva’s First Amend- 
ment rights.35° 


XII. INTERCOLLEGIATE ATHLETICS 


A. Coaches’ Compensation 


In one 1994 case addressing gender discrimination in coaches’ com- 
pensation under Title VII, the Equal Pay Act, and Title IX, the court 
pointed out the different requirements for filing a claim under each of 
the various laws. Although the plaintiff ultimately was unsuccessful in 
her claim, the issues raised in Deli v. University of Minnesota*** point 
out the importance of properly framing compensation discrimination 





3498. Id. 

3499. Id. at *5. 

3500. 888 F. Supp. 293 (D.N.H.), cert. denied, 115 S. Ct. 236 (1994). 

3501. Id. at 298-303. 

3502. Id. at 312-13. 

3503. Id. For a complete discussion of the First Amendment aspects of this case, see 
Section IX.C., supra pages 680-684. 

3504. 863 F. Supp. 958 (D. Minn. 1994). 
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claims. Moreover, the case points out that federal law presents some 
obstacles in filing those claims.**% 

The University of Minnesota (UM) had terminated Katalin Deli from 
her position as the former head coach of the University’s women’s 
gymnastics team. She challenged her termination through the Univer- 
sity’s grievance process, but the University upheld the termination after 
finding just cause for its decision.**°* Deli then filed suit, alleging that 
the University improperly had paid her less than it had paid to the 
head coaches of several of the men’s athletic teams. Interestingly, 
instead of claiming that she was discriminated against because of her 
gender, Deli claimed that the pay differential was based on the gender 
of the athletes she coached. She charged that such discrimination 
violated Title VII of the Civil Rights Act of 1964,°°” the Equal Pay 
Act,3®° and Title IX of the Education Amendments of 1972.°5°° The 
District Court for the District of Minnesota granted summary judgment 
for the University, however, finding that the case presented no genuine 
issue of material fact.*5° 

In reviewing Deli’s Title VII claim, the court determined that Title 
VII prohibits discrimination based on the gender of the employee. It 
does not prohibit discrimination based on the ‘‘[gender] of other persons 
over whom the employee has supervision or oversight responsibili- 
ties.’’°5"? Thus, Deli could not use the fact that she coached women to 
support her claim under Title VII that she received lower pay than the 
coaches of men’s teams. She had to prove that she received lower pay 
because she was a woman. Because she had based her discrimination 
complaint on the gender of her athletes, she had no claim for which 
relief could be granted under Title VII.°5?2 

The court then addressed Deli’s Equal Pay Act (EPA) claims. The 
EPA prohibits an employer from discriminating among employees on 
the basis of sex if the employees perform ‘‘equal work,’’*>** unless the 
pay differential is ‘‘based on any other factor other than sex.’’*** The 
court examined each of these aspects of the law separately. First, the 
court interpreted the ‘‘factor other than sex’’ provision to apply to the 
gender of the employee, not the gender of the athletes coached.***® 





3505. See also Joseph Williams, Lower Pay for Women’s Coaches: Refuting Some 
Common Justifications, 21 J.C. & U.L. 643 (1995). 

3506. Deli, 863 F. Supp. at 959. 

3507. 42 U.S.C. §§ 2000e to 2000e-17 (1988). 

3508. 29 U.S.C. § 206(d) (1994). 

3509. 20 U.S.C. §§ 1681-1688 (1994). 

3510. Deli, 863 F. Supp. at 960, 963. 

3511. Id. at 960. 

3512. Id. 

3513. The EPA defines ‘‘equal work’’ as ‘‘work on jobs the performance of which 
requires equal skill, effort, and responsibility, and which are performed under similar 
working conditions ... .’’ 29 U.S.C. § 206(d)(1) (1994). 

3514. Id. : 

3515. Deli, 863 F. Supp. 960-61 (citing Equal Employment Opportunity Comm’n v. 
Madison Community Unit Sch. Dist. No. 12, 818 F.2d 577, 581, 584 (7th Cir. 1987)). 
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Then, the court determined that, even if the ‘‘factor other than sex’’ 
provision could be read to mean the gender of the athletes coached, 
Deli had not asserted sufficient facts to prove that her work was 
substantially equal to the work performed by the men’s coaches against 
whose salary she compared hers.*°* Thus, Deli had no claim for relief 
under the EPA.*5*” 

Finally, the court dismissed Deli’s Title IX claims, finding that the 
statute of limitations period for bringing the claims had expired. Since 
Title IX does not contain an express statute of limitations, the court 
had to apply the ‘‘most closely analogous’’ statute of limitations pro- 
vided under state law.**** Since Title IX prohibits gender discrimination 
in education programs, the court applied the one-year statute of limi- 
tations from the Minnesota Human Rights Act, which also prohibits 
discrimination in education on a variety of bases, including gender.*5’® 
The court then determined that the latest instance of possible pay 
discrimination had occurred on the date on which Deli had received 
her last paycheck. Consequently, because Deli had filed her discrimi- 
nation claim approximately sixteen months after that date, the statute 
of limitations for her Title IX claim had expired.*>”° 

Despite this, the court did address briefly the merits of Deli’s Title 
IX claims, and concluded that her claims also failed on their merits.*>** 
The court deferred to the Department of Education Office of Civil Rights 
Title IX Policy Interpretation and Title [IX Investigator’s Manual.**?? The 


Policy Interpretation provides that ‘‘differential compensation of coaches 
violates Title IX ‘only where compensation or assignment policies or 
practices deny male and female athletes coaching of equivalent quality, 
nature or availability.’’’*5?? The court noted further, ‘“The Investigator’s 





3516. Id. Specifically, the plaintiff chose to compare her duties as women’s gymnastics 
coach with the duties of the men’s football, hockey, and basketball coaches. The 
University presented evidence that refuted her claim of ‘‘equal work’’: all three of the 
men’s teams were substantially larger and generated more revenue than did the women’s 
gymnastics team; the coaches of the men’s teams supervised more employees than she 
did; and the three men’s team coaches had greater responsibility for public and media 
relations than she did. Id. 

3517. Id. at 962. 

3518. Id. (citing Reed v. United Transp. Union, 488 U.S. 319, 323-25, 109 S. Ct. 621, 
625-26 (1989)). 

3519. Minn. Stat. § 363.03 subd. 5 (1991). 

3520. Deli, 863 F. Supp. at 962. 

3521. In evaluating the merits of her Title [IX claims, the court also noted that it was 
not at all clear that the plaintiff had standing under Title IX to bring a claim on behalf 
of her athletes, since she no longer was employed by the University at the time she 
brought her claim. Id. at 963 n.2. 

3522. In doing so, the court followed the lead of other courts that recently have 
addressed Title IX issues. See Cohen v. Brown University, 809 F. Supp. 978 (D.R.I1. 
1992), aff'd, 991 F.2d 888, 895 (1st Cir. 1993), on remand, 879 F. Supp. 185 (D.R.I. 
1995); Roberts v. Colorado State Univ., 814 F. Supp. 1507 (D. Colo. 1993), aff'd in part, 
rev’d in part on other grounds, 998 F.2d 824 (10th Cir. 1993); and Favia v. Indiana 
Univ. of Pa., 812 F. Supp. 578, 584 (W.D. Pa. 1993). 

3523. Deli, 863 F. Supp. at 962 (quoting 44 Fed. Reg. at 71,416). 
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Manual confirms that the crux of the inquiry is whether differentials 
in coaches’ compensation result in denial of equal athletic opportunity 
for athletes . . . .’’°5* Unfortunately for her, Deli did not assert that the 
athletes she coached received inferior coaching as a result of the pay 
disparity, and in fact, she actually did assert that ‘‘she provided superior 
coaching and opportunities for the athletes she coached, as evidenced 
by her coaching honors and the accomplishments of her athletes.’’*>*5 
Thus, even if she had been paid a discriminatorily lower salary than 
her male counterparts had been paid, she could not prove that this 
hindered the athletic opportunities for women gymnasts at the Univer- 
sity. Consequently, her Title IX claim failed on its merits. 

In Stanley v. University of Southern California,**** the University of 
Southern California (USC) did not renew the contract of Marianne 
Stanley, the former head coach of the women’s basketball team, after 
contract negotiations had failed. Stanley brought suit in state court 
alleging that USC, a private institution, and Michael Garrett, its Athletic 
Director, had violated the Equal Pay Act*5?” because USC paid her less 
than it paid George Raveling, the head coach of the men’s basketball 
team. Stanley also asserted various other discrimination and wrongful 
discharge claims pursuant to Title IX, the California Fair Employment 
and Housing Act (FEHA),**2° and the California Constitution,***° as well 
as several common law causes of action.***° 

Stanley sought a preliminary injunction enjoining the University from 
further discrimination and retaliation as well as an order reinstating 
her as head coach. Initially, the state trial court granted Stanley a 
temporary restraining order requiring USC to rehire her and increase 
her pay pending a hearing on the preliminary injunction. The action 
then was removed to federal district court, which denied the prelimi- 
nary injunction on the grounds that Stanley did not present sufficient 
evidence of sex discrimination or retaliation to establish a clear likeli- 
hood of success on the merits of her claim.*** Stanley appealed the 
district court’s decision. 

On reviewing the district court’s denial of the preliminary injunction, 
the Court of Appeals for the Ninth Circuit first recognized that the 
proper standard of review was abuse of discretion.***? Stanley claimed 
that the district court had erred when it used the mandatory injunction 
test instead of the test for a prohibitory injunction to preserve the status 





. Id. at 963 (quoting OCR Title IX Investigater’s Manual at 58 (1990)). 

one. 

. 13 F.3d 1313 (9th Cir. 1994). 

. 29 U.S.C. § 206(d)(1) (1994). 

. CaL. Gov’t CopE § 12921 (West Supp. 1993). 

. Cauir. Const. art. 1, § 8 (West 1983). 

. Stanley, 13 F.3d at 1318. 

. Id. at 1319. 

. Id. (citing Chalk v. United States Dist. Court, 840 F.2d 701 (9th Cir. 1988)). 








1996] 1994 SURVEY 835 


quo.**33 The appellate court disagreed with Stanley’s approach, how- 
ever, because Stanley was asking USC to reinstate her at a substantially 
higher salary, which would not preserve the status quo. The court then 
addressed Stanley’s request for monetary damages and back pay, and 
noted that granting a mandatory injunction would be inappropriate 
because an adequate remedy at law existed. Regarding Stanley’s request 
for a mandatory injunction to enjoin future discrimination and retalia- 
tion, the court concluded that she first had to demonstrate that she had 
a fair chance of success on the merits of her case.*5*4 

In reviewing the denial of Stanley’s ‘‘equal pay for equal work’’ 
claim, the district court had held that Stanley had failed to demonstrate 
that she would prevail on the merits. Similarly, the appellate court 
recognized that, to state a claim of wage discrimination under the EPA, 
Stanley needed to prove that her job was substantially equal to Raveling’s 
in skill, effort, responsibility, and working conditions. The appellate 
court did not find this to be the case. Raveling had substantial public 
relations and promotional duties related to the men’s basketball pro- 
gram, which generated ninety times more revenue for USC than did 
the women’s basketball program. This resulted in greater pressures on 
Raveling to win. In addition, Raveling had different qualifications and 
experience, including prominence as an author. Thus, the appellate 
court concluded that, at this preliminary stage in the proceedings, the 
record did not support Stanley’s assertion that sex discrimination was 
a motivating factor for the salary disparity .*5*5 

In reviewing Stanley’s claim that USC terminated her and did not 
renew her contract in retaliation for her complaints, the appellate court 
concluded that Stanley again had failed to demonstrate a likelihood of 
success on the merits of her claim.*5** The court found that her former 
contract had expired, and that Stanley had refused to accept any of the 
renewal options offered by USC. In fact, USC had increased Stanley’s 
salary in the new contract by $28,000, thereby defeating any suggestion 
of retaliation. Thus, the appellate court found that the facts of the case 
and the law did not favor Stanley’s position. 

The appellate court did note, however, that Stanley had sustained 
her burden of proving a threat of irreparable damage to her in the 
absence of the injunction. Nevertheless, the court concluded that the 
balance of hardships did not tip sharply in her favor, and thus, the 
district court had not committed clear error in its decision to deny the 
injunction. For similar reasons, the appellate court also concluded that 
the district court had not erred in finding that the public interest would 
not be served by granting the preliminary injunction. Consequently, 





3533. Id. at 1320. Mandatory preliminary injunctions are subject to a higher degree of 
scrutiny than are prohibitory injunctions. 

3534. Id. at 1321. 

3535. Id. at 1333. 

3536. Id. at 1324. 
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the appellate court affirmed the district court’s decision to deny the 
preliminary injunction.*>*” 

Bowers v. Baylor University**** addressed the issue of whether a 
plaintiff has a private cause of action for gender discrimination in 
violation of Title IX. In 1989, Pam Bowers, the former head coach of 
the Baylor University women’s basketball team, made a complaint to 
the Office of Civil Rights of the Department of Education (DED-OCR) 
regarding disparate resource allocation between the Baylor women’s 
and men’s basketball teams as well as disparate terms and conditions 
of employment for the men’s coach versus the women’s coach.***° In 
1993, Baylor terminated Bowers, alleging that she had violated NCAA 
and Southwest Conference rules. Bowers then made a second disparate 
resource allocation complaint to the DED-OCR. Subsequently, Baylor 
offered Bowers a new contract under the same terms cf employment as 
her previous contracts. While employed under this new contract, Bowers 
continued to pursue her complaints with the DED-OCR. In 1994, Bowers 
again was terminated, this time due to her unsuccessful win-loss record 
throughout her coaching career at Baylor.***° 

After her second termination, Bowers brought suit against Baylor 
under Title IX. She sought a declaratory judgment that Baylor’s prac- 
tices were unlawful, a permanent injunction restraining further discrim- 
ination, a mandatory injunction to reinstate her as head coach with 
back pay and benefits, and compensatory and punitive damages.***1 
Bowers claims were based on a theory that she had an implied cause 
of action under Title IX, rather than on any express remedy actually 
found in Title IX. Baylor and the individual defendants moved to 
dismiss Bower’s claims for lack of subject matter jurisdiction and for 
failure to state a claim for which relief could be granted. Specifically, 
the defendants argued that Title [IX does not provide an employee with 
a private cause of action for damages.*54? 

In reviewing the motion to dismiss, the District Court for the Western 
District of Texas first recognized that neither the Court of Appeals for 
the Fifth Circuit nor the Supreme Court ever has addressed directly 
whether an employee of an educational institution that receives federal 
funds has a private cause of action under Title IX.%*** The district court 





3537. Id. at 1326. 

3538. 862 F. Supp. 142 (W.D. Tex. 1994). 

3539. Id. at 143. 

3540. Id. Apparently, Baylor had informed her in the fall of 1993 that she needed to 
achieve a winning record or her employment would be terminated. 

3541. Id. at 144. The compensatory and punitive damages claims totalled over $4 
million. 

3542. Id. The defendants asserted that an institution found to be in violation of Title 
IX could suffer only the loss of federal funds. It could not be held liable to individuals 
aggrieved by its unlawful conduct. 

3543. Id. at 145. 








1996] 1994 SURVEY 837 


analyzed three tangential cases,**** however, and concluded that Bowers 
could maintain a suit for damages under Title IX against the University. 
In particular, the district court noted that, in Franklin v. Gwinnett 
County Public Schools,**** the Supreme Court expressly stated, ‘‘[W]here 
legal rights have been invaded, and a federal statute provides for a 
general right to sue for such invasion, federal courts may use any 
available remedy to make good the wrong done.’’**** The district court 
thus denied the University’s motion for dismissal.***’ 

On the other hand, the district court did dismiss Bowers’ claims 
against the individual defendants. The court noted that Title IX does 
not permit claims against administrators and employees of separately 
incorporated educational institutions**** because the individuals them- 
selves are not institutions that receive federal funds.*** The court 
concluded that extending the language of Title IX to cover individual 
defendants as well as institutional defendants would effect a substantive 
change in the law, and declined Bowers’ invitation to take that step.*5*° 
The case remains pending against the sole defendant, Baylor University. 


B. Coach-Athlete Relationship 


In intercollegiate athletics, coaches have a great deal of influence 
over their student-athletes. While this influence sometimes can be 
beneficial, in certain circumstances this influence actually can work to 
deprive a student-athlete of constitutional rights. Hawaii v. Bowe*™ 
addressed the issue of whether the coercive conduct of a coach could 
be sufficient to render involuntary a student-athlete’s confession to a 
criminal charge. 

Several weeks after a brawl had occurred on the University of Hawaii- 
Manoa campus (UH), the Honolulu Police contacted Riley Wallace, 
head coach of UH’s basketball team, and asked him to help them make 
arrangements to interview certain members of the men’s basketball team 





3544. The district court analyzed Cannon v. University of Chicago, 441 U.S. 677, 99 
S. Ct. 1946 (1979) (Title IX created an implied cause of action); Franklin v. Gwinnett 
County Pub. Schs., 503 U.S. 60, 112 S. Ct. 1028 (1992) (implied cause of action with 
monetary damages as relief was authorized under Title IX); and North Haven Bd. of 
Educ. v. Bell, 456 U.S. 512, 102 S. Ct. 1912 (1982) (employees should be protected as 
‘‘persons’’ under Title IX unless considerations counsel to the contrary). Bowers, 862 at 
F. Supp 144-45. 

3545. 503 U.S. 60, 112 S. Ct. 1028 (1992). 

3546. Id. at 1033 (citing Bell v. Hood, 327 U.S. 678, 66 S. Ct. 773 (1946); and J.I. 
Case Co. v. Gorak, 377 U.S. 426, 84 S. Ct. 1555 (1964)). 

3547. Bowers, 862 F. Supp. at 145. 

3548. Id. at 145-46 (citing Doe v. Petaluma City Sch. Dist., 830 F. Supp. 1560 (N.D. 
Cal. 1993); Bougher v. University of Pittsburgh, 713 F. Supp. 139 (W.D. Pa), aff'd, 882 
F.2d 74 (3d Cir. 1989); and Bagley v. Hoopes, Civ.A. No. 81-1126-Z, 1985 WL 17643 
(D. Mass. 1985)). 

3549. Id. at 146. 

3550. Id. 

3551. 881 P.2d 538 (Haw. 1994). 
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who were suspected of being involved in the fight. Wallace contacted 
Troy Bowe, one of the suspects, and told him that he had to go to the 
police station. Wallace accompanied Bowe to the police station, where 
Bowe, after being read his Miranda rights, waived his rights to counsel 
and to remain silent. In the ensuing interrogation, Bowe admitted 
assaulting an individual during the brawl. As a consequence of the 
confession, Bowe was indicted on charges of second-degree assault.**°? 

Prior to trial, Bowe filed a motion to suppress evidence on the 
grounds that his statement during the interrogation was involuntary 
because it was obtained through the use of official state coercion, in 
violation of both the federal constitution and the Hawaii Constitution. 
In granting Bowe’s motion, the state circuit court made several conclu- 
sions of law, including that the confession ‘‘was coerced and the result 
of undue influence brought to bear upon him by Wallace.’’ Further, 
the court concluded that the confession ‘‘was not the product of his 
rational intellect and free will because [he] feared that if he did not 
follow Wallace’s direction, he would be suspended from the Basketball 
Team. ’’3553 Interestingly, the trial court did not address whether Wallace, 
although an employee of a state university, was a state actor exercising 
state police power. Rather, the court based its ruling on the fact that 
the ‘‘coercive conduct of a private person . . . was sufficient to render 
a confession inadmissible ... .’’** The Supreme Court of Hawaii 
affirmed the circuit court’s grant of Bowe’s motion to suppress, deter- 
mining that the coercive conduct of the coach, as a private person, was 
sufficient to render Bowe’s confession involuntary. 

In evaluating the circumstances under which a confession could be 
found to be involuntary because of coercion, the state court first eval- 
uated the standard set down in the Supreme Court’s 1986 decision in 
Colorado v. Connelly,***5> which held that coercive police conduct was 
a necessary predicate to finding a confession involuntary under the 
federal constitution.**** With respect to Bowe’s state constitutional claim, 
the Hawaii court rejected Connelly,***’ finding that the Connelly Court 
limited the interests protected by the federal constitution, and that the 
Hawaii Constitution provided broader protection. Specifically, while 
the Supreme Court construed the Fifth Amendment to protect against 





3552. Id. at 540. 

3553. Id. 

3554. Id. at 541. 

3555. 479 U.S. 157, 107 S. Ct. 515 (1986). 

3556. Id. at 167, 107 S. Ct. at 522. In Connelly, the Supreme Court determined that 
the intent behind the Fifth Amendment was to suppress government coercion in confes- 
sions. Thus, a confession is involuntary only when coerced by the police. 

3557. The state court noted, ‘‘When the United States Supreme Court’s interpretation 
of a provision present in both the United States and Hawaii Constitutions does not 
adequately preserve the rights and interests sought to be protected, [the state court] will 
not hesitate to recognize the appropriate protections as a matter of state constitutional 
law.’’ Bowe, 881 P.2d at 544 (quoting Hawaii v. Lessary, 865 P. 2d 150, 154 (Haw. 
1994)) (citations omitted). 
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governmental coercion,**** the Hawaii court construed the similar pro- 
vision in the state constitution to protect against the ‘‘inherent untrus- 
tworthiness of involuntary confessions.’’*>*° 

In rejecting Connelly as a matter of state constitutional law, the 
Hawaii court stated, ‘‘[T]he absence of police coercion does not fore- 
close a finding of involuntariness. Rather, . . . the issue of voluntariness 
must be resolved by evaluating the ‘totality of circumstances’ surround- 
ing the making of the statement regardless of whether the source of 
the coercion was a private individual or the state.’’**®° Then, based on 
the circuit court’s findings of fact, the state supreme court concluded 
that, because Wallace ‘‘had the authority to suspend athletes or remove 
them from the Basketball Team, and in the case of scholarship-athletes, 
to initiate procedures to withdraw their athletic-scholarships,’’***' and 
because Bowe ‘“‘believed that he could not refuse to follow Wallace’s 
directions because if he did so Wallace could suspend him from the 
Basketball Team or institute procedures to revoke [his] athletic-schol- 
arship,’’**®? Bowe’s ‘‘custodial statement to the police was the product 
of Wallace’s undue influence.’’*** Consequently, the confession was 
found to be involuntary, and thus, inadmissible.*** 


C. Athletics-Related Injuries 


The 1994 cases involving athletics-related injuries can be classified 
into three categories: the duty to keep athletic facilities in a safe 
condition, supervision of athletic activities, and waiver of liability for 
athletics-related injuries. The decisions have created a distinction re- 
garding the level of responsibility individual student-athletes must 
assume, depending on the particular duty at issue. For apparent facil- 
ities or grounds defects, courts tend to find that the student-athletes 
have assumed the risk of playing under potentially unsafe conditions. 
On the other hand, the courts have not released the institutions from 
liability for failure to provide adequate supervision for athletic activities. 
In addition, at least one court has held void as against public policy a 
student’s signed waiver releasing the university from liability for his 
injuries, finding that a public institution cannot absolve itself from 
liability for negligence when performing its educational mission. 


1. Athletics Facilities 


In both Giovinazzo v. Mohawk Valley Community College*® and 
Schiffman v. Spring,*°** the New York courts declined to hold the 





3558. Connelly, 479 U.S. at 170, 107 S. Ct. at 523. 

3559. Bowe, 881 P.2d at 544 (quoting Hawaii v. Kelekolio, 849 P.2d 58, 69 (1993)). 

3560. Id. at 547. 

3561. 

3562. 

3563. Id. 

3564. Id. 

3565. 617 N.Y.S.2d 90 (App. Div. 1994), appeal denied, 623 N.Y.S.2d 181 (N.Y. 
1995). 

3566. 609 N.Y.S.2d 482 (App. Div. 1994). 
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institutions involved liable for injuries to athletes caused by playing 
on wet fields. In Giovinazzo, Connie Giovinazzo, a member of Mohawk 
Valley Community College’s women’s softball team, injured herself 
when her foot got stuck in a wet spot on the field. Her suit against the 
College alleged negligence in maintaining the field.**’ In Schiffman, 
Michele Schiffman, a member of a visiting women’s soccer team, sued 
the State University of New York at Brockport, the host university, for 
injuries she suffered when she fell on a wet, muddy field.*°* In both 
cases, the student-athletes involved admitted that they were aware of 
the field conditions and that they voluntarily had participated in the 
games.*°° 

In both cases, the New York Supreme Court, Appellate Division, 
found in favor of the institutions involved.*5” The court noted that 
both plaintiffs had failed to raise a triable issue of fact regarding whether 
the institutions had breached their respective duties to maintain safe 
playing fields. The Schiffman court noted that, as a general rule, 
participants may be found to have consented, by their participation, to 
those injury-causing events that are the known, apparent or reasonably 
foreseeable consequences of that participation. Both courts concluded 
that the defendant institutions have the duty to protect those partici- 
pants only from unassumed, concealed or unreasonably increased 
risks.*5”1 Citing a decision of the New York Court of Appeals, both 
courts determined that the plaintiffs’ injuries ‘‘[were] not the conse- 
quence of a failed duty of care on the party of the defendants,’’ but 
rather, resulted from ‘‘luckless accident{s] arising from [their] vigorous 
voluntary participation in the competitive interscholastic athletics.’’%57? 
Thus, because the conditions leading to the injuries were, or should 
have been, apparent to the participants, the courts found no breach of 
duty on the part of the institutions. 

In a similar case addressed by the same court, however, the parties 
were allowed to submit expert testimony regarding whether Columbia 
University had breached its duty to provide safe athletics facilities. In 
Warech v. Trustees of Columbia University,*5”? Gary Warech, a junior 
varsity basketball player from New York University, was injured while 
playing basketball at Columbia. Warech was running to block a shot, 
overran the baseline, and ran into a door.*5”* Although the trial court 





3567. Giovinazzo, 617 N.Y.S.2d at 91. 

3568. Schiffman, 609 N.Y.S.2d at 483. 

3569. Giovinazzo, 617 N.Y.S.2d at 91; Schiffman, 609 N.Y.S.2d at 483. 

3570. In Giovinazzo, the Appellate Division affirmed the trial court’s summary judg- 
ment for the College. 617 N.Y.S.2d at 91. In Schiffman, the court reversed the trial 
court’s denial of the university’s summary judgment motion. 609 N.Y.S.2d at 483. 

3571. Schiffman, 609 N.Y.S.2d at 483. 

3572. Giovinazzo, 617 N.Y.S.2d at 91 (quoting Benitez v. New York City Bd. of Educ., 
541 N.E.2d 29, 33, 34 (N.Y. 1989)). The Schiffman court cited the same passages in its 
opinion. 609 N.Y.S.2d at 483. 

3573. 610 N.Y.S.2d 480 (App. Div. 1994). 

3574. Id. at 481. 
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jury found Columbia negligent because it did not provide proper pad- 
ding for the area near the basket, the jury determined that Columbia’s 
failure was not a proximate cause of Warech’s injuries. Warech then 
appealed the jury’s verdict.*°”5 

The issue on appeal was whether the trial court should have allowed 
the parties to present expert testimony regarding both the need for 
padding in the area behind the basket and the effect padding might 
have had in reducing Warech’s injuries.**”° The New York Supreme 
Court, Appellate Division, reversed the trial court’s judgment, and 
remanded with the instruction that the trial court allow the proffered 
expert testimony. The appellate court reasoned that, without such expert 
testimony, the jury verdict was speculative and incongruous—the jury 
had found a duty and a breach, but did not find that the breach caused 
the plaintiff's injuries. The court thus determined that the parties should 
have the opportunity to offer expert evidence that Columbia had failed 
in its duty to provide a safe playing area, and that Columbia’s breach 
was the proximate cause of Warech’s injuries.*°” 

The Warech court did not employ the ‘“‘luckless accident’’ approach 
used in Giovinazzo and Schiffman, however. The need for expert 
testimony in this case seems to indicate that the risk was not known, 
apparent or reasonably foreseeable. Thus, Warech could not have as- 
sumed the risk of injury, because he may not have been aware of the 


risks. These three cases together thus indicate that an institution may 
have a duty to protect student-athletes from injury due to unsafe playing 
areas, but only if the student-athlete could not have been aware of the 
risks involved in playing under the unsafe conditions. 


2. Supervision of Athletic Activities 


Even if playing conditions are safe, an institution may be found 
negligent for failing to provide adequate instruction and supervision. 
In Nova University v. Katz,**7* Sandi Katz, a cheerleader, fell while 
doing a stunt and injured her foot. She claimed that Nova University 
was negligent because the coach failed to provide the spotters required 
to perform the stunt safely. The University countered that Katz knew 
the risks inherent in the activity, and thus, that she voluntarily, al- 
though only impliedly, assumed those risks.*5”° Nevertheless, the Florida 
District Court of Appeal affirmed the trial court’s judgment for Katz. 
‘‘While she may have waived [the] risks inherent in the sport itself, 
those [risks] do not include the failure to have proper supervision and 





. Id 


. 636 So. 2d 729 (Fla. Dist. Ct. App.), review denied, 639 So.2d 979 (Fla. 1994). 
. 636 So. 2d at 729-30. 
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to have spotters. She did not absolve the [University] of its responsibility 
for proper instruction and to properly supervise the activity.’’***° The 
Katz court thus found the University negligent not because of the 
existence of known dangers, but because of its failure to minimize the 
risks associated with those dangers. 


3. Waiver of Liability 


In Kyriazis v. University of West Virginia,?*** the West Virginia 
Supreme Court of Appeals refused to absolve the University of West 
Virginia (UWV) of liability for injuries sustained by Jeffrey Kyriazis, a 
club rugby player,***? even though he had signed an anticipatory release 
to that effect.**** The court based its decision on public policy grounds, 
declaring unenforceable an agreement that ‘‘exempts a party charged 
with a duty of public service from tort liability to a party to whom that 
duty is owed.’’35# 

First, the court determined that, in the course of providing recrea- 
tional activities to its students,°*** the University ‘‘fulfills its educational 





3580. Id. at 730. 

3581. 450 S.E.2d 649 (W. Va. 1994}. 

3582. During a rugby match, Kyriazis became dizzy and lost his balance, having 
suffered a basilar-artery thrombosis caused by the strenuous play associated with the 
sport. Id. at 652. 

3583. Id. at 651-52, 658. The complete text of the release is as follows: 

I am aware that rugby is a hazardous activity, and I am voluntarily participating 
in this activity with knowledge of the danger involved and hereby agree to 
accept any and all risks of property damage, personal injury, or death. 
In consideration of my participation, I hereby release West Virginia University, 
The University of West Virginia Board of Trustees, The Sports Club Federation, 
The Rugby Club, and any of its instructors or agents from any present and 
future claims, including negligence, for property damage, personal injury, or 
wrongful death, arising from my participation in rugby club activities. 
Furthermore, I hereby voluntarily waive any and all claims, both present and 
future, arising from my participation in rugby club activities, including but not 
limited to negligence, property damage, personal injury, and wrongful death. 
I understand that rugby involves certain risks, including but not limited to, 
travel to and from the site of the activity, severe physical contact, and the 
possible reckless conduct of other participants. These risks also include but not 
[(sic)] are not limited to death, serious neck and spinal injuries resulting in 
complete or partial paralysis, brain damage, and serious injury to virtually all 
bones, joints, muscles and internal organs. I further understand that rugby 
involves a particularly high risk of knee, head, and neck injury. 
I further understand that the rugby activities that I participate in may be 
conducted at sites that are remote from available medical assistance; and 
nonetheless agree to proceed with such activities in spite of the possible absence 
of medical assistance. I also understand that any equipment provided for my 
protection may be inadequate in preventing serious injury. 
I have read this form and fully understand that by signing this form, I am 
giving up legal rights and/or remedies which may be available to me. 

The form was signed by Kyriazis. Id. at 652 n.1. 

3584. Id. at 653. 

3585. Although rugby was merely a club sport, UWV provided the team with money, 
practice and playing facilities, and a coach/faculty advisor. Id. at 651-52. 
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mission, and performs a public service.’’*** Second, the court deter- 
mined that a duty of care arose from the fact that UWV ‘‘encourages 
[its students] to participate in any sport.’’**” Finally, because the 
University had ‘‘decisive bargaining power over [Kyriazis] when he 
executed the release,’ the court found the anticipatory release ‘‘void 
as a matter of West Virginia public policy.’’5® 

Further, the court expressed concern over UWV’s “‘disparate treat- 
ment’’ between club sports participants, all of whom were required to 
sign the release, and intramural sports participants, none of whom were 
required to sign the release. The court found the risk of injury in 
intramural sports to be equal to, or greater than, the risk of injury in 
club sports, and could see no reason for UWV’s differing treatment.***° 
In evaluating Kyriazis’ claim that UWV’s release policy violated the 
Equal Protection Clause by treating similarly situated individuals dif- 
ferently, the court first noted that the proper standard against which 
to evaluate the constitutionality of the release was the rational basis 
standard.** Thus, the University had to show that its classifications 
bore ‘‘some rational relationship to legitimate state purposes.’’**°! UWV 
tried to justify this difference in treatment by asserting that the Uni- 
versity provided funds to club sports but not to intramural sports. The 
court characterized this reasoning as a tautology, however, and found 
that it could not survive even rational basis scrutiny.***? Thus, the court 
determined that the release policy treated similarly situated students 
differently, and thus, it violated Kyriazis’ right to equal protection 
under the West Virginia Constitution.**** As additional support for its 
position, the court also found a genuine issue of material fact as to 
whether Kyriazis actually understood the release.**™ 

Thus, in at least one jurisdiction, requiring student-athletes to sign 
a waiver or anticipatory release will not necessarily absolve a public 
institution from liability for injury, especially if the institution does 
not have all student-athletes sign a release or if the institution cannot 
prove that the student-athlete genuinely comprehended the risks in- 
volved in participating in the activity. Moreover, a release may violate 
public policy on equal protection grounds if similarly situated student- 





3586. Id. at 655. 

3587. Id. 

3588. Id. 

3589. Id. at 651-52, 656. 

3590. The court noted, ‘‘Under this test, the court must consider whether the classi- 
fication is a rational one based on social, economic, historic or geographic factors; 
whether the classification bears a reasonable relationship to a proper governmental 
purpose; and whether all persons within the classes established are treated equally.” Id. 
at 656. 

3591. Id. 

3592. Id. at 656-57. 

3593. Id. at 657. The court also noted that the waiver violated Kyriazis’ state consti- 
tutional right to a ‘‘certain remedy.”’ 

3594. Id. at 658. 
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athletes are treated differently and the institution cannot justify the 
distinction. Finally, an institution cannot absolve itself from liability 
for negligently performing any aspect of its educational mission, which 
at least one state court has decided includes participation in athletics 
programs. 


D. Title IX Compliance 


Intercollegiate athletics provides fertile ground for gender discrimi- 
nation claims under Title IX of the Education Amendments of 1972.95 
Although the courts and Congress have made it clear that Title IX 
requires equality of opportunity in athletic programs as well as in 
educational programs, and further, have established a fairly well-de- 
fined framework within which to analyze claims of gender discrimi- 
nation in athletics, educational institutions continue to struggle with 
what they must or can do to achieve the equality of opportunity 
mandates of Title IX.35° 

As the cases below illustrate, to determine whether an institution’s 
actions violate Title IX, the courts continue to follow the three-part 
analysis spelled out in Title IX implementation regulations promulgated 
by the Office of Civil Rights of the Department of Education (DED- 
OCR).*°°”7 An institution complies with Title IX if it can demonstrate 
one of three things: ‘‘substantial proportionality’’ between male-female 
enrollment at the institution and male-female participation in athletics, 
which raises a presumption of Title IX compliance; ‘‘continuing pro- 
gram expansion,’’ in which the institution demonstrates that it truly is 
trying to achieve equality of athletic opportunity; or ‘‘effective accom- 
modation’’ of the needs of the underrepresented gender.**** Neverthe- 
less, the application of these requirements to various fact situations 
continues to require court involvement and clarification. . 

In Kelley v. Board of Trustees, University of Illinois,***° the Court of 
Appeals for the Seventh Circuit addressed the issue of whether a 
university may achieve Title IX compliance by terminating only men’s 
athletic programs. In 1982, DED-OCR determined that the University of 
Illinois (UI) had denied its female students equal athletic opportunities. 
At the time, UI told DED-OCR that it would remedy the disparity within 
a reasonable period of time, but a decade later the disparity remained. 
In 1992-1993, women comprised forty-four percent of the student body, 
but only slightly less than twenty-four percent of UI athletes.*°° In 





3595. 20 U.S.C. §§ 1681-1688 (1994). 

3596. See Catherine Pieronek, A Clash of Titans: College Football v. Title IX, 20 J.C. 
& U.L. 351 (1994); Jill Mulderink, Par for the Female Course: Cohen v. Brown University 
Mandates an Equal Playing Field in Intercollegiate Athletics, 22 J.C. & U.L. 111 (1995). 

3597. See 44 Fed. Reg. 71,413 (1979). 

3598. Id. at 71,418. 


3599. 35 F.3d 265 (7th Cir. 1994), cert. denied, 115 S. Ct. 938 (1995). 
3600. Id. at 269. 
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1993, faced with this problem as well as with a $600,000 deficit in its 
athletic budget,**" UI announced that it intended to terminate four 
varsity athletic programs, including the men’s swimming program.** 
The University made this decision based on the fact that the men’s 
swimming program historically had been weak, was not a widely offered 
athletic activity in high schools, and did not have a large following at 
UI.263 UI retained its women’s swimming program, however, because 
UI’s legal counsel advised that terminating that program would put the 
University at risk of violating Title IX.°™ 

The members of the men’s swimming team filed suit against UI, 
alleging that UI’s decision to terminate the men’s swimming program, 
but not the women’s program, violated Title IX and the Equal Protection 
Clause of the Fourteenth Amendment.*** The swimmers sought dam- 
ages as well as an injunction prohibiting UI from terminating the 
program. UI filed a motion to dismiss, which the parties agreed to 
convert to a motion for summary judgment. The district court granted 
summary judgment for UI, and the plaintiffs appealed.°°* 

The Seventh Circuit affirmed the district court’s decision to grant 
summary judgment for UI.**’ In evaluating the plaintiffs’ Title IX claim, 
the court stated that the University’s decision not to terminate its 
women’s program was prudent, given the requirements of Title IX. The 
court came to this conclusion by evaluating whether the University 
could prevail in a Title IX action brought against it by members of the 
women’s swimming program should the University also decide to 
terminate that program. The court first noted that UI would not be able 
to meet the ‘‘substantial proportionality’’ test of Title IX, because after 
the reduction in women’s athletic opportunities the women’s program 
still would be disproportionately smaller than the men’s program.**® 
Obviously, terminating a women’s program could not pass the ‘‘con- 
tinuing program expansion’’ test. The court then noted that terminating 
the women’s swimming program also would not satisfy the ‘effective 
accommodation’”’ test, because ‘‘women with a demonstrated interest 
in an intercollegiate athletic activity and demonstrated ability to com- 
pete at the intercollegiate level would be left without an opportunity 
to participate in the sport.’’*®° In answering the plaintiffs’ complaints 
that UI’s decision to terminate the swimming program would leave 
their interests unaccommodated, the court stated, ‘‘[A]s the caselaw 





3601. Id. 

3602. Id. at 267. 

3603. Id. at 269. 

3604. Id. 

3605. Id. at 267. 

3606. Id. 

3607. Id. at 272-73. 

3608. . at 269-70. 

3609. Id. at 270 (citing Roberts v. Colorado State Bd. of Agric., 998 F.2d 824, 828-32 
(10th Cir.), cert. denied, 114 S. Ct. 580 (1993)). 
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makes clear, if the percentage of student-athletes of a particular sex is 
substantially proportionate to the percentage of students of that sex in 
the general student population, the athletic interests of that sex are 
presumed to have been accommodated.’’**° The court thus evaluated 
“effective accommodation’’ by looking at the athletic programs of one 
gender in the aggregate, rather than with respect to particular interests 
in specific sports. Consequently, the court concluded that the Univer- 
sity’s decision to reduce the men’s programs, but not the women’s 
programs, was reasonable in light of Title IX.°°" 

The plaintiffs then raised several concerns regarding the mandates of 
Title IX. They first contended that the law authorizes discrimination 
against males, and argued that men’s programs and women’s programs 
should be treated the same under Title IX, just like men and women 
are to be treated equally under other civil rights laws, such as Title 
VII. The court acknowledged that Title IX does allow male and female 
athletes to be treated differently, but then also noted that Congress, in 
enacting Title IX, ‘‘recognized that addressing discrimination in ath- 
letics presented a unique set of problems not raised in areas such as 
employment and academics.’’**'? For example, requiring complete par- 
allelism between men’s and women’s programs might cause a university 
to terminate a men’s football program or to begin a women’s football 
program, even if women had little interest in that sport but great 
interest in other sports.*** The court thus concluded that Congress, 
through delegation to the DED, had created an implementation scheme 
unique to the nature of athletics—a policy that allows institutions ‘‘the 
flexibility to respond to the differing athletic interests of men and 
women.’’°6* The court then stated that the DED-OCR policy interpre- 
tation of Title IX was neither arbitrary nor contrary to the purpose of 
the statute, and concluded that the court must grant it deference.*** 
Thus, the plaintiffs failed in their effort to prove that equality of athletic 
opportunity requires identical athletic opportunities. 

The plaintiffs also contended that the ‘‘substantial proportionality’’ 
test amounted to a gender-based quota system. The court disagreed, 
however, noting that the mandates of Title IX presumptively are met 
when the institution achieves substantial proportionality, but that sub- 
stantial proportionality is not the only method of complying with Title 
TX .3616 

The court also rejected the plaintiffs’ equal protection claim, noting 
that the University considered the gender of the athletes affected ‘‘solely 





3610. Id. (citing Cohen v. Brown Univ., 991 F.2d 888, 898 (ist Cir. 1993)). 

3611. Id. 

3612. Id. 

3613. Id. at 271 n.8. 

3614. Id. at 271. 

3615. Id. (citing Chevron USA v. Natural Resources Defense Council, 467 U.S. 837, 
844, 104 S. Ct. 2778, 2782 (1984)). 

3616. Id. 
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to ensure that its actions did not violate federal law.’’***? The court 
then characterized this aspect of the plaintiffs’ attack merely as an 
impermissible collateral attack on Title IX and its implementing regu- 
lations.°*"® 

Horner v. Kentucky High School Athletic Association,**® although a 
secondary school case, presents two interesting aspects of Title IX 
analysis: first, the considerations involved in determining whether an 
entity is a recipient of federal funds; and second, the considerations 
involved in determining whether students’ interests have been accom- 
modated effectively. Twelve high school girls filed suit against the 
Kentucky State Board of Education for Elementary and Secondary Ed- 
ucation (the Board) and the Kentucky High School Athletic Association 
(KHSAA), contending that the defendants had violated Title IX and the 
Equal Protection Clause by sanctioning fewer sports for girls than for 
boys*®° and by refusing to sanction girls’ fast-pitch softball.**?! The 
KHSAA, a voluntary association of public, private, and parochial schools, 
had refused to sanction girls’ fast-pitch softball because less than 
twenty-five percent of the member schools had expressed an interest 
in the sport. Consequently, the KHSAA, according to its by-laws, could 
not sponsor a tournament in that sport. The KHSAA, however, did 
sanction girls’ slow-pitch softball and boys’ baseball, for which girls 
were allowed to try out.**? The girls asserted that these options did 
not provide them an opportunity equivalent to fast-pitch softball, how- 
ever, because fast-pitch softball requires different skills than do the 
other two sports. Moreover, at the collegiate level, only fast-pitch 
softball teams offer scholarships to women.*** The district court nev- 
ertheless concluded that the defendants’ by-laws did not deny the 
plaintiffs equal athletic opportunity, and consequently, granted sum- 
mary judgment for the defendants.*** 

On appeal, the Court of Appeals for the Sixth Circuit addressed three 
issues: whether the defendants were recipients of federal funds for 
purposes of Title IX; whether the defendants provided equal athletic 
opportunities for girl athletes; and whether the defendants violated the 
Equal Protection Clause. The court affirmed the grant of summary 
judgment for the defendants on the equal protection issue, finding that 
the KHSAA by-laws were not adopted with an intent to discriminate 





3617. Id. at 272. 

3618. Id. (citing Milwaukee County Pavers Ass’n v. Fiedler, 922 F.2d 419, 424 (7th 
Cir.), cert. denied, 500 U.S. 954, 111 S. Ct. 2261 (1991)). 

3619. 43 F.3d 265 (6th Cir. 1994). 

3620. The KHSAA sanctioned ten sports for boys and eight sports for girls. Id. at 269 
mY; 

3621. Id. at 268. 

3622. Id. at 269. 

3623. Id. 

3624. Id. at 268. 
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against girls.**° The appellate court, however, reversed the district 
court’s grant of summary judgment on the Title IX issues. 

The Sixth Circuit first addressed the claims by the KHSAA and the 
Board that they should not be subject to Title IX because neither entity 
directly received federal financial assistance. The court disagreed. Pur- 


suant to the Title IX implementing regulations, a recipient of federal 
funds is defined as: 


any State or political subdivision thereof, or any instrumentality 
cf a State or political subdivision thereof, any public or private 
agency, institution, or organization, or other entity, or any person, 
to whom Federal financial assistance is extended directly or through 
another recipient and which operates an education program or 
activity which receives or benefits from such assistance, including 
any subunit, successor, assignee, or transferee thereof.**6 


The court also commented that the legislative history of Title IX 
‘‘make[s] clear that discrimination is prohibited throughout entire agen- 
cies or institutions if any part receives Federal financial assistance.’’**?” 
The court then noted that the plaintiffs had presented undisputed 
evidence that Kentucky’s school system receives federal financial assis- 
tance, and that the Board runs the school system. Furthermore, the 
KHSAA is funded with dues paid by member schools, most of which 
are public schools. Moreover, the KHSAA performs the Board’s statutory 
functions with respect to interscholastic athletics. Consequently, the 
appellate court ruled that the defendants were recipients of federal 
funds, and thus, were subject to the mandates of Title IX. The court 
reasoned that deciding otherwise would run contrary to congressional 
intent ‘‘to extend the scope of Title IX’s equal opportunity obligations 
to the furthest reaches. of an institution’s programs.’’*** The Sixth 
Circuit thus decided not to ‘‘defeat [Congress’] purpose [in enacting 
Title IX] by recognizing artificial distinctions in the structure or oper- 
ations of an institution.’’%®° 

The appellate court then addressed whether the KHSAA by-law, 
which required twenty-five percent of member schools to indicate a 
willingness to field a team in a sport before the Association would 
sanction it,°°° violated Title [X’s equal opportunity mandates. The 
KHSAA asserted that its policy was a method by which it could 





3625. Id. at 275-76. 

3626. 36 C.F.R. § 106.2(h) (1980). 

3627. Horner, 43 F.3d at 271 (quoting S. Rep. No. 64, 100th Cong., 2d Sess. 4 (1988), 
reprinted in 1988 U.S.C.C.A.N. 3, 6). 

3628. Id. at 272. 

3629. Id. 

3630. KHSAA’s ‘‘sanctioning’’ of a sport merely means that the Association sponsors 
a state tournament for that sport. Member schools still are free to field their own teams 
for non-sanctioned sports. Id. at 269. 
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determine whether girls’ interests were being accommodated effectively. 
The court noted that DED-OCR’s Title IX policy interpretation ‘‘instructs 
that the methods chosen by the institution [to determine the interest of 
the students] must be nondiscriminatory and must not disadvantage 
members of an underrepresented sex.’’*? The appellate court then 
concluded that it could not determine whether the KHSAA by-law 
satisfied this instruction because the KHSAA had evaluated only the 
interest of the schools, rather than the interest of the students them- 
selves. The record from the district court revealed only that, in 1982, 
nine percent of the KHSAA member schools supported the sport, and 
in 1992, seventeen percent supported the sport.***? Nowhere, however, 
did the record reveal whether either the schools or the KHSAA had 
tried to determine the girls’ interest in the sport.*** The court then 
commented, 


[W]hile reliance on the interest of the member schools in adding 
a sanctioned sport may appear to be gender-neutral, it is a method 
which has great potential for perpetuating gender-based discrimi- 
nation. Under the district court’s reasoning, a school system’s 
compliance with Title IX [would] be measured by the personal 
views of the administrators of individual schools, irrespective of 
whether these views achieve Title IX’s equal opportunity require- 
ment.%®4 


Because the appellate court could not determine from the record whether 
the KHSAA’s decision reflected the interests of the girls, rather than 
merely the interests of school administrators, the appellate court re- 
versed the district court’s grant of summary judgment for the defendants 
and remanded for further proceedings consistent with its opinion.*** 


E. NCAA Regulations 


Students or educational institutions that are dissatisfied with National 
Collegiate Athletic Association (NCAA) policies or enforcement prac- 
tices may try to challenge such actions in court. The cases, however, 
uniformly have held in favor of the NCAA, although the reasons for 
the decisions vary with the particular regulation or practice being 
challenged. Nevertheless, two threads are common among the decisions. 
First, the NCAA is not a state actor,*** but rather, is a private, voluntary 
association of educational institutions, and thus, the actions of the 





3631. Id. at 273 (citing 44 Fed. Reg. at 71,417). 

3632. Id. at 269. 

3633. Id. at 273. 

3634. Id. at 273-74. 

3635. Id. at 275. 

3636. See National Collegiate Athletic Ass’n v. Tarkanian, 488 U.S. 179, 109 S. Ct. 
454 (1988). 
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NCAA are not subject to the same scrutiny as similar actions by the 
government are. Second, the courts tend to grant deference to the 
NCAA’s judgment regarding what the NCAA deems necessary to fur- 
thering its goals, often accepting the stated goals without question. 

In Hill v. National Collegiate Athletic Association,**’ for example, 
Stanford University students alleged that the NCAA’s drug testing 
policies violated their privacy rights under the California Constitution. 
In evaluating the alleged privacy violation, the California Supreme 
Court noted that, because the NCAA is not a state actor, it could justify 
its policy merely by proving that the drug testing was ‘‘reasonably 
calculated to further its legitimate interests.’’%*°* The NCAA asserted 
that it had a legitimate interest in ‘‘safeguarding the integrity of inter- 
collegiate athletics competition . . . and protecting the health and safety 
of student athletes.’’**° The court agreed that this interest was legiti- 
mate, and further, that it outweighed the student-athletes’ interest in 
privacy. Consequently, the court upheld the NCAA’s drug-testing pol- 
icy 364 

Although in a different legal context, National Collegiate Athletic 
Association v. Roberts***: similarly illustrates the deference the courts 
grant to the NCAA’s asserted policies. The NCAA filed suit in the 
District Court for the Northern District of Florida challenging a Florida 
statute***? that required the NCAA and other similar associations to 
provide the due process protections required under Florida law when 
enforcing its regulations against any Florida college or university. The 
NCAA contended that the law interfered with its goal of maintaining 
a nationally uniform enforcement program, and sought to have the law 
voided. The district court, agreeing with the 1993 decision of the Court 
of Appeals for the Ninth Circuit in National Collegiate Athletic Asso- 
ciation v. Miller,**** determined that, in order for the NCAA to be able 
to maintain a nationally uniform regulatory program, the NCAA would 
have to adopt Florida’s due process requirements in all fifty states. 
This, ultimately, would result in a Commerce Clause violation in the 
other forty-nine states, because Florida effectively would be forcing its 
due process requirements onto enforcement proceedings conducted 
outside its borders. The court thus accepted without challenge the 





3637. 865 P.2d 633 (Cal. 1994). 

3638. Id. at 660. 

3639. Id. at 659. 

3640. Id. at 637. For a more detailed discussion of the privacy aspects of this case, 
see Section IIl., supra pages 424-426. 

3641. 1994 WL 750585 (N.D. Fla. Nov. 8, 1994). 

3642. Fia. STAT. ANN. §§ 240.5339-240.5349 (West Supp. 1994). 

3643. 10 F.3d 633 (9th Cir. 1993) (holding that Nevada’s similar due process law 
violated the Commerce Clause because it would require the NCAA to adopt Nevada due 
process law in its enforcement proceedings in all fifty states in order to fulfill its goal 


of maintaining a nationally uniform regulatory scheme), cert. denied, 114 S. Ct. 1543 
(1994). 
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NCAA’s goal of a uniform national enforcement program, and con- 
cluded that this goal superseded the state’s interest in protecting the 
due process rights of its citizens. Consequently, the district court 
declared the Florida statute unconstitutional as a violation of the Com- 
merce Clause.*** 


XIII. MISCELLANEOUS 


A. Accreditation 


Federal and state governments frequently use the accreditation deci- 
sions of approved accrediting agencies as one method of determining 
whether a particular institution qualifies for particular governmental 
programs, such as federal tuition aid under the Higher Education Act 
(HEA).°** It is not surprising, then, that institutions and commentators 
attempt to characterize the actions of accrediting agencies as state 
action.**® The more accepted view in the courts, however, is that 
accrediting agencies are not state actors, but rather, like the National 
Collegiate Athletic Association,**’ are private, voluntary associations 
of institutions that meet particular standards. If the federal or state 
government happens to approve of an agency’s accreditation standards, 
the government then may choose to ‘‘approve’’ the agency and grant 


certain privileges, such as federal tuition aid, to the agency’s ‘‘mem- 
bess.”*s 





3644. Roberts, 1994 WL 750585 at *1. 

See also Sports Reform: College Athletics in Flux, 22 J.C. & U.L. 1, 30-32 (1995) 
(remarks of Mr. Hilliard); Chang, State Action and the NCAA, supra note 1339, at 142- 
45 (challenging the Miller court’s blind willingness to accept the NCAA’s goal of 
maintaining a national regulatory scheme and to declare that goal to be paramount to 
state-conferred due process rights); and Robinson and Huber, 1993 in Review, supra note 
233, at 300-01. : 

3645. Higher Education Amendments of 1992, Pub. L. No. 102-325, 106 Stat. 448 
(codified as amended in scattered sections of 20 U.S.C.). 

3646. See Michael Prairie and Lori Chamberlain, Due Process in the Accreditation 
Context, 21 J.C. & U.L. 61 (1994). 

3647. See National Collegiate Athletic Ass’n v. Tarkanian, 488 U.S. 179, 109 S. Ct. 
454 (1988) (holding that the NCAA is not a state actor, despite the fact that public 
institutions comprise the majority of the NCAA’s membership). 

3648. See Medical Inst. of Minn. v. National Ass’n of Trade & Technical Schs., 817 
F.2d 1310, 1312-14 (8th Cir. 1987); Peoria Sch. of Business v. Accrediting Council for 
Continuing Educ. & Training, 805 F. Supp. 579, 581-83 (N.D. Ill. 1992); Transportation 
Careers v. National Home Study Council, 646 F. Supp. 1474, 1478-79 (N.D. Ind. 1986); 
Dietz v. American Dental Ass’n, 479 F. Supp. 554, 556 (E.D. Mich. 1979); and Parsons 
College v. North Central Ass’n of Colleges and Secondary Schs., 271 F. Supp. 65, 70 
(N.D. Ill. 1967). 

In fact, it seems that only one court in one case has held that an accrediting agency 
was a state actor: Marjorie Webster Junior College v. Middle States Ass’n of Colleges & 
Secondary Schs., 302 F. Supp. 459 (D.D.C. 1969), rev’d on other grounds, 432 F.2d 650 
(D.C. Cir.), cert. denied, 400 U.S. 965, 901 S. Ct. 367 (1970). This case, however, was 
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McKeesport Hospital v. Accreditation Council for Graduate Medical 
Education***® directly addressed the argument that accreditation agen- 
cies are state actors, and as such, are subject to the requirements of the 
Due Process Clause of the Fourteenth Amendment. McKeesport Hospital 
brought an action under 42 U.S.C. section 1983 alleging that the 
Accreditation Council for Graduate Medical Education (ACGME) vio- 
lated due process when it decided to withdraw accreditation for 
McKeesport’s surgery residency program. Such an adverse accreditation 
decision could cause Pennsylvania’s State Board of Medicine to with- 
draw its approval of McKeesport’s residency program, because the State 
Board relied on ACGME’s accreditation decisions in determining whether 
to approve a particular medical education program.**©° The district court 
granted McKeesport a preliminary injunction preventing ACGME from 
withdrawing its accreditation, and ACGME appealed. 

The Court of Appeals for the Third Circuit reversed the district court’s 
decision and vacated the injunction, finding that ACGME was not a 
state actor, and thus, that it could not be found liable for a due process 
violation under section 1983. The appellate court first noted that a 
private party such as ACGME may be found to be a state actor under 
any of three circumstances: (1) if the private party acts in concert with 
or with the help of state officials;**** (2) if the private party has been 
delegated a power ‘“‘traditionally exclusively reserved to the state’’;°°? 
or (3) if there is a sufficient nexus between the state and the action of 
the private party so that the private party’s action may be treated as an 
action of the state itself.°*° 

The appellate court then evaluated each of these criteria and deter- 
mined that ACGME’s action was not state action. First, it was undis- 
puted that no state actor participated in ACGME’s accreditation process 
or decision.**** Second, although the State Board of Medicine relied on 
ACGME’s expertise in determining whether to approve McKeesport’s 
residency programs, the court determined that this did not amount to 





decided long before the Supreme Court established the considerations relevant to the 
state actor issue in its 1982 ‘‘state actor’’ trilogy of cases: Lugar v. Edmondson Oil Co., 
457 U.S. 922, 102 S. Ct. 2744 (1982); Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 
2764 (1982); and Blum v. Yaretsky, 457 U.S. 991, 102 S. Ct. 2777 (1982). 

See also Mark Pelesh, Due Process in the Accreditation Context: A Reply, 22 J.C. & 
U.L. 175 (1995). 

3649. 24 F.3d 519 (3d Cir. 1994). 

3650. Id. at 520. The State Board had not yet actually withdrawn its approval from 
the McKeesport program. 

3651. Id. at 524 (citing Edmonson v. Leesville Concrete Co., 500 U.S. 614, 111 S. Ct. 
2077 (1991); Lugar v. Edmondson Oil Co., 457 U.S. 922, 102 S. Ct. 2744 (1982); Flagg 
Bros., Inc. v. Brooks, 436 U.S. 149, 98 S. Ct. 1729 (1978); and Adickes v. S.H. Kress & 
Co., 398 144, 90 S. Ct. 1598 (1970)). 

3652. Id. (citing Flagg Bros., 436 U.S. at 157, 98 S. Ct. at 1734 (quoting Jackson v. 
Metropolitan Edison Co., 419 U.S. 345, 352, 95 S. Ct. 449, 454 (1974))). 

3653. Id. (citing Jackson, 419 U.S. at 351, 95 S. Ct. at 453). 

3654. Id. 
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a delegation of a traditional state power because the State Board retained 
the ultimate authority to approve the program.*** Finally, the appellate 
court found no symbiotic relationship between ACGME and the state 
because ACGME was self-governed and financed, and its standards and 
rules were set independently of any state requirements.*** The appellate 
court concluded, 


ACGME’s decisions are ‘‘judgments made by private parties ac- 
cording to ... standards that are not established by the state.’’ 
That the [State] Board [merely] bases its approval of medical 
residency programs on ACGME accreditation does not turn the 
ACGME’s decisions into state action .... [Rather,] [ijt is more 
accurate to say that the Board conducts its approval of medical 
residency programs under color of the ACGME’s policies than [it 
is to say] that those policies were developed and enforced under 
color of Pennsylvania law.’’3®7 


Accordingly, the appellate court concluded that McKeesport could not 
maintain an action under section 1983, and thus vacated the district 
court’s decision to grant the preliminary injunction and remanded the 
cane 

In other challenges to accreditation decisions, courts must decide 
whether to apply state or federal law to a claim that an accreditation 
decision was improper. Keams v. Tempe Technical Institute**° illus- 
trates that, when federal law is silent on a particular aspect of a claim, 
state law fills in the gaps. However, Chicago School of Automatic 
Transmissions v. Accreditation Alliance of Career Schools and 
Colleges** reinforces the general notion that, when the federal govern- 
ment directly has assumed jurisdiction over an aspect of a claim, federal 
law preempts any state law that also might be applicable to the claim. 

Keams addressed the issue of whether the HEA preempted a state 
law tort claim against an accreditation agency. The plaintiffs, who were 
students at the Tempe Technical Institute, sued an accreditation agency 
for negligently accrediting the vocational institute, which went out of 
business after only nineteen months of operation. The students had 
borrowed money under government loan programs to attend the Insti- 
tute. Such money would not have been available had the Institute not 
been accredited. The students sought relief under both the HEA and 
state tort law.3 





3655. Id. at 524-25. 

3656. Id. at 525. 

3657. Id. at 525-26 (quoting Blum, 457 U.S. at 1008, 102 S. Ct. at 2788 (omissions in 
McKeesport)) and (citing Tarkanian, 488 U.S. at 199, 109 S. Ct. at 466). 

3658. Id. at 526. 

3659. 39 F.3d 222 (9th Cir. 1994). 

3660. 44 F.3d 447 (7th Cir. 1994). 

3661. Keams, 39 F.3d at 224-25. 
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The district court dismissed for failure to state a claim. The Court of 
Appeals for the Ninth Circuit, however, reversed on the issue of whether 
the plaintiffs could bring an action for negligence against the accredi- 
tation agency.**? The appellate court noted that, although the HEA 
expressly preempts state law in a number of areas, this preemption did 
not extend to state tort law. The court found it ‘‘apparent from the 
language of the express preemption clauses [in the HEA] that Congress 
expected state Jaw to operate in much of the field in which it was 
legislating.’’*** The court thus allowed the plaintiffs to pursue their 
state negligence action. 

Chicago School addressed a similar conflict between the HEA and 
state law concerning the application of state contract law to an accred- 
itation decision. The Chicago School of Automatic Transmissions (CSAT) 
challenged the decision of the Accreditation Alliance of Career Schools 
and Colleges (AACSC) to deny CSAT accreditation renewal. As a result 
of AACSC’s decision, CSAT was denied federal student loan certifica- 
tion and promptly went out of business.*** CSAT alleged that AACSC 
had breached a contract between the parties that was created when 
CSAT applied for accreditation, sent in its fee, and accepted the terms 
of accreditation as provided for in AACSC’s rules and by-laws. CSAT 
asserted that, in denying accreditation renewal, AACSC did not comply 
with its own rules, and thus, breached the contract.°** CSAT thus 
contended that state contract law should apply to its claim. CSAT 
sought monetary damages in the amount of the federally underwritten 
tuition that it lost.3%6 

The district court disagreed with CSAT’s characterization of the 
accreditation process as a contract, and concluded that federal admin- 
istrative law, rather than state contract law, provided the proper frame- 
work within which to review accrediting agency decisions. After 
determining that AACSC did not act arbitrarily in deciding not to renew 
CSAT’s accreditation, the district court granted summary judgment for 
AACSC.*67 CSAT then appealed. 

The Court of Appeals for the Seventh Circuit affirmed the grant of 
summary judgment for AACSC. The appellate court acknowledged the 
Ninth Circuit’s decision in Keams, in which the court had concluded 
that the HEA did not preempt an action for negligent accreditation 
under state tort law.*** However, the Seventh Circuit determined that 





3662. Id. at 224. The issue of whether the plaintiffs’ claim could be brought directly 
under the HEA was not appealed after the district court determined that the federal law 
did not afford private plaintiffs a cause of action. Id. at 225. 

3663. Id. at 225-26. 

3664. Chicago School, 44 F.3d at 448. 

3665. Id. at 448-49. 

3666. Id. at 448. 

3667. Id. at 447. 

3668. Id. at 450. The Seventh Circuit also doubted the wisdom of the Keams decision, 
but declined to comment further on the issue. Id. 
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the Keams principle did not apply in this case, because Congress, in 
enacting the HEA, specifically provided for exclusive federal jurisdic- 
tion over any suit by an institution protesting an adverse accreditation 
decision. Consequently, state contract law could not govern the rela- 
tionship between the parties regarding the accreditation decision.*°™ 
The court then noted, 


Congress did not specify a source of law for these suits, but it is 
hard to see how state law could govern when federal jurisdiction 
is exclusive. It is hard enough to be a ventriloquist’s dummy in 
diversity suits under Erie; it is all but impossible to see how 
federal courts could apply state law to the actions of accrediting 
agencies when state courts have been silenced by the provision 
for exclusive jurisdiction. If a grant of federal jurisdiction some- 
times justifies the creation of federal common law, a grant of 
exclusive federal jurisdiction necessarily implies the application 
of federal law.%®7 


The appellate court then had to determine which federal law should 
apply to its review of the accreditation decision, and concluded that 
federal administrative law supplied the proper perspective for evalu- 
ating AACSC’s action.**! Applying the deferential review standard 


traditionally accorded to agency decisions, the appellate court then 
concluded that AACSC’s decision was reasonable, especially in light 
of the fact that AACSC denied CSAT accreditation primarily because 
CSAT continually violated the terms of the HEA by routinely delaying 
tuition refunds to students who withdrew from its program.**? The 
court thus affirmed the district court’s grant of summary judgment for 
AACSC. 


B. Antitrust 


In Massachusetts School of Law at Andover v. American Bar Asso- 
ciation,*®”3 the Massachusetts School of Law at Andover (MSL) charged 
that the American Bar Association (ABA) monopolized the law school 
accreditation process in violation of sections 1 and 2 of the Sherman 
Act.*6* MSL claimed that this monopoly power followed from the fact 
that forty-one of the fifty states rely on the ABA to determine which 
law schools ‘‘shall be deemed to provide appropriate legal educa- 





3669. Id. at 449 (citing 20 U.S.C. § 1099b(f) (1994)). 

3670. Id. (internal citations omitted). 

3671. Id. at 449-50. 

3672. Id. at 450. 

3673. 853 F. Supp. 837 (E.D. Pa.), amended in part on other grounds on reconsider- 
ation, 857 F. Supp. 455 (E.D. Pa. 1994) [hereinafter MSL v. ABA]. 

3674. 15 U.S.C. §§ 1-2 (1994). 
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tion.’’3°5 MSL also claimed that the ABA and the other defendants 
conspired to organize and enforce a group boycott of MSL in restraint 
of trade in violation of section 1 of the Sherman Act, and that the 
defendants conspired to monopolize the provision of law school train- 
ing, the accreditation of law schools, and the licensing of lawyers in 
violation of section 2 of the Sherman Act.%6”6 

In this part of the complex litigation between the parties,*°’’ the 
District Court for the Eastern District of Pennsylvania addressed the 
scope of discovery that MSL would be permitted. Before setting down 
the ground rules for discovery, however, the court had to determine 
the type of antitrust analysis to be performed in order to focus the 
relevant issues, and thus, to define the discoverable evidence.*6” 

The court first noted that the Supreme Court has determined that 
there are two categories of antitrust analysis: the per se rule of illegality, 
which is used for ‘‘agreements whose nature and effect are so obviously 
anticompetitive on their face that no detailed exploration is required to 
establish their illegality’ ;°°° and the rule of reason analysis, which is 
used for ‘‘agreements whose competitive effect can be measured [only] 
by studying the facts peculiar to the activity in question, the history of 
the restraint, and why it was imposed.’’*° The court then noted, ‘‘The 
Supreme Court has been hesitant to denounce as unreasonable per se 
the rules adopted by professional associations.’’***’ The court analogized 
the rules adopted by professional societies to accreditation standards 
adopted by the ABA, and concluded that the ABA standards ‘‘should 
not be condemned out of hand.’’*** Consequently, the court determined 
that the per se rule was not appropriate, and thus, concluded that it 
would analyze MSL’s claims using the rule of reason.**** The court 
then focused discovery by indicating the three questions that it would 
pose in order to evaluate the alleged anticompetitive conduct under the 
rule of reason analysis: ‘‘First, what is the harm to competition that 
results from the particular restraint? Second, does the standard have 
‘redeeming virtues’ or a socially useful purpose? Third, are there less 
restrictive ways to achieve these redeeming virtues?’’°** The court then 





3675. MSL v. ABA, 853 F. Supp. at 838-39. 

3676. Id. at 839. 

3677. This case also involved issues of jurisdiction over the various defendants, as 
discussed in Section VI.A., supra pages 514-516. 

3678. MSL v. ABA, 853 F. Supp. at 839. 

3679. Id. (citing National Soc’y of Professional Eng’rs v. United States, 435 U.S. 679, 
98 S. Ct. 1355, 1365 (1978)). 

3680. Id. (citing Professional Engineers, 435 U.S. at 692, 98 S. Ct. at 1365). 

3681. Id. at 840 (citing FTC v. Indiana Fed’n of Dentists, 476 U.S. 447, 458, 106 S. 
Ct. 2009, 2017 (1986); and Professional Engineers, 435 U.S. at 696, 98 S. Ct. at 1367). 

3682. Id. 

3683. Id. 

3684. Id. 
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addressed the scope of discovery MSL would be allowed in order to 
gather evidence to answer each of these questions.*** 

In Lee v. Life Insurance Company of North America,*** students at 
the University of Rhode Island (URI) brought an antitrust action against 
URI and the Life Insurance Company of North America (LINA), charging 
that URI’s student health care and insurance requirements violated 
section 1 of the Sherman Act. Specifically, the plaintiffs contended that 
the University’s requirement that all undergraduate students pay a fee 
for the use of the University’s Health Services (UHS), coupled with the 
requirement that all undergraduate students also purchase either sup- 
plemental insurance through LINA or ‘‘comparable’’ insurance through 
another carrier, constituted an impermissible ‘‘tying arrangément’’ in 
restraint of trade.***” The district court dismissed all of the plaintiffs’ 
claims.3* 

On the students’ appeal, the Court of Appeals for the First Circuit 
evaluated the elements of the ‘‘tying’’ claim and concluded that the 
students did not prove the existence of facts to support their claim. 
The court first defined a tying arrangement as ‘‘an agreement by a 
party to sell one product but only on the condition that the buyer also 
purchases a different (or tied) product, or at least agrees that he will 
not purchase that [tied] product from any other supplier.’’**° The court 
then noted that a tying arrangement generally is impermissible if the 
seller has either a monopoly or appreciable economic power in the 
tying product market.** The plaintiffs claimed that three tying arrange- 
ments existed in URI’s health care and insurance scheme: (1) a URI 
education tied to LINA insurance; (2) UHS services tied to LINA 
insurance; and (3) a URI education and UHS services. Although these 
arrangements could be characterized as tying arrangements, the First 
Circuit nevertheless agreed with the district court that the arrangements 
were not impermissible, because URI had neither a monopoly nor 
appreciable economic power in the provision of educational services 
and related health-care services.**™ 

The plaintiffs then attempted to circumvent this flaw in their argu- 
ment by contriving a lock-in arrangement such as that at issue in 
Eastman Kodak Company v. Image Technical Services.**? The Eastman 





3685. Id. at 840-43. For a complete discussion of the court’s specific rulings on MSL’s 
discovery requests, see Section VI.B., supra pages 518-521. 

3686. 23 F.3d 14 (1st Cir.), cert. denied, 115 S. Ct. 427 (1994). 

3687. Id. at 15. URI did not consider either Rhode Island Blue Cross or Rhode Island- 
based health maintenance organizations to be ‘‘comparable’’ coverage. Id. 

3688. Id. 

3689. Id. at 16 (quoting Eastman Kodak Co. v. Image Technical Servs., 504 U.S. 451, 
461, 112 S. Ct. 2072, 2079 (1992)). 

3690. Id. 

3691. Id. 

3692. 504 U.S. 451, 112 S. Ct. 2072 (1992). 
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Kodak Company had instituted a practice of restricting sales of replace- 
ment parts for Kodak photocopiers to Kodak photocopier owners who 
also purchased a service contract from Kodak.*** Kodak had a relatively 
small share of the overall photocopier market, and thus, had no appre- 
ciable economic power as required to find an impermissible tying 
arrangement.*** Nevertheless, the Supreme Court determined that, be- 
cause the cost of switching to another brand of photocopier was rela- 
tively high, the Kodak photocopier owners were ‘‘locked-in’’ to their 
Kodak photocopiers and replacement parts, and consequently, to Kodak 
service. The Court then concluded that this type of arrangement also 
constituted an impermissible tying arrangement, even in the absence 
of appreciable market power.***® The URI students similarly alleged that 
their first semester at URI was the ‘‘lock-in’’ product, and that their 
health insurance was the ‘“‘tied’’ product.*®® The First Circuit did not 
agree, however, because the students failed to prove that they would 
suffer high switchover costs in transferring to another educational 
institution after their first semester at URI.°°’ Furthermore, the appellate 
court distinguished Kodak from the facts of this case. The court noted 
that Kodak involved a ‘‘derivative aftermarket’’—that is, purchasing 
replacement parts to preserve an investment in an item purchased 
earlier—but that Lee, in contrast, did not involve a derivative after- 
market because ‘‘subsequent URI semesters are not ... components 
upon which the buyer’s initial investment absolutely depends.’’°6* 
Consequently, the First Circuit ruled that the URI students failed to 
state a claim for relief under the applicable antitrust laws. Accordingly, 
the court affirmed the district court’s dismissal of all claims.*®° 
Higgins v. Medical College of Hampton Roads*”” raised the issue of 
an antitrust violation caused by a medical school’s exclusive contract 
to provide radiation and oncology services to a local hospital. Dr. 
Elizabeth Higgins and Dr. Janice Roman, both of whom formerly were 
employed by the Medical College of Hampton Roads (MCHR), chal- 
lenged an arrangement between MCHR and Maryview Medical Center 
(MMC) under which MCHR agreed to provide exclusive radiation on- 
cology services to patients at MMC. While employed at MCHR, Higgins 
and Roman were assigned to provide the services to MMC on a part- 
time basis.*”" Higgins and Roman asserted that, in late 1992, they 
became concerned that the arrangement did not provide for proper 





3693. Id. at 458, 112 S. Ct. at 2077-78. 

3694. Id. at 466 n.10, 112 S. Ct. at 2081 n.10. 

3695. Id. at 475, 112 S. Ct. at 2086-87. 

3696. Lee, 23 F.3d at 18. 

3697. 

3698. 

3699. A 

3700. 849 F. Supp. 1113 (E.D. Va. 1994). 

3701. Id. at 1115. Higgins began participating in this program in 1985, and Roman 
began participating in this program in 1989. 
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patient care at MMC, and began negotiations with MMC to provide the 
oncology services themselves on a full-time basis.%”°? In March of 1993, 
MMC informed MCHR that it would not renew the exclusive contract 
regarding the oncology services, and also informed Higgins and Roman 
that it would contract with them for their full-time services.” In April 
of 1993, MCHR allegedly informed MMC that it would not provide any 
radiation oncology services to MMC without an exclusive contract, and 
consequently, the MMC board voted to renew the exclusive contract 
with MCHR and also notified Higgins and Roman that it would not be 
contracting with them for their full-time services.*”* Higgins and Roman 
then filed suit alleging that MCHR violated sections 1 and 2 of the 
Sherman Act.?7°° They contended that the exclusive contract between 
MMC and MCHR unreasonably restrained competition in the relevant 
product and geographic markets in violation of section 1, and further, 
that the arrangement gave MCHR monopoly power in the relevant 
markets in violation of section 2.37% 

In evaluating MCHR’s motion for summary judgment on the antitrust 
claims, the District Court for the Eastern District of Virginia first 
determined that Higgins and Roman alleged sufficient facts to make 
out a claim for an antitrust violation against MCHR. The court noted 
that, to survive MCHR’s motion to dismiss, Higgins and Roman did 
not have to prove the violations at issue, but rather, merely needed to 
‘state a colorable set of facts, which, if proven, would entitle [them] 
to relief.’’*”°’ With regard to the section 1 restraint-of-trade violation, 
Higgins and Roman asserted that the exclusive contract produced an- 
ticompetitive effects and injured them by preventing them from entering 
the market for providing radiation oncology services.*”* With regard to 
the section 2 monopoly violation, Higgins and Roman provided evi- 
dence that MCHR had exclusive control of three of the six hospitals 
that provided radiation oncology services in the relevant geographic 
market. Although MCHR contended that controlling three of six hos- 
pitals gave it only 50% power in the relevant market, and thus, not a 
monopoly, the court concluded that Higgins and Roman should be 
given the opportunity to prove the actual percentage of market power 





3702. Id. Under the arrangement contemplated by Higgins and Roman, both would 
have to terminate their employment at MCHR. 

3703. Id. at 1116. 

3704. Id. 

3705. Id. Higgins and Roman also brought a claim for tortious interference with 
prospective business relations, but the district court granted MCHR’s motion for summary 
judgment on this claim. Id. The court found that when Higgins and Roman entered 
negotiations with MMC they still were employed by MCHR, and thus, their actions were 
disloyal to their employer. Consequently, Higgins and Roman could not claim tortious 
interference with a contract that for which they should not have been negotiating while 
still employed by MCHR. Id. at 1117-19. 

3706. Id. at 1119. 

3707. Id. at 1122 (citing Adams v. Bain, 697 F.2d 1213, 1216 (4th Cir. 1982)). 

3708. Id. 
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that MCHR enjoyed.*”" The court concluded that Higgins and Roman 
pleaded facts sufficient to survive MCHR’s motion for summary judg- 
ment, and thus, denied MCHR’s motion.*””° 


C. Constitutional Issues 


1. Commerce Clause 


Cases involving the Commerce Clause*’ generally involve one of 
two types of issues: a challenge to Congress’ power to enact a particular 
type of legislation; or a challenge to a state’s power to enact protective 
legislation that also impacts interstate commerce. In the former type of 
case, the issue generally is whether a challenger can prove that there 
is no rational basis on which the court can conclude that the legislation 
enhances interstate commerce. In the latter type of case, the issue 
generally is whether the state’s legislation negatively impacts out-of- 
state entities engaged in commercial activities within the state, and 
whether the state’s goal in enacting the legislation could be achieved 
with nondiscriminatory legislation. 

In early 1995, the United States Supreme Court issued a decision 
that, for the first time in more than fifty years, put the brakes on 
Congress’ traditionally wide-ranging efforts to legislate under the Com- 
merce Clause. In United States v. Lopez,*’? the Court affirmed a 1993 
decision by the Court of Appeals for the Fifth Circuit and held that 
Congress’ enactment of the federal Gun-Free School Zones Act of 
1990,37*3 which makes it a federal offense for any individual knowingly 
to possess a firearm at a place that the individual knows or has 
reasonable cause to believe is a school zone, exceeded Congress’ au- 
thority under the Commerce Clause.*”** The Court determined that the 
possession of a gun in a local school zone was not an economic activity 
that substantially affected commerce, and consequently, it could not be 
legislated against under the Commerce Clause.?”* Although the decision 
itself has little, if any, direct relevance in the higher education setting, 





3709. Id. Essentially, the court noted that the fact that MCHR controlled three of six 
hospitals did not necessarily mean that it controlled only half of the relevant market. 

3710. Id. at 1122-23. 

3711. U.S. Const. art. I, § 8, cl. 3. 

3712. 115 S. Ct. 1624 (1995). See also James Podgers, Rethinking the Commerce 
Clause, A.B.A. J., Dec. 1995, at 44 (commenting that, in Lopez, the Court has found 
some limit to Congress’ powers under the Commerce Clause for practically the first time 
since its decision in Wickard v. Filburn, 317 U.S. 111, 63 S. Ct. 82 (1942), in which 
the Court ruled that wheat grown on a farm but never marketed does affect interstate 
commerce). 

3713. Pub. L. No. 101-647, § 1702, 104 Stat. 4789, 4844-45 (codified at 18 U.S.C. § 
922(q) (1994)). 

3714. Lopez, 115 S. Ct. at 1624. 

3715. Id. 
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it does indicate that the Court is willing to impose some limits on the 
traditionally very broad legislative powers Congress has enjoyed under 
the Commerce Clause.*7"* 

City University of Washington v. Oregon,*’””? on the other hand, 
illustrates a challenge to state legislation that treats out-of-state entities 
less favorably than it treats similar in-state entities. City University of 
Washington challenged an Oregon statute that provided that educational 
institutions offering degrees within the state had to submit the require- 
ments for those degrees to the Oregon Office of Educational Policy and 
Planning for approval, unless, among other things, the institution was 
located in the state of Oregon and was accredited by the Northwest 
Association of Schools and Colleges (NASC).*”* City University con- 
tended that the statute discriminated against out-of-state institutions 
that similarly were accredited by NASC, and thus, that the statute was 
unconstitutional.*”** The trial court found for City University, and the 
state appealed.*”2° 

The Court of Appeals of Oregon first acknowledged, ‘“The limitation 
on state regulatory power imposed by the Commerce Clause ‘is by no 
means absolute’ and the ‘[s]tates retain authority under their general 
police powers to regulate matters of ‘‘legitimate local concern,’’ even 
though interstate commerce may be affected.’’’”?1 The court then noted 
that, because the state statute discriminates on its face against out-of- 
state educational institutions, to survive scrutiny under the Commerce 
Clause the state must prove that the statute serves a legitimate local 
purpose and that this purpose could not be served equally as well by 
a nondiscriminatory statute.*7?? 

The appellate court then determined that the state articulated a 
legitimate local purpose because the statute ‘‘was enacted to protect 
Oregon consumers from the effects of substandard, transient, unethical, 
deceptive or fraudulent practices by out-of-state educational institutions 
....’’3723 The state failed in its burden under the second part of the 
test, however, because it did not offer proof that NASC-accredited 





3716. See also United States v. Trigg, 852 F. Supp. 450 (D. Kan. 1994), in which the 
District Court for the District of Kansas reached a similar conclusion prior to the issuance 
of the Supreme Court’s Lopez decision. 

3717. 870 P.2d 222 (Or. Ct. App.), review allowed, 877 P.2d 86 (Or. 1994). 

3718. Id. at 223 (citing Or. Rev. Stat. § 348.835(2)(c) (1987)). The other exemptions 
allowed in the statute applied to: institutions in existence in the state prior to March 4, 
1920, Or. REv. STAT. § 348.835(2)(a); institutions that are part of Oregon’s public school 
system, id. § 348.835(2)(b); and institutions that confer post-baccalaureate theology 
degrees, id. § 348.835(2)(d). 

3719. City University, 870 P.2d at 223. 

3720. Id. 

3721. Id. (quoting Lewis v. BT Investment Managers, 447 U.S. 27, 36, 100 S. Ct. 2009, 
2015 (1980)). 

3722. Id. at 223-24 (citing Maine v. Taylor, 477 U.S. 131, 138, 106 S. Ct. 2440, 2447 
(1986)). 

3723. Id. at 225. 
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agencies in other states were not subjected to the same rigors and 
standards as were NASC-accredited agencies in Oregon.*”** The appel- 
late court thus affirmed the trial court’s decision for City University, 
and, unable to sever the unconstitutional aspects of the statute from 
the constitutional aspects, declared the entire statute unconstitu- 
tional .3725 


2. Takings 


Continental Casualty Company v. Town of Blacksburg*’* addressed 
the issue of compensation for a taking of university property. Conti- 
nental Casualty, as subrogee of the insured, Virginia Polytechnic Insti- 
tute (Virginia Tech), filed an action against the town of Blacksburg, 
Virginia, seeking recovery for property damage losses that Continental 
had paid to Virginia Tech as a result of storm-related flood damage on 
the Virginia Tech campus. Continental alleged that Blacksburg’s storm 
drainage system caused flooding on Virginia Tech property after a 
heavy rainstorm, and contended that this temporary flooding constituted 
a compensable taking under the Virginia Constitution.*”?” The District 
Court for the Western District of Virginia disagreed. The court noted, 
‘Tt is axiomatic that the Commonwealth of Virginia cannot take property 
from itself. Nor can an entity of the state take property already owned 
by the state.’’*”?® Consequently, since the Town of Blacksburg is an 
entity of the state, and since Virginia Tech is a state institution, the 
town could not be found to have taken the institution’s property.*””° 
Thus, the insurer was not entitled to recovery of damages that it had 
paid.*7%° 


D. Intellectual Property 


1. Patents 


In Regents of the University of California v. Synbiotics Corpora- 
tion,*’** the University of California (UC) brought a patent infringement 
action against Synbiotics Corporation. UC alleged that Synbiotics had 
infringed on UC’s patents for discovering the feline immunodeficiency 
virus (FIV) and for developing tests and methods for diagnosing FIV. 
As an affirmative defense, Synbiotics asserted that it had a license from 
Marlo Brown, a woman who brought her cats to UC-Davis for testing 





. Id. 

. Id. at 226. 

. 846 F. Supp. 486 (W.D. Va. 1994). 

. Id. at 487 (citing Va. Const. art. I, § 11). 
ad. 

. Id. at 487-88. 

. Id. at 488. 

. 849 F. Supp. 740 (S.D. Cal. 1994). 
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after she had noticed that the cats were suffering from symptoms much 
like those suffered by humans who are infected with the human im- 
munodeficiency virus (HIV).*732 Synbiotics thus contended that Brown 
was a co-inventor with UC because she contributed the idea that her 
cats had an HIV-like virus.*7** 

The District Court for the Southern District of California disagreed, 
however, finding that Brown was not a co-inventor with UC-Davis for 
the purpose of establishing patent rights. The court first noted, ‘‘Con- 
ception of an invention is the threshold issue in determining who are 
the inventors of a patent. Unless a person contributes to the conception 
of the invention, he is not an inventor.’’*”*%* The court continued, 
“Conception is ... the ‘formation in the mind of the inventor, of a 
definite and permanent idea of the complete and operative invention, 
as it is hereafter to be applied in practice.’’’?”*> The court then concluded 
that conception requires both an idea as well as an actual reduction to 
practice.*”°° Generally, for electrical or mechanical inventions, the idea 
and the reduction to practice are two separate events. In contrast, for 
the discovery of chemicals, genes, and the like, the idea cannot be 
established separately from the actual discovery, because up until the 
time of the discovery, the idea of the existence of the chemical or gene 
is merely unpatentable speculation.*”*” The courts refer to this process 
as ‘‘simultaneous conception and reduction to practice.’’*”** 

The district court then determined that the discovery of a virus is 
analogous to the discovery of a chemical or gene. Consequently, the 
court held that conception, and thus, inventorship, did not occur until 
the virus was isolated. The court then ruled that Brown could not be 
a co-inventor merely by speculating that her cats had an HIV-like virus, 
noting, ‘‘As a matter of law, only those persons who contributed to 
the acts and events that resulted in the conception and reduction to 
practice are properly considered the inventors .. . .’’*”°° Because Brown 
did not participate in any way in the ‘‘simultaneous conception and 
reduction to practice’ of FIV, she could not be considered an inventor, 
and consequently, had no rights to assign to Synbiotics. The district 
court then granted partial summary judgment to UC, holding that Brown 





3732. Id. at 741-42. 

3733. Id. at 741. 

3734. Id. at 742 (citing In re Harder, 223 U.S.P.Q. 1122, 1123 (Comm’r Pat. & 
Trademarks 1984) (citing Mueller Brass Co. v. Reading Indus., 352 F. Supp. 1357 (E.D. 
Pa. 1972), aff'd, 487 F.2d 1395 (3d Cir. 1973))). 

3735. Id. (quoting Hybritech, Inc. v. Monoclonal Antibodies, Inc., 802 F.2d 1367, 1376 
(Fed. Cir. 1986) (citing 1 ROBINSON ON PATENTS 532 (1890))). 

3736. Id. (citing Amgen, Inc. v. Chugai Pharmaceutical Co., 927 F.2d 1200, 1206 (Fed. 
Cir. 1991)). 

3737. Id. (citing Amgen, 927 F.2d at 1206). 

3738. Id. 

3739. Id. (citing Fiers v. Revel, 984 F.2d 1164 (Fed. Cir. 1993); and Amgen, 927 F.2d 
1200). 
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was not a co-inventor.*”*° Thus, Synbiotics’ affirmative defense of proper 
licensing failed.*’* 


2. Copyright 


In 1994, the Supreme Court decided Campbell v. Acuff-Rose Music,°”” 
a case that examined the requirements for determining whether a song 
parody of a copyrighted work was protected from a copyright infringe- 
ment claim by a ‘“‘fair use’’ defense. In determining whether the rap 
group 2 Live Crew had infringed on Acuff-Rose’s copyright in Roy 
Orbison’s song ‘‘Pretty Woman,’’ the Court evaluated the four factors 
relevant to the ‘‘fair use’’ defense under the Copyright Act of 1976:57* 
(1) the purpose and character of the use; (2) the nature of the copy- 
righted work; (3) the amount and substantiality of the portion of the 
copyrighted work used; and (4) the effect of the use upon the market 
for or value of the copyrighted work.*”** The Court of Appeals for the 
Sixth Circuit had reversed the district court’s decision for Luther 
Campbell, the lead singer, and 2 Live Crew, finding that, under the 
first of the four ‘‘fair use’’ factors alone, the ‘‘blatantly commercial 
purpose [of 2 Live Crew’s version of the song] ... prevent[ed] this 
parody from being a fair use.’*’** The Supreme Court, however, re- 
versed and remanded, finding that none of the four ‘‘fair use’’ factors 
alone can be dispositive of a finding of fair use.*’** Rather, the Court 
noted, ‘‘All are to be explored, and the results weighed together, in 
the light of the purposes of copyright.’’*”*”7 The Court then evaluated 
all four factors against the facts of the case,*’** and concluded that the 
parody was a noninfringing fair use.*”*° 

Although the Court’s analysis of parody as a fair use is highly fact- 
specific, Campbell does provide one important principle to guide fair 
use analysis. That is, all four factors must be considered equally in 
light of the purposes of copyright law, and no one factor can or should 
be dispositive of any fair use analysis. 

In another ‘‘fair use’’ case, American Geophysical Union v. Tex- 
aco,°7°° eighty-three publishers of scientific and technical journals brought 
a class action claiming that Texaco’s unauthorized photocopying of 





3740. Id. 

3741. Id. at 743. 

3742. 114 S. Ct. 1164, remanded, 25 F.3d 297 (6th Cir. 1994). 

3743. 17 U.S.C. § 107 (1994). 

3744. Campbell, 114 S. Ct. at 1167-68. 

3745. Id. at 1169 (quoting Campbell v. Acuff-Rose Music, 972 F.2d 1429, 1439 (6th 
Cir. 1992)). 

3746. Id. at 1170-71. 

3747. Id. at 1171. 

3748. Id. at 1171-79. 

3749. Id. at 1179. 


3750. F.3d 881 (2d Cir.), as amended on denial of reh’g, 60 F.3d 913 (2d Cir. 
1994). 
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articles from their journals constituted copyright infringement.*’** The 
publishers offered evidence that Texaco purchased several copies of 
particular journals, circulated the journals to interested researchers, and 
systematically encouraged the researchers to make copies of articles 
relevant to their research before forwarding the journal to the next 
researcher. Evidence presented to the court indicated that this photo- 
copying practice was widespread among Texaco’s four to five hundred 
researchers.°’>? Texaco asserted fair use as an affirmative defense. The 
district court rejected this defense, however, and Texaco thus brought 
this interlocutory appeal.?7° 

The Court of Appeals for the Second Circuit addressed the question 
of whether such institutional, systematic copying was a fair use under 
the Copyright Act.375+ Citing Campbell, the Second Circuit recognized 
that none of the four statutory factors would be wholly dispositive of 
its analysis.*755 The court then addressed each of the four factors in 
turn. First, the court evaluated the purpose and character of the use, 
and determined that because Texaco’s use of the copies was for com- 
mercial, rather than educational, purposes, this factor favored the pub- 
lishers.275° Second, the court considered the nature of the copyrighted 
works, and determined that because the journal articles contained 
factual information, rather than creative fiction, this factor favored 
Texaco, because facts receive less protection than do creative works 
under the copyright law.*”5” Third, the court evaluated the amount and 
substantiality of the portion of the copyrighted works used, and deter- 
mined that because the articles were copyrighted in their entirety, this 
factor favored the publishers.”* Finally, the court evaluated the effect 
that Texaco’s copying practices had upon the potential market for or 
value of the articles, and concluded that Texaco’s practice resulted in 
a slight loss in potential subscription revenue for the publishers, but a 
greater financial loss in potential licensing revenue. Thus, this factor 
favored the publishers.%75* 

Ultimately, the Second Circuit noted that three of the four factors 
favored the publishers, and significantly, that the two factors involving 
financial considerations—the first and the fourth—favored the publish- 
ers.37°° Consequently, the appellate court concluded that Texaco’s prac- 





3751. 60 F.3d at 914. 

3752. Id. at 915. 

3753. Id. at 914. 

3754. Id. at 916. The appellate court cautioned that its opinion ‘‘d{id] not deal with 
the question of copying by an individual, for personal use in research or otherwise (not 
for resale), recognizing that under the fair use doctrine or the de minimis doctrine, such 
a practice by an individual might well not constitute an infringement.’ Id. 

3755. Id. at 918. 

3756. Id. at 918-25. 

3757. Id. at 925. 

3758. Id. at 925-26. 

3759. Id. at 926-31. 

3760. Id. at 931. 
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tice did not constitute a fair use. The appellate court thus affirmed the 
district court’s decision that Texaco was not entitled to assert fair use 
as a defense to its photocopying practice.*”* 

Princeton University Press v. Michigan Document Services*’® presents 
another analysis of the fair use defense to copyright infringement. 
Princeton University Press and other publishers brought a copyright 
infringement action against Michigan Document Services (MDS), a for- 
profit corporation that sells ‘‘coursepacks’’ to professors and stu- 
dents.*”®* The publishers contended that MDS photocopied and resold 
copyrighted material without paying the publishers a licensing fee. The 
publishers filed a motion for summary judgment, contending that the 
operative facts were not in dispute. MDS objected and asserted a defense 
of fair use.” 

The District Court for the Eastern District of Michigan had to evaluate 
the four fair use factors in order to determine whether MDS’ asserted 
defense would raise geniune issues of material fact so as to survive the 
publishers’ motion for summary judgment. First, the commercial nature 
and character of MDS’ use of the material favored the publishers. 
Second, the nature of the copyrighted works as primarily original and 
interpretive works favored the publishers. Third, although MDS ex- 
cerpted the copyrighted works for use in its coursepacks, the court 
noted that the copied portions were not insubstantial or incidental, and 
thus concluded that this factor weighed against fair use and favored 
the publishers. Finally, the court evaluated the market value factor, 
and concluded that the lost licensing revenues to the publishers also 
weighed against fair use and favored the publishers.*”* The district 
court thus concluded that, since all of the factors favored the publishers 
and weighed against a finding of fair use, MDS was not entitled to 
assert the defense. Consequently, the court granted the publishers’ 
motion for summary judgment.%76& 

On MDS’ appeal, however, the Court of Appeals for the Sixth Circuit 
reversed, finding that the four statutory ‘‘fair use’’ factors favored 





3761. Id. at 932. 

3762. 855 F. Supp. 905 (E.D. Mich. 1994), rev’d, 1996 WL 54741 (6th Cir. Feb. 12, 
1996). 

3763. 855 F. Supp. at 907. ‘‘Coursepacks’’ are indexed compilations of photocopied 
material created for use in a particular college or university course. 

3764. Id. at 908. 

3765. Id. at 909-11. 

3766. Id. at 913. Furthermore, because of MDS’ willful misconduct—that is, acting 
with the knowledge that what it was doing was wrong, id. at 908, 911-12—the court 
awarded the publishers substantial damages to deter defendants’ future misconduct. Id. 
at 913. The court also awarded attorney’s fees, finding that the litigation commenced by 
the publishers ‘‘ultimately serves the purpose of enriching the general public through 
access to creative works ....’’ Id. For the district court’s analysis of the appropriate 
amount of attorney’s fees to award, see Princeton University Press v. Michigan Document 
Servs., 869 F. Supp. 521 (E.D. Mich. 1994). 
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MDS.°7°7 Specifically, the appellate court noted that the nature and 
character of the use was educational, because the material was copied 
for use in the classroom.” The court gave little weight to the creative 
nature of the copied works, stating only that the second factor ‘‘does 
little more than confirm that the works at issue are protected by 
copyright and may only be used ‘fairly.’’’*”°° With regard to the third 
factor, the court determined that the portion of the works copied was 
not substantial because the most substantial portion was only 30% of 
the copyrighted work, with most excerpts in the 5 to 18% range.%’”° 
The court also concluded that Princeton had not demonstrated ‘‘at least 
a meaningful likelihood that future harm to a potential market for the 
copyrighted works [would] occur,’’*””? and thus, the fourth factor fa- 
vored MDS. Finally, the court considered a fifth factor—one not con- 
tained in the copyright statute. The court noted that the authors of the 
works at issue created the works ‘‘for professional and personal reasons 
such as making a contributon to the discipline, providing an opportu- 
nity for colleagues to evaluate and critique the authors’ ideas and 
theories, enhancing the authors’ professional reputations, and improv- 
ing career opportunities.’’*””? The court then noted that the fact that 
the authors themselves did not consider financial compensation to be 
a motivating factor also weighed in MDS’ favor. Consequently, the 
appellate court reversed the summary judgment for Princeton, and 
granted summary judgment for MDS.°%77 

Balkin v. Wilson*’’* addresses the issue of co-authorship for purposes 
of copyright law. Dr. Alfred Balkin and Dr. Paul Wilson, professors at 
Western Michigan University, began collaborating on a program that 
they intended to market as a tool for teachers to use to improve the 
literacy of their students. Wilson was responsible for conceptualizing 
the program in terms of child development and literacy needs, while 
Balkin was responsible for taking these ideas and developing lyrics and 
music for songs to be used in the program. After funding for their 
uncompleted project was terminated, Wilson began selling tapes of 
Balkin’s songs as teaching aids in his own classes.*””> Balkin then sued 
Wilson for copyright infringement under section 501 of the Copyright 
Act, and moved for summary judgment.*’”* As a defense, Wilson con- 
tended that he was a joint author of the work because he contributed 
the ideas for the songs. 





3767. 1996 WL 54741 (6th Cir. Feb. 12, 1996). 

3768. Id. at *7-8. 

3769. Id. at *8. 

3770. . at *8-9. 

3771. . at *E2. 

3772. Id. 

3773. Id. ab *42. 

3774. 863 F. Supp. 523 (W.D. Mich. 1994). 

3775. Id. at 524-25. The professors had not established any formal partnership or other 
business arrangement regarding the copyright ownership of the songs. Id. at 525. 

3776. Id. at 524 (citing 17 U.S.C. § 501 (1994)). 
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The District Court for the Western District of Michigan first noted 
that an author of a work ‘‘is the party who actually creates the work, 
that is, the person who translates an idea into a fixed, tangible expres- 
sion entitled to copyright protection.’’*””” The court also noted that a 
joint work is ‘‘a work prepared by two or more authors with the 
intention that their contributions be merged into inseparable or inter- 
dependent parts of a unitary whole,’’®’”* and further, that ‘‘joint authors 
hold undivided interests in a work, despite any differences in each 
author’s contribution.’’°””° 

Thus, to determine whether Wilson was a joint author with Balkin 
such that Wilson shared with Balkin an undivided interest in the songs, 
the court first had to determine whether Wilson was an author under 
the Copyright Act.3”8° The court then determined that Wilson’s ideas 
for the songs alone were not copyrightable, but then acknowledged, 
‘“‘(Tjhere is no statutory or legislative history specifically requiring that 
contributions be copyrightable in order for the contributor to be con- 
sidered a co-author and co-owner of the copyright.’’*”* The court also 
acknowledged that copyright’s goal of encouraging creativity is fostered 
by rewarding all who contribute to a project.*”*? Nevertheless, the court 
expressed concern ‘‘that ‘the threat that accepting suggestions from 
another party might jeopardize the author’s sole entitlement to a copy- 
right’ could hinder creativity and the free exchange of ideas contrary 
to the purpose of the Copyright Act.’’*78? The district court thus con- 
cluded that, in the absence of any precedent in the Sixth Circuit 
regarding this issue, it would adopt the analytical framework created 
by the Second and Seventh Circuits, which requires that, to be consid- 
ered a co-author, a collaborator must contribute independently copy- 
rightable elements to the work.’ The district court believed that this 
test struck an appropriate balance between copyright and contract law, 
because a contributor of uncopyrightable ideas can preserve any rights 
in the work by contracting with the author.*”*> The district court then 
concluded that, because Wilson contributed only uncopyrightable ideas 
and concepts to the songs, he was not a joint author, and consequently, 
his act of selling tapes of Balkin’s copyrighted songs constituted in- 





3777. Id. at 526 (quoting Community for Creative Non-Violence v. Reid, 490 U.S. 730, 
737, 109 S. Ct. 2166, 2171 (1989) (citing 17 U.S.C. § 102)). 

3778. Id. (quoting Erickson v. Trinity Theatre, 13 F.3d 1061, 1068 (7th Cir. 1994) 
(citing 17 U.S.C. § 101)). 

3779. Id. (quoting Erickson, 13 F.3d at 1068 (citing 17 U.S.C. § 201)). 

3780. Id. 

3781. Id. at 527 (citing 1 M. & D. NimMER, NIMMER ON CopyRrIGHT, § 6.07, at 6-21 to 6- 
22 (1978)). 

3782. Id. (citing NimMeEr, § 6.07, at 6-21 to 6-22). 

3783. Id. (citing Erickson, 13 F.3d at 1070). 


3784. Id. at 527 (citing Erickson, 13 F.3d at 1071 (quoting Childress v. Taylor, 945 
F.2d 500, 507 (2d Cir. 1991))). 


3785. Id. (citing Erickson, 13 F.3d at 1071). 
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fringement. Thus, the district court granted Balkin’s motion for sum- 
mary judgment.?78 

Finally, Sega Enterprises v. MAPHIA%”®’ addressed copyright infringe- 
ment of computer video games, an issue that also is relevant to the 
computer transmission of other types of copyrighted publications.*”® 
MAPHIA, a business of unknown structure, operated a computer bul- 
letin board through which users could down-load Sega video games in 
exchange for transferring their Sega games to the bulletin board.*7* 
Sega brought an action against MAPHIA for copyright infringement, 
and moved for a preliminary injunction enjoining the computer transfer 
of its video games.*’ In evaluating Sega’s motion, the District Court 
for the Northern District of California first noted that Sega had estab- 
lished a prima facie case of copyright infringement because Sega proved 
both that it owned the copyrights on the games, as evidenced by 
certificates of copyright registration, and that MAPHIA had copied or 
facilitated the copying of the games.°”** MAPHIA then raised a fair use 
defense, but the district court noted, ‘“To invoke the fair use exception, 
an individual must possess an authorized copy of a [copyrighted] 
work.’’37°2 Since the individuals who operated the bulletin board ad- 
mitted that they did not own any Sega games, MAPHIA could not 
invoke the fair use defense.*”** Nevertheless, the court also briefly 
evaluated the four fair use factors, and concluded that each militated 
against a finding of fair use.*7* The court thus concluded that Sega 
demonstrated a prima facie case of copyright infringement, and further, 
that MAPHIA likely could not prove a fair use defense at trial.*7*° 
Consequently, the district court granted Sega’s motion for a preliminary 
injunction to enjoin further copyright infringement by MAPHIA.°7%* 


3. Trademark 


Sega Enterprises also presented an issue of trademark infringement, 
because Sega’s trademark appeared on-screen at the beginning of each 
video game. In determining whether to grant the preliminary injunction 
to enjoin further trademark infringement by MAPHIA, the court eval- 
uated Sega’s prima facie case of trademark infringement, which required 





3786. Id. at 528. 

3787. 857 F. Supp. 679 (N.D. Cal. 1994). 

3788. See also William T. McGrath, The Doctrine of Fair Use Evolves as a Balancing 
Test in the High-Tech Arena, Nat’. L.J., Feb. 20, 1995, at C29. 

3789. Sega, 857 F. Supp. at 682-86. 

3790. Id. at 682. 

3791. Id. at 686-87. 

3792. Id. at 687 (quoting Atari Games Corp. v. Nintendo of Am., 975 F.2d 832, 843 
(Fed. Cir. 1992)). 

3793. Id. 

3794. Id. at 687-88. 

3795. Id. at 688. 

3796. Id. at 690. 
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Sega to prove both trademark ownership and the likelihood of confusion 
that would result from the unauthorized use. The court first concluded 
that Sega owned the trademarks at issue, because Sega provided proof 
of federal registration.*””” The court then determined that Sega dem- 
onstrated a likelihood of confusion, if not among those who used the 
games on the bulletin board, then at least among third parties who 
might see the copied games after the games have entered the stream of 
commerce. The court thus concluded that Sega was entitled to a 
preliminary injunction to enjoin MAPHIA’s continued trademark in- 
fringement.*7% 


E. Power of Campus Police 


1. Authority Beyond the Campus 


Cases challenging the authority of campus police beyond the campus 
involve questions regarding whether campus police have powers beyond 
the confines of the campus that are co-extensive with the powers of 
local police or sheriffs. For campus police at public universities, courts 
typically find that the campus police, as employees of the state, have 
general police powers beyond the confines of the campus. For campus 
police at private universities, however, courts typically find that the 


private employee must be commissioned pursuant to special state com- 
missioning requirements in order to have the power to act beyond the 
confines of the campus.°7%° 

In Barish v. Director of Revenue,*™ for example, Paul Barish challenged 
a determination by the Missouri Director of Revenue to revoke his driver’s 
license after a University of Missouri police officer arrested him for drunk 
driving near University property.** Barish contended that the University 
police officer did not have the power and duty to arrest, and thus, that 
the Director of Revenue improperly revoked his license pursuant to a 
state statute that authorizes revocation of a driver’s license after an arrest 
for drunk driving.** The trial court disagreed, and affirmed the decision 
of the Director.*®” 

In evaluating Barish’s appeal, the Missouri Court of Appeals first noted 
that the code section authorizing revocation of Barish’s license was silent 





3797. Id. at 688. 

3798. Id. 

3799. See, e.g., North Carolina v. Pendleton, 451 S.E.2d 274 (N.C. 1994), cert. denied, 
115 S. Ct. 2276 (1995) (holding that a campus police officer at a religious university did 
not have the power to act beyond the campus without express authorization from the 
state). For a discussion of the facts of Pendleton, see Section II.B.1.c., supra pages 415- 
416. 

3800. 872 S.W.2d 167 (Mo. Ct. App. 1994). 

3801. Id. at 169-70. 


3802. Id. at 170 (citing Mo. Rev. Stat. § 302.502 (1986 & Cum. Supp. 1993)). 
3803. Id. 
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regarding the qualifications of 2.: arresting officer.**°* Nevertheless, another 
code section defined ‘‘law enforcement officer’’ in part as ‘“‘any public 
servant having both the power and duty to make arrests for violations for 
the laws of this state ... .’’%°5 The court then determined that the 
University officer was a public servant, because he was “employed .. . 
by a government of this state [and was] compensated by the government 
by reason of his employment.’’*°° The court then examined the duties of 
University police officers and determined that, as part of their duties for 
the state, they are empowered to make arrests.**°°” Combining these anal- 
yses, the appellate court then concluded that the University officer had 
the power and duty to make arrests in the state, and thus was a law 
enforcement officer for the purposes of the license revocation statute.*** 
Consequently, the Director of Revenue acted on a proper arrest, and the 
appellate court thus affirmed the trial court’s approval of the decision to 
revoke Barish’s license.**” 

Similarly, in Texas v. Backus,***° a Southwest Texas State University 
(STSU) campus police officer arrested Donald Ray Backus for driving 
while intoxicated near the STSU campus. At his criminal trial for driving 
while intoxicated, Backus moved to suppress evidence obtained by the 
STSU officer on the grounds that the arrest was not made on STSU 
property.**"! The trial court granted the motion, but the Court of Appeals 
of Texas reversed. Texas law authorizes the governing boards of each 
state university to employ and commission peace officers, who are vested 
with all of the same powers, privileges, and immunities that state- 
commissioned peace officers posses.**? The appellate court first noted 
that the plain language of the statute defined the primary jurisdiction of 
a campus police officer as ‘‘all counties in which property is owned, 
leased, rented, or otherwise under the control of the institution . . . that 
employs the peace officer.’’*'* The court then noted that a subsequent 
code section confers on campus peace officers the same powers as other 
peace officers, without restricting those powers to the physical confines 
of the campuses themselves.*** The court then concluded, ‘‘The grant of 
county-wide jurisdiction to campus police officers, while perhaps not 
essential to the protection of university property, is not so obviously 





3804. Id. 

3805. Id. at 171 (quoting Mo. Rev. Stat. § 556.061({17) (1986 & Cum. Supp. 1993)). 

3806. Id. (quoting Mo. Rev. Strat. § 556.061(23) (1986 & Cum. Supp. 1993)). 

3807. Id. 

3808. Id. 

3809. Id. at 172. Barish also made other objections regarding the admissibility of the 
breathalyzer test and whether the officer had probable cause to make the stop, but the 
appellate court found no merit in any of these objections. Id. at 173-75. 

3810. 881 S.W.2d 591 (Tex. Ct. App. 1994). 

3811. Id. at 591-92. 

3812. Id. at 592 (citing TEx. Epuc. Cope ANN. § 51.203 (West Supp. 1994)). 

3813. Id. (quoting Tex. Epuc. Cope ANN. § 51.203(a)) (emphasis added). 

3814. Id. (citing Tex. Epuc. Cope ANN. § 51.203(b)). 
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unnecessary as to be considered absurd,”’ because ‘‘the legislature could 
reasonably conclude that an extension of campus police jurisdiction 
beyond the physical limits of university property was necessary to fully 
effectuate [the protection of the buildings and grounds of state institutions 
of higher education].’’*** Consequently, the appellate court concluded 
that the STSU officer had the authority to arrest Backus, and thus, reversed 
the trial court’s decision to suppress the evidence.**"* 

In contrast, Snyder v. Pennsylvania**”’ illustrates that police powers 
actually must be conferred on campus police in order for the police 
officers to be able to arrest individuals for off-campus crime. A campus 
police officer at Carnegie-Mellon University****® (CMU) stopped and ar- 
rested William Snyder for driving while intoxicated near the CMU cam- 
pus. Snyder refused to submit to chemical testing for intoxication, and 
consequently, the state Department of Transportation suspended his driv- 
er’s license pursuant to Pennsylvania statute.***° Snyder requested judicial 
review of the agency’s action, claiming that, because the CMU officer 
was not a ‘“‘police officer’’ under state law, he did not have the authority 
to request that Snyder submit to the chemical testing.**2° The Pennsylvania 
Commonwealth Court considered two theories under which the CMU 
officer could be considered a police officer for purposes of the chemical 
testing statute. However, because the CMU officer neither was appointed 
by court order,*®?* nor was an employee of a state college or university ,*°”? 
the court found that the officer was not a police officer for purposes of 
the chemical testing statute. Thus, the court overturned the agency’s 
suspension of Snyder’s license. 


2. Probable Cause 


Desales v. Woo**?? illustrates that university police are subject to the 
same constitutional standards as are public police officers. Thus, in order 
to arrest a suspect the police must be able to prove probable cause for 
the arrest. Clysly Desales, a San Francisco State University (SFSU) student, 
and his parents brought an action under 42 U.S.C. section 1983 charging 
three SFSU police officers with illegal arrest as well as a search and 





3815. Id. at 592-93. 

3816. Id. at 593. 

3817. 640 A.2d 490 (Pa. Commw. Ct. 1994). 

3818. Carnegie-Mellon is a private university. Id. at 491. 

3819. Id. 

3820. Id. at 491-92. Pursuant to Pennsylvania statute, a driver’s privileges may be 
suspended for refusing to submit to a chemical test at the request of a ‘‘police officer.’’ 
75 Pa. Cons. Stat. § 1547 (West Supp. 1995). 

3821. Snyder, 640 A.2d at 492; 22 Pa. Cons. Stat. § 501(a) (West Supp. 1995). 

3822. CMU asserted that, because it received some funding from the state, its officers 
should be considered employees of a state university. However, CMU offered evidence 
of receiving only $400,000 in research grant funding from the state. The court determined 
that receiving this sum of money did not make CMU a state-aided institution, and thus, 
its officers were not state police officers. Snyder, 640 A.2d at 493-94. 

3823. Desales, 860 F. Supp. 1436 (N.D. Cal. 1994). 
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seizure in violation of the Desales’ Fourth and Fifth Amendment rights.*** 
The SFSU police had received an uncorroborated tip from an unidentified 
informant that led the police to believe that Desales had a gun in his 
gymnasium locker. The police handcuffed and detained Desales, read 
him his Miranda rights, and asked him to sign a form consenting to a 
search of his locker, his car, and his bedroom in his parents’ house.**25 

The district court determined that, detaining Desales and keeping him 
in handcuffs for approximately two hours, the police effectively had 
arrested him.** Furthermore, because the arrest occurred based on an 
uncorroborated, unidentified informant’s tip, the SFSU police did not 
have sufficient probable cause for the arrest, and thus, the arrest violated 
Desales’ Fourth Amendment right against unreasonable seizure.**”’ In 
addition, because the arrest could not have been based on a reasonable 
belief that probable cause existed, the SFSU police could not use their 
qualified immunity privilege to escape suit under 42 U.S.C. section 
1983.%*8 The court also found that, although Desales’ Fifth Amendment 
rights were not violated because he was read his Miranda rights before 
he signed the consent form, the resulting search nevertheless violated his 
Fourth Amendment rights because the consent was tainted by the illegal 
arrest.3*° Thus, the court found that the SFSU police officers could be 
sued for violating Desales’ civil rights. 

Best v. Duke University***° illustrates that, when challenging an arrest 
in a civil action, the plaintiff has the burden of proving lack of probable 
cause for the arrest. Herman Best sued Duke University for malicious 
prosecution, intentional infliction of emotional distress, and punitive 
damages arising from his arrest by Duke University Police. Best was 
cleared of the theft after a criminal trial.***1 The issue for the North 
Carolina Supreme Court in this action was whether the University Police 
had probable cause for the arrest, and consequently, whether the trial 
court should have granted the University’s motion for a directed verdict 
on the claim of malicious prosecution.**? After reviewing the specific 
facts and circumstances leading to the arrest, and after determining that 
Best had not proved the lack of probable cause necessary for the malicious 
prosecution claim, the court found for the University and reversed the 
trial court’s decision.**° 





3824. U.S. Const. amends. IV, V. 

3825. 860 F. Supp at 1438-39. The student was detained for a total of two hours while 
the University police conducted the search. 

3826. Id. at 1441-42. 

3827. Id. at 1442-43. 

3828. Id. at 1446-48. For a discussion of qualified immunity, see Section V.B., supra 
pages 486-501. : 

3829. Id. at 1444-45. 

3830. 448 S.E.2d 506 (N.C.), reh’g denied, 452 S.E.2d 807 (N.C. 1994). 

3831. Id. at 508-509. 

3832. Id. The trial court had granted the defendant’s motions for directed verdict on 
the claims of emotional distress and punitive damages. 

3833. Id. at 510-11. 
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Similarly, in Richardson v. New York University,**** a detective in the 
University’s bookstore allegedly saw Michael Richardson shoplifting, 
stopped Richardson before he left the store, and subsequently placed him 
in the custody of the New York City Police. When the criminal action 
against him was dropped, Richardson filed a civil suit against New York 
University claiming false arrest, malicious prosecution, and negligent 
employment of the arresting detective.***° The trial court denied the 
University’s motion for summary judgment. The New York Supreme 
Court, Appellate Division, reversed and granted the University’s motion 
on all counts, finding that the store detective had probable cause to detain 
Richardson based on what he personally witnessed Richardson do.**** 
Thus, Richardson’s false arrest and malicious prosecution claims could 
not be sustained.**” 


F. Research 


United States v. Garfinkel**** addresses research recordkeeping require- 
ments imposed by the federal Food and Drug Administration (FDA). Dr. 
Barry Garfinkel, a child psychiatrist employed by the University of 
Minnesota, was the principal investigator for an experimental drug study 
and was responsible for the clinical treatment and follow-up of patients 
receiving an experimental drug. The federal government indicted Garfinkel 
for mail fraud, making and using false documents, and failing to establish 
and maintain adequate and accurate records in connection with his study. 
Two counts of the indictment charged Garfinkel with failing to establish 
and maintain accurate drug-protocol records as required by FDA regula- 
tions.***° Garfinkel moved to dismiss these counts of the indictment, 
arguing that the relevant regulation places the entire burden of record- 
keeping upon the drug manufacturer and research sponsor rather than on 
the investigator, and further, that Congress cannot delegate to executive 
agencies the authority to establish regulations enforceable by criminal 
penalties.**° The district court agreed, and dismissed those two counts 
of the indictment.***1 On the government’s appeal, the Court of Appeals 
for the Eighth Circuit reversed. 





3834. 609 N.Y.S.2d 180 (App. Div. 1994). 

3835. Id. at 181. 

3836. The detective had observed Richardson placing a laptop computer under his 
jacket. The detective stopped Richardson near the store exit, apparently immediately 
before Richardson was about to leave with the computer. Id. 

3837. Id. at 182. 

3838. 29 F.3d 451 (8th Cir. 1994). 

3839. Id. at 453. 

3840. Id. (citing 21 U.S.C. § 355(i) (1994) (authorizing the FDA to impose recordkeep- 
ing requirements); and id. § 331(e) (authorizing the FDA to impose penalties for failing 
to keep records as required under § 355(i))). 

3841. Id. The Eighth Circuit noted, however, that it could not determine with which 
of Garfinkel’s arguments the district court agreed. Id. at 453-54. 
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In evaluating whether the recordkeeping requirements were authorized 
by the enabling statute, the appellate court first determined that the 
enabling statute was ambiguous as it related to the FDA’s authority over 
clinical investigators. Consequently, since Congress was silent on the 
issue, the court was required to defer to the agency’s interpretation of 
the statute as long as it reflects a ‘‘plausible construction of the plain 
language of the statute and does not otherwise conflict with Congress’ 
expressed intent [in enacting the statute].’’***? The court then concluded 
that the FDA’s regulations must stand because they did not conflict with 
any express legislative history relevant to the enactment of the statute.*** 

The appellate court next evaluated whether Congress could delegate to 
the FDA its power to enact criminal penalties. The court first acknowl- 
edged, ‘‘Congress may not constitutionally delegate its legislative power 
to another Branch of government,’’*“* but then noted that Congress does 
not violate this principle when it ‘“‘lay[s] down by legislative act an 
intelligible principle to which the person or body authorized to [act] is 
directed to conform . . . .’’**5 The court then concluded that the enabling 
statute, along with judicial review and the procedural requirements dic- 
tated by the Administrative Procedure Act, imposed sufficient restraints 
upon the FDA to satisfy the constraints of the nondelegation doctrine.*** 
The appellate court thus concluded that the district court erred in dis- 
missing the two counts of the indictment, and consequently, reversed 
and remanded for further proceedings.***” 


G. Teaching Hospitals and Abortion 


Two 1994 cases addressed the issue of abortions at teaching hospitals. 
In Unborn Child Amendment Committee v. Ward,3** various anti-abortion 
groups filed an action alleging that the University of Arkansas School of 
Medical Sciences (UAMS) violated Amendment 68 of the Arkansas Con- 
stitution by performing abortions at UAMS for reasons other than to save 
the life of the mother.** The trial court issued a permanent injunction 
prohibiting UAMS from performing abortions except to save the life of 
the mother, unless the patient or the patient’s insurer paid the full cost 
of the procedure. The anti-abortion groups appealed, contending that the 





3842. Id. at 456 (citing Chevron USA v. Natural Resources Defense Council, 467 U.S. 
837, 104 S. Ct. 2778 (1984)) also (quoting Rust v. Sullivan, 500 U.S. 173, 184, 111 S. 
Ct. 1759, 1767 (1991)). 

3843. Id. at 457. 

3844. Id. (quoting Touby v. United States, 500 U.S. 160, 164-65, 111 S. Ct. 1752, 
1755-56 (1991)). 

3845. Id. (quoting Touby, 500 U.S. at 165, 111 S. Ct. at 1756 (quoting J.W. Hampton, 
Jr. & Co. v. United States, 276 U.S. 394, 409, 48 S. Ct. 348, 352 (1928))). 

3846. Id. at 457-59. 

3847. Id. at 459. 

3848. 883 S.W.2d 817 (Ark. 1994). 

3849. Id. at 817 (citing Ark. Const. amend. 68, which prohibits the use of public 
funds to pay for abortions except to save the life of the mother). 
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terms of the state constitution prohibit all abortions at public institutions 
except to save the life of the mother, regardless whether the patient 
paid for the abortion herself.%*°° 

The Supreme Court of Arkansas stayed the issuance of the permanent 
injunction, however. The court noted that other litigation pending in 
federal court challenged Amendment 68 as inconsistent with the re- 
quirements of the 1994 Hyde Amendment,**** which permits the use of 
Medicaid funds to pay for an abortion that is required either to save 
the life of the mother or to terminate a pregnancy resulting from rape 
or incest.3*°? The federal court had issued a permanent injunction 
against the enforcement of Amendment 68, and appeals still were 
pending. The Supreme Court of Arkansas then recognized, ‘‘[{UJntil 
such time as the federal court’s decision is reversed by the appropriate 
appellate court, the permanent injunction issued by the federal district 
court will be binding on the State of Arkansas and its instrumentali- 
ties.’’3853 Consequently, the injunction issued by the state trial court 
enforced an invalid constitutional provision, and thus, the state supreme 
court stayed the enforcement of the injunction pending resolution of 
the federal proceedings.**** 

In a related challenge involving Arkansas’ Amendment 68, in Knowlton 
v. Ward,**55 Melissa Knowlton alleged that the Arkansas Genetics Pro- 
gram (AGP) at UAMS used public funds to counsel individuals to have 
abortions, and thus, the program violated Amendment 68.**°* Knowlton 
contended that patients in the AGP, who were informed about birth 
defects or other genetic abnormalities in their unborn children, used 
this information to decide whether or not to have an abortion. Knowlton 
consequently asserted that public funds were being expended on coun- 
selling that ultimately led to abortions. The trial court dismissed Knowl- 
ton’s claims, however, and the Supreme Court of Arkansas affirmed. 
Both courts found no evidence that AGP did anything other than 
provide ‘‘testing, diagnosis, and counseling to families during the 
preconceptual, prenatal[,] and postnatal periods.’’**°’? Knowlton failed 
to establish any material issue of fact regarding whether AGP used any 
public funds to perform abortions—which was all that Amendment 68 
prohibited—and thus, the trial court granted AGP’s motion for summary 
judgment, which the state supreme court subsequently affirmed.3*** 





3850. Id. at 817-18. 

3851. Pub. L. No 103-112 § 509, 107 Stat. 113 (1993). 

3852. Unborn Child Amendment Committee, 883 S.W.2d at 818 (citing Little Rock 
Family Planning Servs. v. Dalton, 860 F. Supp. 609 (E.D. Ark. 1994)). 

3853. Id. 

3854. Id. at 819. 

3855. 889 S.W.2d 721 (Ark. 1994). 

3856. Id. at 723. 

3857. Id. at 725. 

3858. Id. at 726. 
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H. Zoning and Other Local Ordinances 


In Spring Valley Wesley Heights Citizens Association v. District of 
Columbia Board of Zoning Adjustment,**** a citizens association sought 
review of a ruling by a local zoning board in which the board concluded 
that it lacked the authority to prohibit American University from using 
its commercially zoned off-campus property for a new law school. The 
citizens association claimed that the proposed building violated an 
agreement between the University and the association regarding the 
University’s ability to expand into the surrounding neighborhood.**©° 
The zoning board determined that the agreement governed only the 
residential area within the campus plan, not the commercially zoned 
area. The board also determined that it did not have the authority to 
adjudicate the dispute, which should have been brought before the 
local zoning commission.*** 

In reviewing the appeal by the citizens association, the District of 
Columbia Court of Appeals granted deference to the zoning board’s 
interpretation of the limits on its own authority. The court first deter- 
mined that the board’s reasonable interpretation of the agreement be- 
tween the University and the citizens association prevented a conflict 
between the powers of the zoning board and the powers of the zoning 
commission because the zoning commission already had zoned the 
property at issue for commercial uses, which included uses such as the 
University’s proposed law school.***? The court then concluded that the 
zoning board had not erred when it declared that any appeals regarding 
this zoning were outside the scope of its authority and should be 
addressed to the zoning commission. 

The citizens association then objected to the procedural aspects of 
the zoning board’s decision, arguing that the zoning board arrived at 
its conclusion by an improper process. The association contended that 
the zoning board should have held a full evidentiary hearing before 
making its determination.*** The court rejected this argument, however, 
finding that the interpretation of the agreement was a question of law 
for the board, and thus, an evidentiary hearing was not necessary.*** 
Accordingly, the court affirmed the ruling of the zoning board. 

Similarly, in Paige v. Town Plan and Zoning Commission of Town 
of Fairfield ,***° landowners sought judicial review of a decision by the 
local zoning commission that allowed Fairfield University to subdivide 
into forty lots land zoned for single-family detached dwellings.*** The 





3859. 644 A.2d 434 (D.C. Ct. App. 1994). 
3860. Id. at 434. 
3861. . at 434-36. 
3862. Id. at 436. 
3863. Id. at 437. 
3864. 
3865. 
(Conn. 1994). 
3866. 646 A.2d at 279-80. 
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trial court sustained the zoning commission’s approval of Fairfield’s 
plan, and the landowners appealed.**°” As in Spring Valley, the Ap- 
pellate Court of Connecticut granted great deference to the zoning 
commission’s interpretation of its regulations. First, the appellate court 
addressed the landowners’ contention that the zoning commission im- 
properly had failed to consider the environmental impacts of the pro- 
posed development. The appellate court reviewed the record of the 
hearing and concluded that the zoning commission had no evidence 
before it from which it could find that the property contained any 
protected natural resources of the state.**** The appellate court then 
addressed the plaintiffs’ contention that the zoning commission im- 
properly had failed to find that the subdivision included a cul-de-sac, 
and thus, was restricted to ten dwellings. The zoning commission had 
concluded that the road was not a cul-de-sac, even though it contained 
a dead-end, because three streets intersected the road prior to the dead- 
end. The appellate court thus deferred to the commission’s interpreta- 
tion of its regulations, and concluded that the commission’s decision 
was not unreasonable, arbitrary or illegal.**®° Finally, the appellate court 
addressed the plaintiffs’ contention that the zoning commission im- 
properly had concluded that the University’s building plan provided 
for adequate drainage and met other zoning requirements. Again, the 
court determined that the zoning commission was in the best position 
to evaluate the requirements for the area, and thus, deferred to the 
commission’s ruling.**”° Accordingly, the appellate court affirmed the 
trial court’s approval of the zoning commission’s decision. 

Lexington-Fayette Urban County Board of Health v. Board of Trustees 
of the University of Kentucky*®”! addressed a state university’s assertion 
that a local health ordinance was inapplicable to the operations of an 
arm the state. The University of Kentucky challenged the authority of 
the local county Board of Health to enforce local health-code regulations 
against the University, a state agency. The controversy arose when the 
county Board attempted to enforce local health code regulations against 
the University’s building of a ‘‘spa pool’’ in its football facility. The 
Board and the University sought a declaratory judgment. The trial court 
held for the Board, the state court of appeals reversed, and the Board 
appealed.**72 

The Supreme Court of Kentucky concluded that the Board did not 
have the authority to enact or enforce local health laws against the 
University.**”*? The court agreed that the Board was empowered by the 





. at 280. 

. at 280-82. 

. at 283-84. 

. at 284-87. 
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state’s Cabinet for Human Resources to enforce regulations against the 
state,*°’* but concluded that this power did not extend to enforcing 
local regulations, such as the regulation pertaining to ‘‘spa pools,’’ 
against the state.**”> The court determined that to rule otherwise would 
result in an erosion of the state’s sovereignty, and thus, any authority 
allowing enforcement of such local regulations must be grounded in 
unequivocal statutory language.*** The court found no strong statutory 
evidence that the state ever intended to grant this power to the Board.**”” 
Accordingly, the court concluded that the University was free from 
local regulations in the construction of its ‘‘spa pool.’’**”* 


XIV. CONCLUSION 


When it takes more than five hundred pages to summarize the 
developments in the law of higher education that took place in the 
course of a single year, we know that hyperlexis is upon us.**”° As ever 
more litigants press ever more judges to resolve ever more nuanced 
questions, the tendency of the judicial process to be more productive 
of further litigation than it is of definitive answers to controverted 
questions generates a state of affairs in which more law is being 
produced than anyone can assimilate. The system can hide this fact by 
imposing somewhat arbitrary constraints on the fraction of its decisional 
output that will be published and by prohibiting citation to unpublished 
decisions by lawyers practicing in the system’s courts.**° Lawyers, for 
their part, can become ever more specialized, focusing single-mindedly 
on a manageable fraction of the great mass of decisions that are pro- 
duced each year. 

Neither of these responses to hyperlexis is entirely satisfactory. Con- 
straints on publication are inherently artificial and inevitably arbitrary; 
they hide the problem more than they offer a solution to it. Speciali- 
zation, on the other hand, makes it ever more likely that lawyers will 
miss the forest for the trees and thereby lose the ability to fit their own 
specialty into any larger vision of the role of higher education in 





3874. Id. at 485-86. 

3875. Id. at 486. 

3876. 

3877. 

3878. 

3879. 

(1977) (describing hyperlexis as ‘‘the pathological condition caused by an overactive law- 
making gland’’). 

3880. On the role that unpublished opinions play in the current federal judicial system, 
see Martha J. Dragich, Will the Federal Courts of Appeals Perish if They Publish? Or 
Does the Declining Use of Opinions to Explain and Justify Judicial Decisions Pose a 
Greater Threat?, 44 Am. U. L. REv. 757 (1995). On depublication in the judicial system 
of California, see Gerald F. Uelmen, Publication and Depublication of California Court 


of Appeal Opinions: Is the Eraser Mightier than the Pencil?, 26 Loy. L.A. L. REv. 1007 
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national life. A survey of this sort, therefore, is simultaneously evidence 
of the hyperlexis with which we now live and something of a remedy 
for it. If from this sketch of the veritable cascade of higher-education 
related cases that issued from American courthouses in 1994, readers 
are able to make some sense of the bigger picture into which their own 
specialized work fits, to that extent they will have improved their own 
practice of law at the same time as they will have preserved the integrity 
and the coherence of the law of higher education. As our contribution 
to that effort, we offer our readers our own sketch of the direction that 
the law of higher education appeared to take in 1994. Caveat lector! 
That wholly imaginary reader who had world enough and time 


enough to peruse this entire survey would, we think, spot the following 
trends: 


The judicial commitment to the protection of religion and of 
religiously motivated speech and conduct from relegation to sec- 
ond class status is at least as strong as it ever has been.***" 

With respect to speech generally, the courts continue to draw a 
sharp line between the speech rights of citizens as citizens and 
the speech rights of those citizens who are employees of such 
state-run institutions as state colleges and universities. It now is 
clearer than it ever was that employee speech that an employer 
reasonably believes to be disruptive can serve as the predicate for 
demotion or dismissal even when the same words uttered by 
someone unaffiliated with the state entity would be protected 
speech.3#82 

Courts are holding colleges and universities to ever more de- 
manding standards of care in their dealings with students and 
employees, even when a waiver appears to insulate the institution 
from liability. 3** 

Courts are manifesting an increasing willingness to require public 
universities to open their records to inquisitive citizens, except 
where those universities are required by statute to guard their 
records from public scrutiny.3** 

The decisional law reflects a significant increase in the zeal with 
which the federal government pursues individuals and institutions 
believed to have abused federal educational loan programs—a zeal 
that may be motivated at least as much by a desire to save those 


programs from the legislative ax as it is by a desire to collect 
revenue. 385 





. See Section II.B., supra pages 403-424. 
. See Section I1.A., supra pages 380-403. 
. See Section IV.A., supra pages 428-452; and Section XII.C.3., supra pages 842- 


. See Section VII.A., supra pages 552-566. 
. See Sections VIII.A. and VIII.B., supra pages 571-635. 
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When universities set out to discipline employees or students for 
alleged misdeeds, the courts are requiring those institutions to 
provide the process that is constitutionally or contractually due, 
in the hope of avoiding an unseemly rush to judgment.**** When, 
however, universities make decisions that are more properly ac- 
ademic—such as a decision to deny tenure or to terminate a 
student’s pursuit of a Ph.D.—then the courts continue to show 
great deference to the academy.***” 

Affirmative action in student admissions and elsewhere in aca- 
demia remains acceptable in principle even if it is politically 
precarious; but when an affirmative action program employs ra- 
cially exclusive mechanisms to achieve its permissible end, then 
it is very likely to be found constitutionally wanting.**** 

Victims of sexual harassment in academic settings and elsewhere 
can recover for that harassment even without a showing of phys- 
ical or psychological injury—the evil specific to sexual harassment 
consists in frustrating a person’s progress in the classroom, in 
research, or on the job by the invidious sexualization of that 
environment.*%° 

For the moment, at least, efforts on the part of homosexuals to be 
treated as a protected class for Equal Protection Clause purposes 
have not been successful.#9 

The Americans with Disabilities Act has proven particularly’ effi- 
cacious with respect to students and workers with physical dis- 
abilities, but less so with respect to students alleging learning 
disabilities 2°" 

Courts continue to interpret Title IX of the Education Amendments 
of 1972 in ways that favor equality of opportunity for women in 
intercollegiate sports.%* 

Courts continue to show great deference to the NCAA with respect 
to both drug testing policies and to disciplinary procedures.*°° 


Time will tell how many of these trends will mature into enduring 
‘principles. In the meantime, it is our hope that this survey assists its 
readers to provide competent advice to their clients. 





3886. See Section IX.B., supra pages 643-663; and Sections X.A. and X.B., supra 
pages 762-789. 

3887. See id. 

3888. See Section XI.A., supra pages 789-801. 

3889. See Section IX.E., supra pages 738-744; and Section XI.E., supra pages 828- 
831. 

3890. See Section IX.D.3., supra pages 718-724; and Section XI.C., supra pages 813- 
819. 

3891. See Section IX.D.5., supra pages 731-736; and Section XI.D., supra pages 819- 
828. 

3892. See Section XII.D., supra pages 844-849. 

3893. See Section XII.E., supra pages 849-851. 
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